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OCTOBER  TEBM,  1859. 


in  chambers  at  portland,  july  8,  18s9,  before  clifford,  j. 
Thb  United  States  ».  Oteus  W.  Plumeb.* 

A  writ  of  emnr  does  not  lie  from  the  Supreme  Court  to  the  Circuit  Court  in  a  crimiDal  case. 

Tffls  was  a  petition  for  the  allowance  of  a  writ  of  error  in  a 
capital  case,  and  for  stay  of  execution  until  a  hearing  could  be 
had  in  the  Supreme  Court,  on  the  alleged  errors.  Plumer,  with 
three  others,  had  been  indicted,  tried,  and  convicted  in  the  Cir- 
cuit Court,  Massachusetts  District,  and  sentenced  to  be  executed. 
A  full  statement  of  facts  will  be  found  in  the  opinion  of  the 
court. 

BerQamin  F.  Buttery  Geo.  W.  Searle^  and  F.  F.  Heard  appeared 
as  counsel  for  the  petitioner. 

C.  Ih  Woodburtf,  District  Attorney,  and  MXUon  AndroB^  As- 
sistant District  Attorney,  for  the  United  States. 

The  material  facts  of  the  record  were  as  follows  :  — 

United  States  of  America. 

• 

Circuit  Court  of  the  United  States  of  America  j  for  the  District  of 

Massachusetts. 

At  a  Circuit  Court  of  the  United  States  of  America,  for  the 
District  of  Massachusetts,  begun  and  holden  at  Boston,  within 
and  for  said  district,  on  the  15th  of  October,  A.  D.  1858. 
*  This  case  wu  neeessarily  cnnitted  from  the  first  vdiame  of  the  series. 

TOL.  HI.  1 


MASSACHUSPTTS  DISTRICT. 


United  States  v.  Plumer. 


Before  the  Honorable  Nathaa  Clifford,  Associate  Justice,  and 
the  Honorable  Peleg  Sprague,  District  Judge 

[Here  follows  the  indictment.] 

The  record  then  proceeds  as  follows,  namely :  — 

At  this  present  October  term  of  this  court,  A.  D.  1858,  said 
Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  William  H. 
Carther,  otherwise  called  Richard  Carther,  William  Herbert,  and 
Charles  H.  Stanley,  otherwise  called  John  W.  Ballard,  were  sev- 
erally set  to  the  bar,  and  had  this  indictment  read  to  them  ;  and 
thereupon  they  severally  said  that  thereof  they  were  not  guilty ; 
and  thereof  for  trial  put  themselves  upon  Cod  and  their  country ; 
and  Benjamin  F.  Butler  and  Charles  P.  Chandler  were  assigned 
by  the  court  as  counsel  for  said  Plumer ;  P.  P.  Heard  and  P.  W. 
Peltou  were  assigned  as  counsel  for  said  Carther ;  Thornton  K. 
Lothrop  and  J.  Q.  Adams  were  assigned  as  counsel  for  said  Her- 
bert ;  and  J.  Hardy  Prince  and  Samuel  M.  Quiucy  were  assigned 
as  counsel  for  said  Charles  H,  Stanley,  otherwise  called  John 
W.  Ballard  ;  and  said  Cyrus  Plumer,  otherwise  called  Cyrus  W. 
Plumer,  William  H.  Carther,  otherwise  called .  Richard  Carther, 
William  Herbert,  and  Charles  H.  Stanley,  otherwise  called  John 
W.  Ballard,  severally  acknowledged  that  they  had  severally  re- 
ceived a  copy  of  the  indictment,  and  a  list  of  the  jurors,  agreeably 
to  law,  and  more  than  two  days  before  the  date  of  their  trial. 

A  jury  was  thereupon  impanelled  and  sworn  to  try  the  issue, 
namely,  John  B.  Chisholm,  foreman,  and  fellows,  namely,  Willard 
Bacon,  Daniel  C.  Bates,  Lemuel  Orant,  Charles  Humphrey,  Asher 
Joslin,  Charles  B.  W,  Lane,  Benjamin  Norris,  Hiel  J.  Nelson, 
William  Parker,  William  Tinker,  and  Amasa  Whiting,  all  of  said 
district. 

And  the  said  jury  afterwards  returned  their  verdict  that  said 
Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  is  guilty  of 
murder  as  alleged  in  said  indictment ;  and  William  H.  Carther, 
otherwise  called  Richard  Carther,  William  Herbert,  and  Cliarles 
H.  Stanley,  otherwise  catUed  John  W.  Ballard,  are  severally 
guilty  of  manslaughter*;  and  thereupon  said  Cyrus  Plumer, 
otherwise  called  Cyrus  W.  Plumer,  by  his  counsel,  moves  the 
court  for  a  new  trial,  as  follows: -»* 
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[Here  follows  the  motion  for  a  new  trial ;  also  the  motion  in 
arrest  of  judgment.] 
The  record  then  proceeds  as  follows,  namely :  — 
Time  was  allowed  by  the  court  for  preparation  of  counsel 
therein,  and  the  said  motions  were  set  down  for  hearing.  And 
afterwards,  at  the  same  term,  the  counsel  of  said  Plumer  moved 
the  court  for  leave  to  withdraw  the  said  motions  for  new  trial 
and  in  arrest  of  judgment.  And  said  Cyrus  Plumer,  otherwise 
called  Cyrus  W.  Plumer,  having  been  brought  into  court,  and 
being  inquired  of  personally,  asks  that  such  leave  may  be  granted 
and  that  the  said  motions  may  be  withdrawn.  Whereupon  the 
court  did  grant  him  leave  to  withdraw  the  said  motions,  and  the 
same  were  accordingly  waived  and  withdrawn  by  said  Plumer ; 
said  Plumer  was  then  asked  if  he  had  anything  to  say  why  judg- 
ment of  death  should  not  then  be  pronounced  against  him.  And 
having  replied  thereto  fully,  and  no  good  cause  appearing  to  the 
contrary,  and  all  matters,  in  the  case  having  been  fully  heard  and 
understood  by  the  court,  it  is  considered  by  the  court  that  the 
said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  be 
deemed  guilty  of  felony,  and  that  he,  the  said  Cyrus  Plumer, 
otherwise  called  Cyrus  W.  Plumer,  be  taken  back  to  the  place 
from  whence  he  came,  and  there  remain  in  close  confinement 
until  Friday,  the  24th  of  June  next ;  and  on  that  day,  between 
the  hours  of  eleven  o'clock  in  the  forenoon  and  one  o'clock  in 
the  afternoon,  he,  the  said  Cyrus  Plumer,  otherwise  called  Cyrus 
W.  Plumer,  be  taken  thence  to  the  place  of  execution,  and  that 
he  be  there  hanged  by  the  neck  until  he  be  dead. 

the  petition. 

United  States  of  America. 

Circuit  Court  of  the  United  States  of  America^  for  the  District  of 

Massachusetts. 

To  the  Honorable  Nathan  Clifford,  one  of  the  justices  of  the 
Supreme  Court  of  the  United  States,  sitting  within  and  for 
the  District  of  Massachusetts. 
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United  States  v.  PI«mer. 


Gyrus  W.  Plainer  now  imprisoned  in  the  district  aforesaid , 
under  sentence  of  death  on  a  judgment,  warrant,  process,  and 
proceeding  of  the  said  Circuit  Court  of  the  United  States  of 
America,  for  the  District  of  Massachusetts,  says  that  there  is 
manifest  error  in  the  process,  proceedings,  premises,  and  judg- 
ment, and  feeling  aggrieyed  thereby,  assigns  as  errors  in  said 
record,  process,  and  proceeding  the  errors  named  and  set  forth 
in  the  paper  hereunto  annexed,  marked  *^  Assignment  of  Errors." 

The  said  Cyrus  W.  Plumer,  plaintiff  in  error,  begs  the  court 
to  certify  the  errors  in  said  assignment  named  and  set  forth,  and 
that  he  may  have  leare  to  enter  the  same  in  the  Supreme  Court 
of  the  United  States  at  the  next  December  term  of  said  Supreme 
Court,  and  that  execution  and  all  proceedings  in  said  case,  and 
in  the  premises,  may  be  stayed  until  a  hearing  is  had  in  said 
court  on  said  assignment  of  errors. 

i>  T       QA  ioco  Cyrus  W.  Plumbb. 

Boston,  June  30, 1859. 


ASSIGNMENT  OF  EBRORS. 

UNiTEn  States  of  America. 

Circuit  Court  of  the  United  Statsz  of  America^  for  the  District  of 

3fa$9aehu$€tts, 

Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  plaintiff  in 
error,  v.  The  United  States  of  America,  defendant  in  error. 

And  now,  to  wit,  on  the  80th  of  June,  A.  D.  1859,  cometh 
the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer, 
in  his  proper  person,  who  is  now  imprisoned  in  the  District  of 
Massachusetts,  under  sentence  of  death,  on  a  judgment,  warrant, 
process,  and  proceeding  of  the  said  Circuit  Court  of  the  United 
States  of  America,  for  the  District  of  Massachusetts,  and  im- 
mediately saith  that  in  the  record  and  process  aforesaid,  and  also 
in  the  giving  of  the  judgment  aforesaid,  against  him  the  said 
Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  there  is  mani- 
fest error  in  these,  to  wit :  — 

1.  That  in  and  by  said  indictment  and  record,  there  is  no 
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sufficient  averment  that  the  Circuit  Court  in  which  said  indict- 
ment was  returned  and  beard,  had  jurisdiction  of  the  offence 
therein  supposed  to  be  charged. 

2.  That  in  and  by  said  indictment  and  record,  there  is  no 
sufficient  averment  that  the  person  therein  supposed  to  be  injured 
was  within,  or  under  the  protection  of  or  jurisdiction  of,  the 
United  States,  or  in  the  peace  thereof. 

8.  That  in  and  bj  said  record  it  nowhere  appears,  or  is 
set  forth,  that  said  Cyrus  Plumer,  otherwise  called  Cyrus  W. 
Plumer,  was  informed  of,  or  permitted  to  exercise,  or  did  ex- 
ercise, his  constitutional  right  of  challenge  of  the  jurors  returned 
for  his  trial. 

4.  That  in  and  by  said  record  it  nowhere  appears  or  is  set 
forth  that  said  Plumer  was  present,  either  at  the  impanelling  of 
the  jury  that  tried  him,  or  at  the  time  said  trial  was  had,  or  said 
verdict  was  rendered  against  him. 

5.  That  in  and  by  said  record  it  nowhere  appears  that  said 
Plumer  was  permitted  to  be  heard  by  said  jury  so  impanelled, 
either  by  himself  or  his  counsel ;  and  that  in  truth  and  in  fact 
said  Plumer  was  not  permitted  to  address  the  jury  in  his  own 
proper  person. 

6.  That  said  verdict  of  guilty  was  rendered  upon  all  the  counts 
of  said  indictment,  while  one  or  more  of  said  counts  are  de- 
fective and  insufficient  in  law  to  support  any  judgment. 

7.  That  it  nowhere  appears  in  and  by  said  record  of  what  (if 
any)  felony  said.Plumer  was  adjudged  guilty. 

8.  That  it  nowhere  appears  by  said  record  of  what  "  felony  " 
the  court  '^  deemed  "  or  adjudged  the  said  Plumer  to  be 
«  guUty." 

9.  That  it  nowhere  appears  by  said  record  for  what  "  felony  " 
said  Plumer  was  sentenced  to  suffer  death. 

10.  That  it  nowhere  appears  in  and  by  said  record  that  Plumer 
received  sentence  of  death  for  the  particular  murder  of  which 
the  jury  had  found  him  guilty ;  but  only  for  "  felony  "  indefi- 
nitely, the  particular  felony  not  being  described  or  in  any  manner 
designated. 

11.  That  the  verdict  is  repugnant  to  the  general  averment  and 
clause  in  the  indictment  giving  the  court  jurisdiction. 
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12.  That  said  indictment  does  not  appear  to  be  signed  bj  the 
foreman  of  the  grand  jury. 

13.  That  it  does  not  appear  that  the  verdict  of  said  jury  was 
rendered  in  open  court,  and  in  the  presence  of  the  defendant. 

14.  That  said  record  is  in  other  respects  informal,  insufficient, 
erroneous,  and  the  judgment  thereon  void  and  of  none  effect. 

15.  That  by  the  said  record  it  appears  that  judgment  upon 
the  indictment  aforesaid  was  given  against  him,  the  said  Cyrus 
Plumer,  otlierwise  called  Cyrus  W.  Plumer,  in  form  aforesaid, 
whereas  judgment  by  the  said  Circuit  Court  of  the  United  States 
ought  to  have  been  given  for  the  said  Plumer  that  he  be  thereof 
acquitted  and  go  thereupon  without  day.  Therefore  in  that  there 
is  manifest  error. 

And  the  said  Cyrus  Pluiier,  otherwise  called  Cyrus  W.  Plumer, 

prays  that  the  said  judgment  aforesaid,  for  the  errors  being  in 

the  record  and  process  aforesaid,  may  be  reversed  and  annulled, 

and  absolutely  be  had  for  nothing,  and  that  he  may  be  restored 

to  the  common  law  of  this  land,  and  to  all  things  which  he  hath 

lost  on  the  present  occasion. 

Ctrus  Plumer,  otherwise  called    . 

Cyrus  W.  Plumer. 
Boston,  June  80, 1859. 

Ben  J.  P.  Butler, 

P.  P.  Heard,        }  of  Ooun$el 

Geo.  W.  Searlb, 


MR.  SEARLE'S  ARGUMENT. 

Tlie  first  proposition  we  attempt  to  maintain  is  this,  that,  as  the 
acts  of  Congress  now  stand,  the  Supreme  Court  is  constitutionally 
bound  to  take  appellate  jurisdiction,  in  all  cases  whatsoever,  both 
civil  and  criminal,  arising  under  the  Constitution  and  laws  of  the 
United  States,  except  where  it  has  original  jurisdiction,  and  that 
the  decision  of  the  Supreme  Court  (^United  States  v.  Moore^  3 
Cran.  159),  repudiating  appellate  jurisdiction  in  all  cases,  ex- 
cept where  Congress  had  specially  granted  it,  was  erroneous. 

In  other  words,  we  attempt  to  maintain  that  the  existing  acts  of 
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Congress,  if  rightly  interpreted,  make  no  '^  exceptions  "  whatever 
to  the  appellate  jurisdiction  of  the  Supreme  Court,  as  conferred 
by  the  Constitution  ;  and  that  it  is  only  by  false  interpretations, 
that  thdse  acts  have  ever  been  held  to  exclude  from  the  appellate 
jurisdiction  of  the  Supreme  Court  any  case  whatever,  civil  or 
criminal,  arising  under  the  Constitution  and  laws  of  the  United 
States,  and  not  included  in  the  original  jurisdiction  of  that 
court. 

This  proposition,  we  claim,  is  established  by  the  following  argu- 
ments :  — 

Ist.  The  entire  jurisdiction,  both  original  and  appellate,  of  the 
Supreme  Court  of  the  United  States  is  conferred  by  the  Con- 
stitution itself,  and  not  by  act  of  Congress.  Constitution,  Art. 
8,  §2. 

Tlie  language  of  the  Constitution  on  this  point  is :  — 

1.  ^^  Th^  judicial  power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under  this  Constitution,  the  laws  of  the  United 
States,"  etc.,  etc. 

2.  '^  In  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls,  and  those  in  which  a  State  shall  be  a  party,  the 
Supreme  Court  shall  have  original  jurisdiction. 

"  In  all  the  other  cases  before  mentioned,  the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as  the  Congress 
shall  make." 

2d.  The  Supreme  Court  itself  has  acknowledged  that  at  least 
its  original  jurisdiction  was  conferred  by  the  Constitution  itself, 
and  not  by  act  of  Congress.    Thus  they  say :  — 

"  Of  all  the  courts  which  the  United  States  may,  under  their 
general  powers,  constitute,  one  only,  the  Supreme  Court,  pos- 
sesses [an  original]  jurisdiction  derived  immediately  from  the 
Constitution,  and  of  which  the  legislative  power  cannot  deprive 
it.  All  other  courts  created  by  the  general  government  possess 
no  jurisdiction  but  what  is  given  them  by  the  power  [Congress] 
that  creates  them."     United  Stata  v.  JSuebon,  7  Cran.  82.  . 

Here  the  court  asserts  that  at  least  its  original  jurisdiction  is 
derived  immediately  from  the  Constitution.    Yet  its  appellate 
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Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as  fol- 
lows :  — 

^'  This  is  an  indictment  against  the  defendant  for  taking  fees, 
under  eolor  of  his  office/ as  a  justice  of  the  peace,  in  the  District 
of  Columbia. 

*^  A  doubt  has  been  suggested  respecting  the  jurisdiction  of 
this  court,  in  appeals  on  writs  of  error,  from  the  judgments  of 
the  Circuit  Court  for  that  district,  in  criminal  cases ;  and  this 
question  is  to  be  decided  before  the  court  can  inquire  into  the 
merits  of  the  case. 

"  In  support  of  the  jurisdiction  of  this  court,  the  Attorney- 
General  has  adverted  to  the  words  of  the  Constitution,  from 
which  he  seemed  to  argue  that  as  criminal  jurisdiction  was  exer- 
cised by  the  courts  of  the  United  States,  under  the  description 
of  ^  all  cases '  in  law  and  equity,  arising  under  the  laws  of  the 
United  States,  and  as  the  appellate  jurisdiction  of  this  court  was 
extended  to  all  enumerated  cases,  other  than  those  which  might 
be  brought  on  ^  originally,'  ^  with  such  exceptions  and  under 
such  regulations,  as  the  Congress  shall  make,'  that  the  Supreme 
Court  possessed  appellate  jurisdiction  in  criminal  as  well  as  civil 
cases,  over  the  judgments  of  every  court,  whose  decisions  it 
would  review,  unless  there  should  be  some  one  exception  or  reg- 
ulation made  by  Congress,  which  should  circumscribe  the  juris- 
diction conferred  by  the  Constitution. 

"  This  argument  would  be  unanswerable,  if  the  Supreme 
Court  had  been  created  by  law,  without  describing  its  jurisdic- 
tion. 

'^  The  Constitution  would  then  have  been  the  only  standard  by 
which  its  powers  could  be  tested,  since  there  would  be  clearly  no 
congressional  regulation  or  exception  on  the  subject. 

'^  But  as  the  jurisdiction  of  the  court  has  been  described,  it 
has  been  regulated  by  Congress,  and  an  affirmative  description  of 
its  powers  must  be  understood  as  a  regulation,  under  the  Con- 
stitution, prohibiting  the  exercise  of  other  powers  than  tliose 
described.  *  ^ 

^^  Thus  the  appellate  jurisdiction  of  this  court,  from  the  judg- 
ments of  the  Circuit  Courts,  is  described  affirmatively.     No 
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restrictive  words  are  used.  Yet  it  has  never  been  supposed  that 
a  decision  of  a  Circuit  Court  could  be  reviewed,  unless  the  mat- 
ter in  dispute  should  exceed  the  value  of  $2,000.  There  are  np 
words  in  the  act  restraining  the  Supreme  Court  from  taking  cog- 
nizance of  causes  under  that  sum ;  their  jurisdiction  is  onlj 
limited  by  the  legislative  declaration,  that  thej  may  re-examine 
the  decisions  of  the  Circuit  Courts,  when  the  matter  in  dispute 
exceeds  the  value  of  $  2,000. 

"  Tlie  court,  therefore,  will  only  review  those  judgments  of  the 
Circuit  Court  of  Columbia,  a  power  to  re-examine  which  is  ex- 
pressly given  by  law  [act  of  Congress]. 

^^  On  examining  the  act  ^  concerning  the  District  of  Columbia,* 
the  court  is  of  opinion  that  the  appellate  jurisdiction  granted  by 
that  act  is  confined  to  civil  cases. 

"  The  words  ^  matter  in  dispute '  seem  appropriated  to  civil 
cases,  where  the  subject  in  contest  has  a  value  beyond  the  sum 
mentioned  in  the  act.  But  in  criminal  cases,  the  question  is  the 
guilt  or  innocence  of  the  accused.  And  although  he  may  be 
fined  upwards  of  $  100,  yet  that  is,  in  the  eye  of  the  law,  a  pun- 
ishment for  the  ofience  committed,  and  not  the  particular  object 
of  the  suit. 

^^  The  writ  of  error,  therefore,  is  to  be  dismissed,  this  court 
having  no  jurisdiction  of  the  case."  United  States  v.  Moore^  8 
Gran.  159. 

This  argument  of  the  court  has  two  palpable  fallacies,  incon- 
sistent with  each  other,  yet  either  of  them  sufficient  to  defeat  the 
conclusion  arrived  at.  The  court  attempt  to  blend  these  two 
fallacies.  Or  rather,  they  fly  from  one  to  the  other,  as  occasion 
requires,  as  if  to  avoid  being  caught  in  either.  The  fallacies  are 
these :  — 

1.  One  part  of  their  argument  seems  to  assume  that  the  ap* 
pellate  jurisdiction  of  the  Supreme  Court  is  derived  from  the 
act  of  Congress,  instead  of  the  Constitution  ;  and  that  the  court 
can  therefore  have  no  appellate  jurisdiction,  except  what  the  act 
of  Congress  confers.  Whereas  the  truth  is  that  its  appellate^ 
like  its  original  jurisdiction,  is  derived  wholly  from  the  Constitu- 
tion, and  not  at  all  from  the  act  of  Congress ;  and  consequently 
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exists  in  all  cases  enumerated  in  the  Oonstitution,  unless  Con- 
gress have  ^^  made  exceptions/'  or  taken  it  away  in  specific  cases. 
^  2.  Another  part  of  their  argument  seems  to  assume  that  their 
appellate  jurisdiction  is  derived  from  the  Constitution  ;  and  that 
it  therefore  necessarily  exists  in  all  the  cases  enumerated  in  the 
Constitution,  unless  Congress  have  ^^  made  exceptions  "  thereto. 
So  far  well.  But  they  then  proceed  to  say  that.  Congress  having 
affirmatively  described  this  appellate  jurisdiction  in  civil  suits, 
where  "  the  matter  in  dispute  exceeds  the  value  of  $  2,000,"  this 
simple  ^'  affirmative  description "  of  the  jurisdiction  in  those 
cases  ^'  must  he  understood  as  a  regulation  under  the  Constitu- 
tion prohibiting  "  the  appeal,  not  only  in  all  civil  suits  for  a  less 
sum  than  $2,000,  but  also  in  all  criminal  cases  whatsoever. 

How  monstrous  this  reasoning  and  conclusion  are  will  he 
seen  when  it  is  considered  that  the  ^'  exceptions  "  and  ^'  regula- 
tions "  which  Congress  are  authorized  to  make  in  regard  to  the 
appellate  jurisdiction  of  that  court  are  two  wholly  different  things, 
and  have  wholly  different  objects  in  view.  The  object  of  the 
^^  exceptions  "  is  to  declare  that  the  class  of  cases  included  in 
them  shall  not  be  appealed  at  all. 

The  object  of  the  ^^  regulations  "  is  to  prescribe  the  conditions 
under  which,  and  provide  the  means  by  which,  another  class  of 
cases  may  be  appealed.  There  is,  therefore,  no  analogy  whatever 
between  the  "  exceptions  "  and  the  ^^  regulations  ^'  which  Con- 
gress are  authorized  to  make.  And  yet  the  court  have  con- 
founded the  two ;  and  solely  on  this  confusion  of  the  two  they 
base  their  decision,  withholding  the  appeal. 

The  language  of  the  Constitution  is  perfectly  clear,  as  fol- 
lows:— 

^^  In  all  the  other  cases  before  mentioned,  the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as  the  Congress  shall 
make." 

It  is  here  plain  that  the  words  ^^  exceptions  "  and  ^^  regulations  " 
mean  two  different  things,  because  the  sole  object  of  the  ^^  excep- 
tions "  (nobody  can  doubt)  is  to  particularize  what  cases  shall 
not  be  appealed,  whereas  the  ^^  regulations  "  relate  only  to  those 
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cases  that  are  to  be  appealed.  This  is  certain,  since  it  is  ^^  under  '* 
the  '^  regulations ''  that  cases  are  to  be  appealed. 

Now  contrast  the  language  of  the  court  with  this  clear  language 
of  the  Oonstitution.    Thus  the  court  saj:  — 

^^  But  as  the  jurisdiction  of  the  court  has  been  described ,  it 
has  been  regulated  by  Congress,  and.  an  aflSrmatiye  description  of 
its  powers  must  be  understood  as  a ^ regulation'  under  the  Con- 
stitution, prohibiting  the  exercise  of  other  powers  than  those 
described." 

Here  the  court  ignore  altogether  the  word  ^^  exceptions,"  as 
used  in  the  Constitution,  and  then  assume  that  it  is  by  "  regu- 
lations" that  certain  cases  are  to  be  excluded  from  appeal. 
Whereas  the  language  of  the  Constitution  is  explicit,  to  wit,  that 
it  is  by  ^^  exceptions  "  alone  that  cases  are  to  be  excluded  from 
appeal,  and  that  it  is  ^^  under "  (that  is,  in  conformity  with,  or 
by  means  of)  ^^regulations"  that  other  cases  are  to  be  ap- 
pealed. 

Suppose  the  words  '^  with  such  exceptions  "  had  been  left  out 
of  the  Constitution,  and  that  the  clause  had  read  (as  it  then 
would  have  done)  thus :  — 

^^  In  all  the  other  cases  before  mentioned  the  Supreme  Court 
shall  haye  appellate  jurisdiction,  both  as  to  law  and  fact,  under 
such  regulations  as  the  Congress  shall  make." 

Would  Congress  then  have  been  authorized  to  "  except "  any 
of  the  cases  enumerated  by  the  Constitution  itself  from  the  ap« 
pellate  jurisdiction  of  the  court?  Plainly  not.  They  would 
only  have  been  authorized  to  make  '^  regulations  "  ^'  under " 
which  all  the  cases  enumerated  by  the  Constitution  might  be 
appealed. 

If  the  words  ^^  exceptions  "  and  ^^  regulations,"  in  this  clause, 
had  meant  the  same  thing,  the  language  of  thejOonstitution  would 
not  only  have  been  tautological,  but  the  powers  granted  to  Con- 
gress would  have  been  widely  different  from  what  they  are  now. 
If,  for  example,  the  two  words  "  exceptions  "  and  "  regulations  " 
were  to  be  held  to  mean  the  same  thing,  they  must  both  be  held 
to  mean  either  "  exceptions  "  or  ^^  regulations,"  for  they  could 
not  jnean  the  same  thing,  and  yet  mean  both  of  these  two  different 


14  MASSACHUSETTS  DISTRICT. 

United  States  v.  Flnmer. 

things.  If  then,  the  two  words  "  exceptions  "  and  "  regulations  " 
were  held  to  mean  only^'  exceptions,"  Congress  would  have  sim- 
ply had  the  power  to  say  that  certain  cases  should  not  be  appealed 
at  all.  They  would  have  had  no  power  to  prescribe  any  "  regu- 
lations" whatever,  ^^ under"  which  cases  should  be  appealed. 
On  the  other  hand,  if  the  two  words  were  to  be  held  to  mean 
only  "  regulations,"  then  Congress  would  have  had  no  power  to 
'^  make  exceptions  "  of  or^to  prohibit  the  appeal  of  any  cases 
whatever.  Tliey  could  only  have  prescribed  ."regulations" 
"  under  "  which  all  cases  whatever  might  be  appealed.  But  now, 
by  giving  different  meanings  to  these  two  different  words,  Con- 
gress gets  two  different  powers,  to  wit,  first,  the  power  to  forbid 
the  appeal  of  certain  cases  ;  and,  second,  the  power  to  prescribe 
the  "  regulations  "  "  under  "  which  all  other  cases  may  be  ap- 
pealed. 

It  being  tlius  established  that  the  words  "  exceptions  "  and 
"  regulations,"  as  used  in  this  clause  of  the  Constitution,  mean 
two  wholly  different  things,  and  grant  to  Congress  two  wholly 
different  powers,  there  is  left  no  foundation  whatever  for  the 
decision  of  the  court,  that  the  regulations  prescribed  by  Congress, 
"  under  "  which  certain  cases  are  to  be  appealed,  must  be  con- 
sidered as  "  exceptions "  prohibiting  the  appeal  of  all  other 
cases.  These  "  regulations "  apply  only  to  the  particular  cases 
to  which  they  purport  to  apply ;  and  they  leave  all  other  cases  to 
stand  just  as  they  would  have  done  if  the  "  regulations "  had 
not  been  made. 

These  "  regulations  "  governing  the  appeal  in  civil  suits,  where 
the  matter  in  dispute  exceeds  $2,000,  cannot  legally  be  construed 
into  "  exceptions "  prohibiting  the  appeal  even  of  other  civil 
suits,  where  less  amounts  are  involved.  Still  less  can  they  be 
construed  into  "vceptious"  prohibiting  appeals  in  criminal 
cases,  which  are  not  mentioned,  and  where  not  money,  but  life, 
liberty,  and  character  are  in  issue.  Such  a  construction  would 
not  only  be  legally  absurd,  it  would  be  morally  atrocious. 

To  hold  that  a  regulation  prescribing  the  mode  of  appeal  in  a 
civil  suit  where  $  2,000  are  at  stake,  shall,  by  implication,  be 
deemed  a  prohibition  upon  any  appeal  in  a  criminal  case,  where 
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one's  life  is  at  stake,  would  be  an  interpretation  of  law  as  ludi- 
crous and  grotesque  as  it  would  be  brutal  and  inhuman. 

It  is  a  maxim  of  universal  appplication,  that  all  interpretations 
are  to  lean  to  life  and  liberty.  And  neither  the  Supreme  Court, 
nor  any  other  decent  court,  has  any  excuse  for  disregarding,  or 
for  pretending  ignorance  of  this  maxim.  And  nothing,  it  would 
seem,  but  deliberate  corruption  would  induce  them  to  disregard 
it  in  this  case. 

If  it  be  asked,  what  could  have  been  the  motive  of  Congress 
in  providing  "  regulations "  under  which  the  appeal  of  civil 
cases,  where  the  amount  involved  exceeds  $2,000,  is  to  be  made, 
unless  it  were  to  exclude  all  other  cases  from  the  right  of  appeal  ? 
One  answer  is,  that  we  have  nothing  to  do  with  the  private  mo- 
tives of  Congress,  but  only  with  the  legal  effect  of  their  enact- 
ments, the  intentions  they  have  legally  conveyed.  Another 
answer  is,  that  it  is  presumable  that  Congress  may  have  thought 
some  special "  regulations  "  would  be  useful  or  proper  in  those 
cases,  which  would  not  be  useful  or  proper  in  other  cases. 

But  perhaps  it  will  be  asked,  how  can  any  case  be  appealed, 
except  Congress  have  first  made  ^'  regulations  "  for  its  appeal  ? 

The  answer  is,  that  there  are  writs  and  forms  of  proceeding 
well  known  to  the  law,  by  which  a  superior  court  reviews  the 
decisions  of  inferior  courts  ;  and  the  Judiciary  Act  of  1789,  §  14, 
enacts :  — 

'^That  all  the  before-mentioned  courts  of  the  United  States 
[including  the  Supreme  Court]  shall  have  power  to  issue  writs  of 
idrefaciaSy  habeas  corpuSj  and  all  other  writs  not  specially  pro- 
vided for  by  statute,  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to  the  principles  and 
usages  of  law." 

This  provision  alone  would  be  ample  to  enable  the  Supreme 
Court  to  take  appellate  jurisdiction  in  all  cases  tried  in  subordi- 
nate courts. 

In  addition  to  all  this,  the  fifth  amendment  to  the  Constitution 
provides  that "  no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law." 

It.would  seem  that  no  narrower  interpretation  could  possibly 
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be  given  to  this  provision,  than  that  it  secures  to  a  defendant,  in 
a  criminal  case,  all  processes  known  to  the  common  law,  and  ap- 
propriate to  his  case.  It  includes,  for  example,  trial  by  jury. 
No  one  will  deny  this.  But  it  also  as  much  secures  .all  other 
common-law  forms  of  proceeding,  as  it  does  this  one  of  trial  by 
jury. 

This  amendment  is  subsequent  in  date  to  the  Constitution,  and 
annuls  any  part  of  that  instrument  that  is  inconsistent  with  it. 

It  may  be  reasonably  questioned,  therefore,  whether  this  amend- 
ment does  not  absolutely  annul  that  portion  of  ihe  Constitution 
which  gave  Congress  any  discretionary  power  whatever  to  with- 
hold the  right  of  appeal  in. any  criminal  case  whatever.  At  any 
rate,  it  is  clearly  sufficient  to  condemn  all  such  absurd  and  pre- 
posterous implications  as  that  on  which  alone  the  Supreme  Court 
have  hitherto  refused  to  take  appellate  jurisdiction  in  criminal 
cases. 

There  is  something  marvellous  in  the  obstinacy,  with  which 
the  Supreme  Court  have  refused  to  take  this  appellate  juris- 
diction in  defiance  of  a  plain  mandate  of  the  Constitution 
itself,  and  in  obedience  only  to  an  unnecessary  implication 
drawn  from  an  act  of  Congress,  which  (in  so  far  as  it  pur- 
ports to  grant  what  had  been  already  granted  by  the  Consti- 
tution, appellate  jurisdiction  in  any  case)  is  gratuitous,  extra- 
constitutional,  inoperative,  and,  legally  speaking,  an  entire  nul- 
lity ;  and  which,  therefore,  gives  no  color  of  authority  for  such 
an  implication. 

MR.  HEARD'S  ARGUMENT. 

Mr.  Heard  followed  upon  the  errors  assigned,  and  commenced 
upon  the  thirteenth  error,  as  follows :  ^^  13.  That  it  does  not 
appear  that  the  verdict  of  said  jury  was  rendered  in  open  court, 
and  in  the  presence  of  the  prisoner." 

He  cited  Archbold's  Criminal  Pleading  (13th  ed.),  146,  and 
contended  that  it  must  appear  on  the  record  that  the  verdict  was 
rendered  in  open  court  and  in  the  presence  of  the  prisoner,  and 
that  in  this  the  record  was  insufficient. 

He  next  took  up  the  twelfth  error  assigned,  namely,  ^^  12. 
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That  said  indictment  does  not  appear  to  be  signed  by  the  fore- 
man of  the  grand  jury,"  which  he  contended  was  necessary, 
though  no  authority  was  found  for  this  point  at  common  law. 

Eleyenth  error.  ^^  That  the  verdict  is  repugnant  to  the  general 
ayerment  and  clause  in  the  indictment  giving  the  court  jurisdic- 
tion." 

The  clause  referred  to  is  made  up  of  the  last  four  lines  in  the 
body  of  the  indictment,  namely,  ^^  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  District  of  Mas- 
sachusetts is  the  district  into  which  said  Cyrus  Plumer,  otherwise 
called  Cyrus  W.  Plumer,  William  H.  Carther,  otherwise  called 
Bichard  Carther,  William  Herbert,  Charles  H.  Stanley,  otherwise 
called  John  W.  Ballard,  were  first  brought  after  committing  the 
aforesaid  ^  ofience.' " 

This  point  was  argued  at  length,  and  the  leading  case  in  Eng- 
land was  cited  in  its  support.  (yCannell  y.  The  Queen^  11  Clark 
k  Fin.  155  ;*  also  SoUoway  y.  The  Queen,  2  Denison's  Crown 
Cases,  287.  Mr.  Heard  contended  that  the  letter  *^s"  sayed 
O'Connell,  and  that  the  principle  applied  in  that  case  applies  to 
the  case  at  bar.  He  also  contended  that  the  word  ^^  ofience  " 
should  haye  been  in  the  plural,  inasmuch  as  the  seyeral  pris- 
oners were  indicted  for  several  ofiences,  as  murder,  manslaugh- 
ter, etc. 

The  errors  assigned  fi*om  the  seventh  to  the  tenth,  inclusive, 
were  then  considered,  which  are  in  substance,  that  it  nowhere 
appears  of  what  felony,  if  any,  Plumer  was  "  adjudged  "  guilty, 
or  "  deemed  or  adjudged  guilty  " ;  or  for  "  what  felony  he  suf- 
fered sentence  of  death  " ;  or  that  he  was  sentenced  to  death  for 
the  particular  murder  of  which  he  was  found  guilty  by  the  jury. 
Wharton's  Crim.  Lanf  (2d  ed.),  151. 

The  second  error  assigned  was  then  considered,  which  was  that 
there  was  no  sufScient  averment  that  the  person  alleged  to  be 
injured  was  under  the  protection  or  within  the  jurisdiction  of  the 
United  States. 

Under  the  general  assignment  of  other  errors  and  informalities 

in  the  record,  the  counsel  raised  the  point  that  the  action  of  the 

court  was  improperly  put  in  the  past  tense,  while  he  contended 
VOL.  m.  2 
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that  it  should  have  been  put  in  the  present  tense,  that  the  action 
of  the  parties  might  be  in  the  past  or  present ;  reading  from 
Gabbett,  Vol.  IL  p.  563,  who  also  cited,  in  support  of  this  point, 
Einff  Y.  Pertfij  2  Saund.  898,  6th  ed.  He  also  cited  the  case  of 
United  States  v.  Bird,  1  Spr.  299,  in  support  of  another  error, 
that  no  averment  of  issue  joined'  appeared  upon  the  record,  and 
read  also  from  Archbold  in  support  of  the  same  objection. 

Again,  under  the  general  assignment,  that  it  did  not  appear  of 
what  jury  a  list  was  acknowledged  to  be  receiyed  by  the  prison- 
ers "more  than  two  days  before  the  day  of  the  trial.**  The 
record  of  United  States  v.  Bird  was  cited  as  being  correct  on 
this  point.  It  was  also  stated  this  case  was  the  first  under  the 
Grimes  Act  of  1790. 

MB.  BUTLER'S  AB6UMENT. 

Mr.  Butler  then  addressed  the  court  upon  the  general  question 
whether  a  writ  of  error  would  lie  in  a  criminal  case  to  the  Su- 
preme Court.  He  said  that  if  the  errors  assigned  seemed  mostly 
yerbal  and  immaterial,  there  was  no  situation  in  which  a  man 
might  better  be  excused  for  criticising  such  errors  than  one  where 
he  was  contending  for  his  life.  He  knew  of  nothing  better  cal- 
culated to  fit  any  person  for  a  full  and  fair  examination  of  this 
case,  than  reading  the  opinion  of  Lord  Mansfield  in  the  case  of 
Wilkes.  In  the  sparsity  of  writs  of  error  in  the  Circuit  Court  of 
the  United  States,  a  degree  of  inaccuracy  had  crept  into  their 
records. 

He  said  he  referred  to  the  originals  of  our  laws  on  crimes 
which  were  to  be  found  in  the  common  law  of  England,  and  re- 
marked that  our  laws  had  been  modified  by  statutes  and  con- 
formed to  the  institutions  of  our  country. 

He  said  that  the  laws  of  the  United  States  recognized  two 
kinds  of  murder:  one  was  murder  and  piracy  on  the  high  seas ; 
and  the  other  was  wilful  murder,  which  might  be  committed  in 
any  place. 

He  then  took  up  the  first  and  second  errors  assigned,  and  con- 
tended that  in  the  indictment  and  record  there  was  no  sufficient 
ayerment  of  the  jurisdiction  of  this  court  oyer  the  case  at  bar, 
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and  contended  that  a  charge  of  piracy  and  mnrder  '^  on  the  high 
seas  "  would  Ml  under  the  jurisdiction  of  every  nation  or  any 
which  should  first  come  at  the  offender. 

But  in  an  indictment  of  murder  simply,  the  rule  is  different. 
It  asserted  that "  it  was  on  an  American  vessel."  He  contended 
that  this  would  never  be  explicit  enough  until  the  time  when  our 
country  shall  comprise  the  whole  of  America. 

There  was  also  no  averment  that  the  vessel  was  under  the  pro- 
tection of  the  United  States,  or  that  it  was  in  the  lawful  business 
of  the  United  States,  nor  that  Archibald  Mellen  was  a  citizen  of 
the  United  States ;  and  that  for  all  the  record  contained,  he  might 
have  been  a  pirate,  there  being  no  averment  that  the  injured 
person  was  under  the  protection  of  the  United  States. 

He  said  that  he  was  doing  his  whole  duty  in  attempting  to 
raise  a  reasonable  doubt  in  the  mind  of  the  judge,  and  he  con- 
tended that  the  prisoner  should  have  the  benefit  of  such  a  doubt 
now  as  much  as  when  he  was  before  the  jury  upon  a  question  of 
fact. 

In  the  third  assignment  there  was  nothing  to  show  that  the 
prisoner  was  allowed  the  privilege  of  challenging  l^e  jurors  by 
whom  he  was  tried  ;  and  he  said  that  in  a  broad  view  tliis  was  not 
merely  a  technical  point,  but  might  be  of  great  importance  to 
those  who  shall  come  after  us,  if  ever,  hereafter,  in  stormy  times, 
the  country  should  be  cursed  with  a  Jeffreys  on  the  bench.  In 
Massachusetts,  he  said  the  right  of  challenge  was  almost  taken 
away,  which  had  resulted  from  the  gradual  encroachments  of  the 
courts,  as  well  in  this  country  as  in  England. 

The  fourth  and  thirteenth  errors  assigned  were  then  con- 
sidered, that  there  was  no  averment  that  the  defendant  was 
present  at  the  time  of  impanelling  the  jury,  during  the  trial,  or 
at  the  return  of  the  verdict.  And  in  connection  with  this  the 
counsel  referred  to  the  general  error  that  the  record  was  put  in 
the  past  tense,  citing  copious  authorities  in  support  of  this  al- 
legation of  error.  By  the  present  tense  the  whole  proceedings 
were  recorded  as  they  came  up. 

The  fifth  assignment  was,  ^^Tbat  in  and  by  said  record  it 
nowhere  appears  that  Plumer  was  permitted  to  be  heard  by  the 
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said  jurj  so  impanelled,  by  himself  or  his  counsel ;  and  that  in 
truth  and  in  fact  Plumer  was  not  permitted  to  address  the  jury 
in  his  own  proper  person."  He  said  that  here  there  was  a  double 
assignment,  an  error  of  law  and  an  error  of  fact ;  and  he  argued 
that  an  error  of  fact  would  lie  in  the  Supreme  Court. 

The  sixth  error  was,  that  said  verdict  of  guilty  was  rendered 
upon  all  the  counts  of  said  indictment,  while  one  or  more  of 
said  counts  are  defective  and  insuflScient  in  law  to  support  any 
judgment.  One  good  count,  the  counsel  was  willing  to  allow, 
was  sufficient  upon  which  to  find  a  verdict,  but  that  the  particu- 
lar count  on  which  the  defendant  is  found  guilty  must  appear  in 
the  record. 

He  then  criticised  the  record  in  the  errors  assigned  from  the 
seventh  to  the  eleventh  assignments  inclusive,  as  not  expressing 
what  felony  the  said  Plumer  was  found  guilty  of,  insisting  that 
the  statute  in  this  regard  was  nomen  eoUectivum^  and  only  meant  to 
express  that  the  defendant  should  be  found  guilty  of  the  felony 
with  which  the  indictment  charged  him ;  and  he  believed  that  in 
this  opinion  he  would  be  supported  by  every  good  lawyer,  that 
'*  the  felony  of  which  he  was  convicted  "  should  be  entered  on 
the  record. 

Mr.  Butler  continued  his  argument  by  dwelling  upon  the 
question  of  the  power  of  the  judge  to  stay  the  execution,  believ- 
ing that  if  it  was  in  his  power,  it  would  be  the  pleasure  of  the 
judge.  He  argued  this  point  briefly,  when  the  judge  said  that 
he  had  no  doubt  of  the  power  of  the  court. 

In  concluding  this  part  of  his  argument,  he  said  that  he  had 
labored. to  raise  a  reasonable  doubt  in  the  mind  of  the  court,  that 
in  all  this  mass  of  errors  there  were  some  which  should  be  cor- 
rected; and  for  himself  and  for  his  client  he  did  not  care 
whether  his  Honor^ tried  the  case  again  himself  with  his  asso- 
ciate justice,  or  whether  it  were  taken  to  the  Supreme  Court. 

He  then  passed  on  to  speak  of  the  possibilities  of  a  ^'  writ  of 
error"  under  the  vConstitution  of  the  United  States,  reading  from 
the  Constitution  the  appellate  jurisdiction  belonging  to  the  Su- 
preme Court,  and  citing  various  cases  under  it,  and  said  that 
Chief  Justice  Marshall  first  suggested  a  doubt  on  the  subject  in 
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1805,  the  same  justice  baying  passed  over  the  same  point  sub 
tilentio  in  1802.  This  was  the  case  of  United  States  v.  Simm\, 
1  Cran.  252,  and  the  opinion,  the  counsel  believed,  was  given 
with  a  determination  that  the  President  should  not  appoint  any 
judges  to  take  a  certain  prisoner  out  of  the  bands  of  the  court. 
He  criticised  this  opinion  fuUj,  and  declared  that  the  great  chief 
justice  bad  confounded  the  regulations  made  for  one  purpose  and 
the  exceptions  made  for  another.  In  continuing  bis  remarks  he 
cited  1  Cran.  212  ;  and  6  Cran.  807 ;  8  Cran.  159  ;  2  Cur.  412  ; 
8  Pet.  370,  in  which  the  point  was  ruled  bj  obiter  decisions 
merely. 

In  closing,  Mr.  Butler  made  an  earnest  appeal  for  the  rights  of 
the  subject  when  prosecuted  by  the  government.  He  declared 
that  the  criminal  jurisdiction  of  the  Supreme  Court  will  have  to 
be  enlarged,  so  that  the  peace  of  the  country  and  the  rights  of 
the  citizen  might  be  secured  against  the  arbitrary  decisions  of 
political  judges,  by  having  such  cases  reviewed  by  the  high  court, 
consisting  of  learned  judges  from  all  parts  of  the  country,  who 
would  not  be  swayed  by  local  prejudice. 

The  argument  was  then  concluded  with  an  expressed  desire 
that  his  Honor  would  seal  a  bill  of  exceptions  to  the  Supreme 
Court,  to  get  the  minds  of  that  court  upon  the  case. 

Clifford,  J.  Plumer,  the  petitioner,  with  three  others,  to  wit, 
William  H.  Carther,  William  Herbert,  and  Charles  H.  Stanley,  on 
the  80tli  of  October,  1858,  was  indicted  for  the  crime  of  murder 
committed  on  board  the  ship  Junior  on  the  high  seas.  He  was 
charged  as  principal,  and  the  other  three  were  joined  in  the  same 
indictment  as  principals  in  the  second  degree.  They  were  all 
seamen  on  board  the  ship  Junior,  an  American  vessel  employed 
in  a  whaling  voyage,  and  the  charge  was  that  the  prisoners,  on 
the  26th  of  December,  1857,  on  the  high  seas,  when  the  ship  was 
in  the  Indian  Ocean,  out  of  the  jurisdiction  of  any  particular 
State,  feloniously,  wilfully,  and  of  their  malice  aforethought, 
murdered  Archibald  Mellen,  the  master  of  the  vessel.  Having 
been  first  brought  into  the  District  of  Massachusetts  after  commit- 
ting the  offence,  they  were  indicted  in  the  Circuit  Court  for  that 
district,  under  the  fourth  section  of  the  act  of  the  Sd  of  March, 
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1825,  and  the  petitioner  was  found  guiltj,  by  the  verdict  of  the 
jfirjj  of  the  crime  as  charged  in  the  indictment,  but  the  other 
three  were  foimd  guilty  of  manslaughter,  and  not  guilty  of  the 
principal  charge.  Subsequent  to  the  verdict,  and  before  sentence, 
the  petitioner  filed  a  motion  for  new  trial,  alleging  errors  in  the 
rulings  of  the  court,  and  also  a  motion  in  arrest  of  judgment, 
alleging  defects  in  the  indictment,  but  both  motions  were  after- 
wards, withdrawn  by  the  advice  of  his  counsel,  and  at  his  own 
personal  request,  made  in  open  court.  Pending  those  motions, 
further  proceedings  in  the  case  were  suspended,  but  when 
they  were  waived  and  withdrawn,  the  district  attorney  moved 
for  sentence,  and  the  prisoner  was  set  at  the  bar  for  that  pur- 
pose. Inquiry  was  then  made  of  the  prisoner  by  the  clerk,  pur- 
suant to  the  order  of  the  court,  whether  he  had  anything  to  say 
why  sentence  of  death  should  not  be  pronounced  against  him ; 
and  the  court  having  heard  and  attentively  considered  his  re- 
ply, and  perceiving  nothing  therein  to  create  any  doubt  as  to 
the  legality  of  his  conviction,  proceeded  to  pronounce  against 
him  the  sentence  of  death  set  forth  in  the  record  as  required 
by  law.  Throughout  the  trial  both  judges  of  the  Circuit 
Court  were  present,  and  every  ruling  and  proceeding  in  the 
trial  were  fully  approved  by  both  judges.  Application  is  now 
nctade  to  the  presiding  justice  at  chambers  for  the  allowance  of 
a  writ  of  error  from  the  Supreme  Court  to  the  Circuit  Court 
to  remove  the  cause  into  the  Supreme  Court  for  the  correction  of 
certain  alleged  errors  in  the  record,  process,  and  proceedings  in 
the  trial,  as  specified  in  the  paper  accompanying  the  petition, 
called  the  assignment  of  errors.  Some  of  the  alleged  errors  are 
substantially  the  same  as  those  which  were  set  forth  in  the  mo* 
tion  for  new  trial,  and  others  are  substantially  the  same  as  those 
set  forth  in  the  motion  previously  filed  in  arrest  of  judgment, 
both  of  which  were  waived  and  withdrawn  before  sentence.  As 
assigned  in  the  paper  filed  with  the  petition,  the  errors  are  fifteen 
in  number ;  and  the  several  assignments  have  all  been  very  ftiUy 
and  ably  argued  by  eounael  appearing  in  behalf  of  the  petitioner ; 
but  I  do  not  think  it  proper  to  decide  the  questions  presented  in 
the  assignment  of  errors,  nor  any  one  of  them,  as  I  am  of  the 
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opinion  that  a  writ  of  error  will  not  lie  from  the  Supreme  Court 
to  the  Oircnit  Court  in  a  criminal  case,  and  consequently,  that 
the  judges  of  the  Circuit,  whether  sitting  in  court  or  at  chambers, 
have  no  jurisdiction  to  grant  the  prayer  of  the  petition.  The 
power  to  allow  a  writ  of  error,  after  final  judgment  in  a  civil 
action,  is  impliedly  vested  in  a  judge  of  the  Circuit  Court  by  the 
twenty-second  section  of  the  Judiciary  Act,  subiect  to  the  condi-  . 
tions  therein  specified,  and  no  doubt  is  entertained  that  the  writ 
in  all  cases  falling  within  that  section,  may  be  allowed  by  either 
of  the  judges  of  the  Circuit  Court,  as  well  when  the  hearing  is 
at  chambers  as  when  the  application  is  presented  in  open  court. 
An  argument  upon  that  point  is  unnecessary ;  but  the  prayer  of 
the  petition  is  denied  expressly  upon  the  grounds  that  the  Circuit 
Court  cannot  grant  a  bill  of  exceptions  in  a  criminal  case,  and 
that  a  writ  of  error  from  the  Supreme  Court  to  the  Circuit  Court 
will  not  lie  to  remove  the  judgment  of  the  Circuit  Court  in  such 
a  case  into  the  Supreme  Court  for  re-examination.  Bills  of 
exceptions  in  the  Federal  courtsjare  required  to  be  drawn  as  at 
common  law,  under  the  statute  of  Westminster  2  (18  Edw.  I.  c. 
81),  passed  in  the  year  1285,  and  of  course  they  must  be  taken 
during  the  trial  and  before  the  jury  retire  from  the  bar,  and 
must  be  seasonably  sealed  by  the  judge  as  therein  required.  1 
Pick.  Stat.  206;  2  Tidd.  Prac.  862;  1  Arch.Prac.  (11th  ed.) 
443 ;  2  Bac.  Abr.  118. 

Exceptions  under  that  statute  were  never  allowed  in  criminal 
cases  in  the  courts  of  the  parent  country ;  and  from  the  moment 
it  was  adopted  as  the  rule  of  decision  in  the  Federal  courts  to  the 
present  time,  its  application,  without  any  exception,  has  uniformly 
been  confined  to  civil  actions.  1  Chitt.  Cr.  L.  622 ;  1  Lev.  68  ; 
1  Sid.  65 ;  Hex  v.  Stratteny  21  How.  St.  Tr.  1187  ;  United  States 
r.  GiheH,  2  Sumn.  22 ;  The  People  v.  Holhrooh,  13  John.  90 ; 
Bx  parte  Barker^  7  Cow.  143  ;  People  v.  Vermilyea^  7  Cow.  108 ; 
1  Phil.  Ev.  997. 

Authority  to  grant  writs  of  error  to  the  Circuit  Courts  to  re- 
move criminal  cases  into  the  Supreme  Court  for  re-examination 
in  matters  of  law,  might  undoubtedly  be  vested  in  the  justices  of 
the  Supreme  Court,  but  the  insuperable  difficulty  in  the  way  of 
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exercising  any  such  power  at  the  present  time  is,  that  Congress 
has  not  conferred  any  such  jurisdiction.  Such  judicial  power  as 
belongs  to  the  United  States  was  created  by  the  Constitution,  and 
the  provision  is  that  it  shall  be  vested  in  one  Supreme  Court  and 
in  such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish  ;  and  the  second  section  of  the  same  article 
provides  that  the  judicial  power  shall  extend  to  all  cases  in  law 
and  equity  arising  under  this  Constitution,  the  laws  of  Congress, 
and  treaties  made  or  which  shall  be  made  under  their  authority, 
and  to  all  the  other  cases  and  controversies  therein  enumerated, 
subject  of  course  to  the  rule  of  construction  and  the  limitation 
in  the  eleventh  article  of  the  Amendments.  Obviously,  the  words 
*^  all  cases  in  law  "  are  comprehensive  enough  to  include  criminal 
cases  as  well  as  civil  actions,  but  the  difficulty  in  assuming  juris- 
diction without  an  act  of  Congress,  arises  from  the  provision  con- 
tained in  a  subsequent  clause  of  the  same  section,  which  will 
presently  be  noticed.  Original  cognizance  of  all  cases  affecting  am- 
bassadors, other  public  ministers,  and  consuls,  and  those  in  which 
a  State  shall  be  a  party,  is  confided  to  the  Supreme  Court  without 
any  qualification ;  but  the  provision  in  respegt  to  the  appellate 
jurisdiction  of  that  court  is  that "  in  all  the  other  cases  before 
mentioned,,  the  Supremo  Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  the  Congress  shall  make."  No  dispute,  it  would 
seem,  can  ever  arise  as  to  the  original  jurisdiction  of  the  Su- 
preme Court,  as  it  is  conferred  in  unambiguous  terms  and  with- 
out any  qualification,  and  the  cases  to  which  it  extends  are 
specifically  enumerated ;  but  the  language  employed  in  describ- 
ing the  appellate  jurisdiction  of  that  tribunal,  is  not  quite  so 
cautiously  guarded,  and  it  is  conferred  subject  to  such  exceptions 
as  Congress  may  make,  and  must  be  exercised  under  such  regu- 
lations as  Congress  may  prescribe.  Unexplained,  it  would  extend 
in  all  cases  to  the  facts  of  the  case  as  well  as  to  the  law ;  but  the 
next  clause  of  the  same  section  provides  that  the  trial  of  all 
crimes,  except  in  cases,  of  impeachment,  shall  be  by  jury ;  and 
the  seventh  amendment  ordains  that  no  fact  tried  by  a  jury  shall 
be  otlierwise  re-examined  than  according  to  the  rules  of  the 
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common  law.  Part&na  y.  Bec(ford  et  al.  8  Pet.  447,  448.  Ex- 
ceptions  to  the  appellate  jurisdiction  of  the  Supreme  Court,  as 
conferred  in  the  second  section  of  the  third  article  of  the  Con« 
stitution,  it  is  conceded,  may  be  made  by  Congress,  but  the  argu- 
ment is  that  none  have  been  made ;  and  the  petitioner  insists 
that  until  exceptions  are  made  by  Congress,  the  appellate  juris* 
diction  of  the  Supreme  Court  extends  to  all  cases  whatsoerer, 
civil  or  criminal,  arising  under  the  Constitution  and  laws  of  the 
United  States,  except  such  as  are  included  in  the  original  juris- 
diction of  that  court.  Ingeniously  put  and  well  argued  as  the 
proposition  has  been,  the  court  might  hesitate  to  reject  it,  if  the 
question  was  res  wtegra  ;  but  it  is  not,  as  is  very  properly  con- 
ceded by  the  petitioner.  Even  viewed  as  a  theory  of  new  im- 
pression, the  argument  in  support  of  it  is  not  satisfactory,  as  it 
assumes  that  the  jurisdiction  exists  unless  it  be  shown  that  it  is 
excluded  by  some  express  exception  in  an  act  of  Congress. 
Separated  from  the  closing  sentence  of  the  clause  in  question^ 
the  construction  suggested  might  be  correct ;  but  the  whole  clause 
must  be  read  as  it  stands,  and  when  so  read  it  as  clear  that  the 
appellate  jurisdiction  of  the  Supreme  Court,  if  Congress  legis- 
lates upon  the  subject,  must  be  exercised  under  such  regulations 
as  Congress  shall  prescribe,  as  it  is  that  the  appellate  jurisdiction 
is  conferred  with  such  exceptions  as  Congress  shall  make.  Un- 
doubtedly, the  powers  of  the  Supreme  Court,  both  original  and 
appellate,  are  given  by  the  Constitution,  and  not  by  the  Judiciary 
Act,  as  is  sometimes  supposed  ;  but  the  appellate  jurisdiction  of 
that  tribunal  is  limited  and  regulated  by  the  Judiciary  Act  and 
other  kindred  acts  upon  the  same  subject.  Had  Congress  organ- 
ized the  Supreme  Court  without  any  regulations  as  to  the  man- 
ner in  which  the  court  should  exercise  its  powers,  the  appellltte 
jurisdiction  of  the  court,  as  conferred  in  the  Constitution,  would 
have  been  as  untrammelled  as  its  original  jurisdiction  has  been 
throughout  our  judicial  history.  Difficulties  and  embarrassments 
for  want  of  such  regulations  would  undoubtedly  have  been  en- 
countered at  every  step ;  but  the  better  opinion  is,  that  Congress 
cannot  defeat  the  appellate  jurisdiction  of  the  Supreme  Court  by 
omitting  to  enact  regulations  for  its  exercise,  as  authorized  by 
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the  Constitution*  *  Congress,  it  is  true,  has  not  declared  in  ex- 
press terms  that  the  appellate  jurisdiction  of  the  Supreme  Court 
shall  not  extend  to  criminal  cases,  nor  to  civil  actions  or  suits  in 
equity  where  the  matter  in  dispute,  exclusive  of  costs,  does  not 
exceed  the  sum  or  value  of  $  2,000 ;  but  Congress  has  described 
affirmatively  the  appellate  jurisdiction  of  that  court,  and  that 
affirmative  description  has  always  been  held  ^^  to  imply  a  negative 
on  the  exercise  of  such  appellate  power  as  is  not  comprehended 
within  it."  United  State%  v.  Mare^  8  Cran.  170 ;  Duramteau  v. 
United  States^  6  Cran.  814. 

Original  cognizance,  concurrent  with  the  courts  of  the  several 
States,  is  conferred  upon  the  Circuit  Courts,  by  the  eleventh  sec- 
tion of  the  Judiciary  Act,  of  all  suits  of  a  civil  nature,  at  com- 
mon law,  or  in  equity,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sutn  or  value  of  $500,  and  the  United  States 
are  plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is 
between  a  citizen  of  the  State  where  the  suit  is  brought  and  a 
citizen  of  another  State.    1  Stat,  at  Large,  78. 

Unquestioned  power  is  also  conferred  upon  the  Supreme  Court 
by  the  twenty-second  section  of  the  same  act,  to  re-examine  upon 
writ  of  error  final  judgments  in  civil  actions  rendered  in  a  Cir- 
cuit Court,  where  the  matter  in  dispute,  exclusive  of  costs,  ex- 
ceeds the  sum  or  value  of  $  2,000  ;  and  detailed  regulations  are 
enacted,  prescribing  the  steps  to  be  taken  in  suing  out  the  writ 
and  .defining  the  manner  of  exercising  the  power,  as  contained  in 
the  same  and  subsequent  sections  of  that  act ;  but  they  all  have 
respect  to  the  removal  of  civil  actions  at  common  law,  suits  in 
equity,  or  causes  of  admiralty  and  maritime  jurisdiction.  Crim- 
inal cases  are  not  even  mentioned  in  those  regulations,  nor  is 
any  one  of  them  of  a  character  to  be  applied  in  the  removal  of 
an  indictment  or  judgment  in  a  criminal  case,  from  the  Circuit 
Court  into  the  Supreme  Court  for  re-examination.  Viewed  in 
the  light  of  those  regulations,  as  the  case  should  be,  the  implica- 
tion is  very  strong  that  Congress  at  that  time  did  not  intend  that 
the  appellate  jurisdiction  of  the  Supreme  Court,  as  therein  de- 
scribed, should  extend  to  any  cases  other  than  those  to  which 
those  regulations  applied ;  and  the  presumption  that  criminal 
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eases  were  intentionallj  excepted  therefrom  is  much  strengthened 
by  the  fieust  that  the  original  jorisdiction  of  the  Circuit  Courts 
oyer  crimes  and  oiSences  cognizable  under  the  authority  of  the 
United  States,  is  conferred  by  the  same  section  in  that  act,  which 
gives  those  courts  original  cognizance,  concurrent  with  the  courts 
of  the  several  States,  of  suits  of  a  civil  nature  at  common  law 
md  in  equity.    1  Stat,  at  Large,  78. 

Ample  provision  was  made  in  that  act  for  the  re-examination 
of  final  judgments  and  decrees  in  civil  actions  and  suits  in 
equity,  ajid  in  causes  of  admiralty  and  maritime  jurisdiction, 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the 
sam  or  value  of  1 2,000 ;  but  no  provision  is  made  for  the  re- 
examination of  criminal  cases,  or  of  cases  of  a  civil  nature,  of 
any  kind  whatsoever,  where  the  matter  in  dispute  is  less  than 
the  sum  or  value  prescribed  in  the  twenty-second  section  of  that 
act. 

Alterations  have  since  .been  made  in  the  regulations  upon  that 
subject,  such  as  substituting  appeals  in  the  place  of  writs  of 
error  for  the  removal  into  the  Supreme  Court  of  decrees  in 
equity,  and  decrees  in  admiralty  cases,  and  of  prize  or  no  prize, 
and  for  writs  of  error  in  revenue  cases,  irrespective  of  the  amount 
in  dispute,  but  none  of  the  new  regulations  afford  any  support  to 
the  present  application,  or  give  any  countenance  whatever  to  the 
theory  that  a  writ  of  error  under  any  circumstances  will  lie  in  a 
criminal  case  to  a  Circuit  Court.  Bepeated  decisions  of  the 
Supreme  Court  have  established  the  opposite  rule,  and  those 
decisions  have  been  too  long  acquiesced  in  as  sound  expositions 
of  the  Judiciary  Act  to  be  changed  without  an  act  of  Congress. 
JEx  parte  Kearney ^  1  Wheat.  42 ;  Ux  parte  WatkinSj  3  Pet.  201 ; 
Fonyih  v.  United  Stateuj  9  How.  571 ;  in  r«  S.  C,  14  How.' 
120;  Ex  parte  WaOevM^l  Pet.  668;  ExparU  Qordm^  1  Black. 
505 ;  Bish.  on  Cr.  Proceed.  §  940. 

Efforts  have  been  made  in  Congress  at  different  periods  to  ex- 
tend the  appellate  jurisdiction  of  the  Supreme  Court  so  as  to 
include  criminal  cases,  but  the  measure  has  never  received  much 
support,  as  it  was  foreseen  that  it  would  increase  the  business  of 
that  court  beyond  what  the  judges  could  accomplish,  and  would 
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The  jurors  of  the  United  States  of  America^  within  and  for 
the  district  aforesaid,  upon  their  oath,  present, 

That  Cyrus  Plumer,  mariner,  otherwise  called  Cyrus  W. 
Plumer,  late  of  New  Bedford,  in  said  district,  William  H.  Car- 
ther,  mariner,  otherwise  called  Bichard  Carther,  late  of  New 
Bedford,  in  said  district,  William  Herbert,  late  of  New  Bedford, 
in  said  district,  mariner,  and  Charles  H.  Stanley,  mariner,  other- 
wise called  John  W.  Ballard,  late  of  New  Bedford,  in  said  dis- 
trict, on  the  26th  of  December,  1857,  with  force  and  arms 
on  the  high  seas  and  within  the  admiralty  and  maritime  juris- 
diction of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular 
State  of  the  said  United  States,  in  and  on  board  of  a  certain 
vessel,  the  same  then  and  there  being  a  ship  called  Junior, 
then  and  there  owned  by  and  belonging  to  David  B.  Greene, 
Robert  B.  Greene,  Dennis  Wood,  and  Willard  Nye,  all  citizens 
of  the  said  United  States,  in  and  upon  one  Archibald  Mellen, 
then  and  there  being  in  and  on  board  of  the][^8hip  aforesaid,  and 
on  the  high  seas  aforesaid,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States,  feloniously,  wilfully,  and  of  their 
malice  aforethought,  did  make  an  assault,  and  that  the  said  Gyrus 
Plumer,  otherwise  called  Cyrus  W.  Plumer,  with  a  certain  gun, 
called  a  whaling  gun,  then. and  there  charged  with  gunpowder 
and  three  leaden  bullets,  which  said  gun  he  the  said  Cyrus 
Plumer,^  otherwise  called  Cyrus  W.  Plumer,  in  both  his  hands 
then  and  there  had,  and  held  at  and  against  the  body  of  him  the 
said  Archibald  Mellen,  then  and  there  being  iii  and  on  board  of 
the  ship  aforesaid,  and  on  the  high  seas  aforesaid,  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  said  United  States, 
and  within  the  jurisdiction  of  this  court,  and  out  of  the  jurisdic- 
tion of  any  particular  State  of  the  said  United  States,  tlien  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
shoot  off  and  discharge,  and  that  the  said  Cyrus  Plumer,  other- 
wise called  Cyrus  W.  Plumer,  then  and  there  with  the  three 
leaden  bullets  aforesaid,  out  of  the  gun  aforesaid,  then  and  there 
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by  force  of  the  ganpowder  aforesaid,  by  him  the  said  Cyrus 
Plnmer,  otherwise  called  Cyrus  W.  Plumer,  then  and  there  shot 
off,  discharged,  ajid  sent  forth  as  aforesaid,  him  the  said  Archi- 
bald Mellen,  then  and  there  being  in  and  on  board  of  the  ship 
aforesaid,  and  on  the  high  seas  aforesaid,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  and  out  of  the  jurisdiction 
of  any  particular  State  of  the  said  United  States,  in  and  upon 
the  left  side  of  the  body  of  him  the  said  Archibald  Mellen,  then 
and  there  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  strike,  penetrate,  and  wound,  th^n  and  there  giving  to  him 
the  said  Archibald  Mellen,  then  and  there  with  the  three  leaden 
bullets  aforesaid,  so  as  aforesaid  by  him  the  said  Cyrus  Plumer, 
otherwise  called  Cyrus  W.  Plumer,  then  and  there  shot  off,  dis- 
charged, and  sent  forth  out  of  the  gun  aforesaid,  by  force  of  the 
gunpowder  aforesaid,  in,  upon,  and  against  the  left  side  of  the 
body  of  him  the  said  Archibald  Mellen,  and  then  and  there  pene- 
trating into  and  through  the  body  of  him  the  said  Archibald 
Mellen,  one  mortal  wound,  of  which  said  mortal  wound,  the  said 
Archibald  Mellen,  in  and  on  board  of  the  ship  aforesaid,  and  on  , 
the  high  seas  aforesaid,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particidar  State 
of  the  said  United  States,  then  and  there  on  the  said  twenty-sixth 
day  of  December,  in  the  year  aforesaid,  instantly  died.  And  that 
the  said  William  H.  Carther,  otherwise  called  Richard  Carther, 
William  Herbert,  and  Charles  H.  Stanley,  otherwise  called  John 
W.  Ballard,  then  and  there  on  the  said  twenty-sixth  day  of  De- 
cember,  in  the  year  aforesaid,  in  and  on  board  of  the  ship  afore- 
said, and  on  the  high  seas  aforesaid,  and  within  the  admiralty  and 
maritime  jurisdiction  of  the  said  United  States,  and  within  the 
jurisdiction  of  this  court,  and  out  of  the  jurisdiction  of  any  par- 
ticular State  of  the  said  United  States,  feloniously,  wilfully,  and 
of  their  malice  aforethought,  were  present,  and  then  and  there 
feloniously,  wilfully,  and  of  their  malice  aforethought,  were  aid- 
ing, abetting,  comforting,  assisting,  and  maintaining  the  said  Cyrus 
Plumer,  otherwise  called  Cyrus  W.  Plumer,  the  felony  and  mur- 
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der  aforesaid,  in  the  manner  and  form  aforesaid,  then  and  there 
to  do^  commit,  and  perpetrate. 

And  so  the  jurors  aforesaid,  upon  their  oatl^  aforesaid,  do  say 
'  that  the  said  Cyrus  Plimier,  otherwise  called  Cyrus  W.  Plumer, 
William  H.  Carther,  otherwise  called  Richard  Carther,  William 
Herbert,  and  Charles  H.  Stanley,  otherwise  called  John  W.  Bal- 
lard, feloniously,  wilfully,  and  of  their  malice  aforethought,  him 
the  said  Archibald  Mellen,  did  then  and  there,  in  the  manner  and 
form  aforesaid,  kill  and  murder.  Against  the  peace  and  dignity 
of  the  said  United  States,  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  prodded,. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Cyrus  Plumer,  mariner,  otherwise  called  Cyrus  W. 
Plumer,  late  of  New  Bedford,  in  said  district,  William  H.  Car- 
ther, mariner,  otherwise  called  Richard  Carther,  late  of  New 
Bedford,  in  said  district,  William  Herbert,  late  of  New  Bedford, 
in  said  district,  mariner,  and  Charles  H.  Stanley,  mariner,  other- 
wise called  John  W.  Ballard,  late  of  New  Bedford,  in  said  dis- 
trict, on  the  twenty-sixth  day  of  December,  in  the  year  of  our 
.  Lord  one  thousand  eight  hundred  and  fifly-Beyen.  with  force  and 
arms,  on  the  high  seas,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States,  in  and  on  board  of  a  certain  vessel, 
the  same  then  and  there  being  a  ship  called  Junior,  then  and 
there  owned  by  and  belonging  to  Dayid  R.  Greene,  Robert  B. 
Greene,  Dennis  Wood,  and  Willard  Nye,  all  citizens  of  the  said 
United  States,  in  and  upon  one  Archibald  Mellen,  then  and  there 
being  in  and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas 
aforesaid,  and  within  the  admiralty  and  maritime  jurisdiction  of 
the  said  United  States,  and  within  the  jurisdiction  of  this  court, 
and  out  of  the  jurisdiction  of  any  particular  State  of  the  said 
United  States,  feloniously,  wilAiUy,  and  of  their  malice  afore- 
thought, did  make  an  assault,  and  that  the  said  Cyrus  Plumer, 
otherwise  called  Cyrus  W.  Plumer,  then  and  there,  with  a  certain 
instrument  of  wood  and  iron,  called  a  hatchet,  which  he,  the  said 
Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  then  and 


JULY  TERM,  1859.  88 

United  Sutes  v,  Pltimer. 

there,  in  his  right  hand,  bad  and  held,  the  said  Archibald  Mellen, 
then  and  there  being  in  and  on  board  of  the  ship  aforesaid,  and 
on  the  high  seas  aforesaid,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States,  in  and  upon  the  back  of  the  neck  of 
him  the  said  Archibald  Mellen,  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought  did  strike,  thrust,  and  pene- 
trate, then  and  there  giving  to  the  said  Archibald  Mellen,  in  and 
upon  the  back  of  the  neck  of  him  the  said  Archibald  Mellen, 
then  and  there  with  the  hatchet  aforesaid,  by  such  striking  with 
the  hatchet  aforesaid,  in  the  manner  aforesaid,  one  mortal  wound, 
of  the  length  of  three  inches,  and  of  the  depth  of  two  inches,  of 
which  said  mortal  wound  the  said  Archibald  Mellen,  on  the  said 
twenty-sixth  day  of  December,  in  the  year  aforesaid,  in  and  on 
board  of  the  ship  aforesaid,  and  on  the  high  seas  aforesaid,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  and  out  of  the 
jurisdiction  of  any  particular  State  of  the  said  United  States, 
instantly  died.  And  that  the  said  William  H.  Carther,  otherwise 
called  Richard  Carther,  William  Herbert,  and  Charles  H.  Stan- 
ley, otherwise  called  John  W.  Ballard,  then  and  there,  on  the 
said  twenty-sixth  day  of  December,  in  the  year  aforesaid,  in  and  on 
board  of  the  ship  aforesaid,  and  on  the  high  seas  aforesaid,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  and  out  of  the 
jurisdiction  of  any  particular  State  of  the  said  United  States, 
feloniously,  wilfully,  and  of  their  malice  aforethought  were  pres- 
ent, and  then  and  there  feloniously,  wilfully,  and  of  their  malice 
aforethought  were  aiding,  abetting,  comforting,  assisting,  and 
maintaining  the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W. 
Plumer,  the  felony  and  murder  aforesaid,  in  the  manner  and 
form  aforesaid,  to  do,  commit,  and  perpetrate. 

And  80  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer, 
William  H.  Carther,  otherwise  called  Richard  Carther,  William 
Herbert,  and  Charles  H.  Stanley,  otherwise  called  John  W.  Bal- 
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lard,  feloniously,  wilfully,  and  of  their  malice  aforethought,  him 
the  said  Archibald  Mellen,then  and  there,  in  the  manner  and 
form  aforesaid,  did  kill  and  murder.  Against  the  peace  and  dig- 
nity of  the  said  United  States,  and  contrary  to  tlie  form  of  the 
statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Cyrus  Plumer,  mariner,  otherwise  called  Cyrus  W. 
Plumer,  late  of  New  Bedford,  in  said  district,  William  H.  Car- 
ther,  mariner,  otherwise  called  Richard  Carther,  late  of  New 
Bedford,  in  said  district,  William  Herbert,  late  of  New  Bedford, 
in  said  district,  mariuer,  and  Charles  H.  Stanley,  mariner,  other- 
wise called  John  W.  Ballard,  late  of  New  Bedford,  in  said  dis- 
trict, on  the  twenty-sixth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-seyen,  with  force  and 
arms,  on  the  high  seas,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction* 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States,  in  and  on  board  of  a  certain  vessel, 
the  same  then  and  there  being  a  ship  called  Junior,  then  and 
.there  owned  by  and  belonging  to  David  B.  Greene,  Bobert  B. 
Greene,  Dennis  Wood,  and  Willard  Nye,  all  citizens  of  the  said 
United  States,  in  and  upon  one  Archibald  Mellen,  then  and  there 
being  in  and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas 
aforesaid,  and  within  the- admiralty  and  maritime  jurisdiction  of 
the  said  United  States,  and  within  the  jurisdiction  of  this  court, 
and  out  of  the  jurisdiction  of  any  particular  State  of  the  said 
United  States,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought did  make  an  assault,  and  that  the  said  Cyrus  Plumer, 
otherwise  called  Cyrus  W.  Plumer,  then  and  there,  with  a  cer- 
tain instrument  of  wood  and  iron,  called  a  hatchet,  which  he,  the 
said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  then  and 
there  in  his  right  hand  had  and  held,  the  said  Archibald  Mellen 
then  and  there  being  in  and  on  board  of  the  ship  aforesaid,  and 
on  the  high  seas  aforesaid,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State  of 
the  said  United  States,  in  and  upon  the  neck,  back,  and  shoulders 
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of  him,  the  said  Archibald  Mellen,  then  and  there,  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  strike,  thrust,  and 
penetrate,  then  and  there  giving  to  the  said  Archibald  Melleu,  in 
and  upon  the  neck,  back,  and  shoulders  of  him,  the  said  Archi- 
bald Mellen,  then  and  there  with  the  hatchet  aforesaid,  by  such 
striking  with  the  hatchet  aforesaid,  in  the  manner  aforesaid,  sev- 
eral mortal  wounds,  to  wit,  one  mortal  wound  in  aind  upon  the 
back  of  the  neck  of  him,  the  said  Archibald  Mellen,  of  the  length 
of  three  inches,  and  of  the  depth  of  two  inches,  and  one  mortal 
wound  in  and  upon  the  back  of  him,  the  sai4  Archibald  Mellen 
of  the  length  of  three  inches,  and  of  the  depth  of  two  inches, 
and  two  mortal  wounds  in  and  upon  the  left  shoulder  of  him,  the 
said  Archibald  Mellen,  each  of  said  two  last-mentioned  mortal 
wounds  being  of  the  length  of  three  inches,  and  of  the  depth  of 
two  inches,  of  which  said  several  mentioned  and  described  mortal 
wounds,  the  said  Archibald  Mellen,  on  the  said  twenty-sixth  day 
of  December,  in  the  year  aforesaid,  in  and  on  board  of  the  ship 
aforesaid,  and  on  the  high  seas  aforesaid,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  and  out  of  the  jurisdiction 
of  any  particular  State  of  the  said  United  States,  instantly  died. 
And  that  the  said  William  H.  Carther,  otherwise  called  Richard 
Carthcr,  William  Herbert,  and  Charles  H.  Stanley,  otherwise 
called  John  W.  Ballard,  then  and  there,  on  the  said  twenty-sixth 
day  of  December,  in  the  year  aforesaid,  in  and  on  board  of  the 
ship  aforesaid,  and  on  the  high  seas  aforesaid,  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  said  United  States, 
and  within  the  jurisdiction  of  this  court,  and  out  of  the  jurisdic- 
tion of  any  particular  State  of  the  said  United  States,  feloniously, 
wilfully,  and  of  their  malice  aforethought  were  present,  and  then 
and  there  feloniously,  wilfully,  and  of  their  malice  aforethought 
were  aiding,  abetting,  comforting,  assisting,  and  maintaining  the 
said  Cyrus  Plumer,  otherwise  called  Cyrus  W,  Plumer,  the  felony 
and  murder  aforesaid,  in  the  manner  and  form  aforesaid,  to  do, 
commit,  and  perpetrate. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer, 
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William  H.  Garther,  otherwise  called  Richard  Garther,  William 
Herbert,  and  Gharles  H.  Stanley,  otheririse  called  John  W.  Bal- 
lard, feloniously,  wilfully,  and  of  their  malice  aforethought,  him, 
the  said  Archibald  Mellon,  then  and  there  in  the  manner  and 
form  aforesaid,  did  kill  and  murder.  Against  the  peace  and  dig- 
nity of  the  said  United  States,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  proyided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Gyrus  Plumer,  mariner,  otherwise  called  Gyrus  W. 
Plumer,  late  of  New  Bedford,  in  said  district,  William  H.  Garther, 
mariner,  otherwise  called  Richard  Garther,  late  of  New  Bedford, 
in  said  district,  William  Herbert,  late  of  New  Bedford,  in  said 
district,  mariner,  and  Gharles  H.  Stanley,  mariner,  otherwise 
called  John  W.  Ballard,  late  of  New  Bedford,  in  said  district,  on 
the  twenty-sixth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-seven,  with  force  and  arms  on 
the  high  seas,  and  within  the  admiralty  and  maritime  jurisdiction 
of  the  said  United  States,  and  within  the  jurisdiction  of  this 
court,  and  out  of  the  jurisdiction  of  any  particular  State  of  the 
said  United  States,  in  and  on  board  of  a  certain  vessel,  the  same 
then  and  there  being  a  ship  called  Junior,  then  and  there 
owned  by  and  belonging  to  David  R.  Greene,  Robert  B.  Greene, 
Dennis  Wood,  and  Willard  Nye,  all  citizens  of  the  said  United 
States,  in  and  upon  one  Archibald  Mellen,  then  and  there  being 
in  and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas  afore- 
said, and  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  and 
out  of  the  jurisdiction  of  any  particular  State  of  the  said  United 
States,  feloniously,  wilfully,  and  of  their  malice  aforethought,  did 
make  an  assault,  and  that  the  said  Gyrus  Plumer,  otherwise 
called  Gyrus  W.  Plumer,  then  and  there  a  certain  gun,  called  a 
whaling  gun,  then  and  there  charged  with  gunpowder  and  three 
leaden  bullets,  which  said  gun  the  said  Gyrus  Plumer,  otherwise 
called  Gyrus  W.  Plumer,  in  both  his  hands,  then  and  there  had 
and  held  at  and  against  the  body  of  him,  the  said  Archibald 
Mellen,  then  and  there  being  in  and  on  board  of  the  ship  afore- 
said, and  on  the  high  seas  aforesaid,  and  within  the  admiralty  and 
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maritime  jurisdiction  of  the  said  United  States,  and  within  the 
jurisdiction  of  this  court,  and  out  of  the  jurisdiction  of  any  par- 
ticular State  of  the  said  United  States,  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  shoot  off  and  dis- 
charge, and  that  the  said  Cyrus  Plumer,  otherwise  called  Cyrus 
W.  Plumer,  then  and  there  with  the  three  leaden  bullets  afore- 
said, out  of  the  gun  aforesaid,  then  and  there  by  force  of  the 
gunpowder  aforesaid,  by  him  the  said  Cyrus  Plumer,  otherwise 
called  Cyrus  W.  Plumer,  so  as  aforesaid  shot  off,  discharged,  and 
sent  forth,  him,  the  said  Archibald  Mellen,  then  and  there  being 
iu  and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas  afore- 
said, and  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  and 
out  of  the  jurisdiction  of  any  particular  State  of  the  said  United 
States,  in  and  upon  the  left  side  of  the  body  of  him,  the  said 
Archibald  Mellen,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought  did  strike,  penetrate,  and  wound ;  and  that 
the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  in 
and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas  afore- 
said, and  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  and 
out  of  the  jurisdiction  of  any  particular  State  of  the  said  United 
States,  then  and  there  with  a  certain  instrument  of  wood  and 
iron,  called  a  hatchet,  which  he,  the  said  Cyrus  Plumer,  other- 
wise called  Cyrus  W.  Plumer,  then  and  there  in  his  right  hand 
had  and  held,  the  said  Archibald  Mellen,  then  and  there  being  in 
and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas  afore- 
said, and  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  and 
out  of  the  jurisdiction  of  any  particular  State  of  the  said  United 
States,  in  and  upon  the  neck,  breast,  shoulders,  body,  and  back 
of  him,  the  said  Archibald  Mellen,  feloniously,  wilfully,  and  of 
his  malice  aforethought  did  strike,  then  and  there  giving  to  him, 
the  said  Archibald  Mellen,  as  well  by  the  three  leaden  bullets 
aforesaid,  so  as  aforesaid,  by  him,  the  said  Cyrus  Plumer,  other- 
wise called  Cyrus  W.  Plumer,  shot  off,  discharged,  and  sent  forth 
out  of  the  gun  aforesaid,  by  force  of  the  gunpowder  aforesaid,  at 
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and  against  the  body  of  him,  the  said  Archibald  Mellen,  in  the 
manner  and  form  aforesaid,  as  by  the  instrument  of  wood  and 
iron  called  a  hatchet,  as  aforesaid,  several  mortal  wounds,  to 
wit,  one  mortal  wound  in  and  upon  the  left  side  of  the  body  of 
liim,  the  said  Archibald  Mellen,  and  then  and  there  penetrating 
into  and  through  the  body  of  him,  the  said  Archibald  Mellen ; 
and  one  mortal  wound  in  and  upon  the  back  of  the  neck  of  him, 
the  said  Archibald  Mellen,  of  the  length  of  three  inches,  and  of 
the  depth  of  two  inches ;  and  one  mortal  wound  in  and  upon  the 
back  of  him,  the  said  Archibald  Mellen,  of  the  length  of  three 
inches,  and  of  the  depth  of  two  inches  ;  and  two  mortal  wounds 
in  and  upon  the  left  shoulder  of  him,  the  said  Archibald  Mellen, 
each  of  said  two  last-mentioned  mortal  wounds  being  of  the 
length  of  three  inches,  and  of  the  depth  of  two  inches,  of  which 
said  several  mentioned  and  described  mortal  wounds,  he,  the  said 
Archibald  Mellen,  in  and  on  board  of  the  ship  aforesaid,  and  on 
the  high  seas  aforesaid,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States,  on  the  said  twenty-sixth  day  of  Decem- 
ber, in  the  year  aforesaid,  instantly  died.  And  that  the  said 
William  H.  Carther,  otherwise  called  Richard  Carther,  William 
Herbert,  and  Charles  H.  Stanley,  otherwise  called  John  W.  Bal- 
lard, then  and  there,  on  the  said  twenty-sixth  day  of  December, 
in  the  year  aforesaid,  in  and  on  board  the  ship  aforesaid,  and  on 
the  high  seas  aforesaid,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States,  feloniously,  wilfully,  and  of  their  mal- 
ice aforethought  were  present,  and  then  and  there  feloniously, 
wilfully,  and  of  their  malice  aforethought  were  aiding,  abetting, 
comforting,  assisting,  and  maintaining  the  said  Gyrus  Plumer, 
otherwise  called  Cyr«s  W.  Plumer,  the  felony  and  murder  afor^ 
said,  in  the  manner  and  form  aforesaid,  to  do,  commit,  and  per- 
petrate. And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say  that  the  said  Cyrus  Plunaer,  othei-wise  called  Cyrus  W* 
Plumer,  William  H.  Carther,  otherwise  called  Richard  Carther, 
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William  Herbert,  and  Charles  H.  Stanley,  otherwise  called  John 
W.  Ballard,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, the  said  Archibald  Mellen,  did  then  and  there,  in  the 
manner  and  form  aforesaid,  kill  and  murder.  Against  the  peace 
and  dignity  of  the  said  United  States,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  Cyrus  Plumer,  mariner,  otherwise  called  Cyrus  W. 
Plumer,  late  of  New  Bedford,  in  said  district,  William  H.  Carther, 
mariner,  otherwise  called  Richard  Carther,  late  of  New  Bedford, 
in  said  district,  William  Herbert,  late  of  New  Bedford,  in  said 
district,  mariner,  and  Charles  H«  Stanley,  mariner,  otherwise 
called  John  W.  Ballard,  late  of  New  Bedford,  in  said  district,  on 
the  twenty-sixth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-seven,  with  force  and  arms,  on 
the  high  seas,  and  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  said  United  States,  and  within  the  jurisdiction  of  this 
court,  and  out  of  the  jurisdiction  of  any  particular  State  of  the 
said  United  States,  in  and  on  board  of  a  certain  American  vessel, 
tlie  same  then  and  there  being  a  ship  called  Junior,  then .  and 
there  belonging  to  a  citizen  or  citizens  of  the  said  United  States 
(whose  name  or  names  is  and  are  to  the  jurors  aforesaid  as  yet 
unknown),  in  and  upon  one  Archibald  Mellen,  then  and  there 
being  in  and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas 
aforesaid,  and  within  the  admiralty  and  maritime  jurisdiction  of 
the  said  United  States,  and  within  the  jurisdiction  of  this  court, 
and  out  of  the  jurisdiction  of  any  particular  State  of  the  said 
United  States,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  make  an  assault,  and  that  the  said  Cyrus  Plumer, 
otherwise  called  Cyrus  W.  Plumer,  then  and  there  a  certain  gun 
called  a  whaling  gun,  then  and  there  charged  with  gunpowder 
and  three  leaden  bullets,  which  said  gun  the  said  Cyrus  Plumer, 
otherwise  called  Cyrus  W.  Plumer,  in  both  his  hands,  then  and 
there  had  and  held  at  and  against  the  body  of  him,  the  said  Archi- 
bald Mellen,  then  and  there  being  in  and  on  board  of  the  ship 
aforesaid,  and  on  the  high  seas  aforesaid,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  said  United  States,  and 
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within  the  jurisdiction  of  this  court,  and  out  of  the  jurisdiction 
of  any  particular  State  of  the  said  United  States,  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  shoot  off 
and  discharge,  and  that  the  said  Cyrus  Plumer,  otherwise  called 
Cyrus  W.  Plumer,  then  and  there,  with  the  three  leaden  bullets 
aforesaid,  out  of  the  gun  aforesaid,  then  and  there,  by  force  of  the 
gunpowder  aforesaid,  by  him,  the  said  Cyrus  Plumer,  otherwise 
called  Cyrus  W.  Plumer,  so  as  aforesaid, -shot  off*,  discharged,  and 
sent  forth,  him,  the  said  Archibald  Mellen,  then  and  there  being 
in  and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas  afore- 
said, and  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  and 
out  of  the  jurisdiction  of  any  particular  State  of  the  said  United 
States,  in  and  upon  the  left  side  of  the  body  of  him,  the  said 
Archibald  Mellen,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike,  penetrate,  and  wound,  and  that 
the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  in 
and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas  afore- 
said, and  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  and 
out  of  the  jurisdiction  of  any  particular  State  of  the  said  United 
States,  then  and  there,  with  a  certain  instrument  of  wood  and 
iron,  called  a  hatchet,  which  he,  the  said  Cyrus  Plumer,  other- 
wise called  Cyrus  W.  Plumer,  then  and  there  in  his  right  hand, 
had  and  held,  the  said  Archibald  Mellen,  then  and  there  being  in 
and  on  board  of  the  ship  aforesaid,  and  on  the  high  seas  afore 
said,  and  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  and 
out  of  the  jurisdiction  of  any  particular  State  of  the  said  United 
States,  in  and  upon  the  neck,  breast,  shoulders,  body,  and  back 
of  him,  the  said  Archibald  Mellen,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  then  and  there  giving  to  him, 
the  said  Archibald  Mellen,  as  well  by  the  three  leaden  bullets 
aforesaid,  so  as  aforesaid,  by  him,  the  said  Cyrus  Plumer,  other- 
wise called  Cyrus  W.  Plumer,  shot  off*,  discharged,  and  sent  forth, 
out  of  the  gun  aforesaid,  by  force  of  the  gunpowder  aforesaid,  at 
and  against  the  body  of  him,  the  said  Archibald  Mellen,  in  the 
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manner  and  form  aforesaid,  as  by  the  instrument  of  wood  and 
iron,  called  a  hatchet,  as  aforesaid,  several  mortal  wounds,  to  wit, 
one  mortal  wound  in  and  upon  the  left  side  of  the  bodjr  of  him, 
the  said  Archibald  Mellen,  and  then  and  there  penetrating  into 
and  through  the  body  of  him,  the  said  Archibald  Mellen ;  and 
one  mortal  wound  in  and  upon  the  back  of  the  neck  of  him,  the 
said  Archibald  Mellen,  of  the  length  of  three  inches,  and  of  the 
depth  of  two  inches ;  and  one  mortal  wound  in  and  upon  the 
back  of  him,  the  said  Archibald  Mellen,  of  the  length  of  three 
inches,  and  of  the  depth  of  two  inches  ;  and  two  mortal  wounds 
in  and  upon  the  left  shoulder  of  him,  the  said  Archibald  Mellen ; 
each  of  said  last-mentioned  mortal  wounds  being  of  the  length 
of  three  inches,  and  of  the  depth  of  two  inches,  of  which  said 
several  mentioned  and  described  mortal  wounds,  he,  the  said 
Archibald  Mellen,  in  and  on  board  of  the  ship  aforesaid,  and  on 
the  high  seas  aforesaid,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States,  on  the  said  twenty-sixth  day  of  Decem- 
ber, in  the  year  aforesaid,  instantly  died.  And  that  the  said 
William  H.  Oarther,  otherwise  called  Richard  Oarther,  William 
Herbert,  and  Charles  H.  Stanley,  otherwise  called  John  W.  Bal- 
lard, then  and  there,  on  the  said  twenty-sixth  day  of  December, 
in  the  year  aforesaid,  in  and  on  board  of  the  ship  aforesaid,  and 
on  the  high  seas  aforesaid,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States,  feloniously,  wilfully,  and  of  their  mal- 
ice aforethought,  were  present,  and  then  and  there  feloniously, 
wilfully,  and  of  their  malice  aforethought  were  aiding,  abetting, 
comforting,  assisting,  and  maintaining  the  said  Cyrus  Plumer, 
otherwise  called  Cyrus  W.  Plumer,  the  felony  and  murder  afore- 
said, in  the  manner  and  form  aforesaid,  to  do,  commit,  and  per- 
petrate. And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W. 
Plumer,  William  H.  Carther,  otherwise  called  Richard  Carther, 
William  Herbert,  and  Charles  H.  Stanley,  otherwise  called  John 
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W.  Ballard,  feloniously^  wilfully,  and  of  their  malice  afore- 
thought, the  said  Archibald  Mellen,  did,  then  and  there,  in  the 
manner  and  form  aforesaid,  kill  and  murder.  Against  the  peace 
and  dignity  of  the  said  United  States,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  District  of  Massachusetts  is  the  district  into 
which  the  said  Cyrus  Plumer,  otherwise-  called  Cyrus  W.  Plumer, 
William  H.  Carther,  otherwise  called  Bichard  Carther,  William 
Herbert,  Charles  H.  Stanley,  otherwise  called  John  W.  Ballard, 
were  first  brought  after  committing  the  aforesaid  ofience. 

A  true  bill. 

B.  P.  C0PELA.ND,  Foremdn. 
Charles  Levi  Woodbury, 

United  States  Attometffor  the  District  of  MoMsachusetU. 

THE  RECORD. 

At  this  present  October  term  of  this  court,  A.  D.  eighteen  hun- 
dred and  fifty-eight,  said  Cyrus  Plumer,  otherwise  called  Cyrus 
W.  Plumer,  William  H.  Carther,  otherwise  called  Richard  Car- 
ther, William  Herbert,  and  Charles  H.  Stanley,  otherwise  called 
John  W.  Ballard,  were  severally  set  to  the  bar  and  had  this  in- 
dictment read  to  them ;  and  thereupon  they  severally  said  that 
thereof  they  were  not  guilty ;  and  thereof  for  trial  put  them- 
selves upon  God  and  their  country  ;  and  Benjamin  F.  Butler  and 
Charles  P.  Chandler  were  assigned  by  the  court  as  counsel  for 
said  Plumer ;  F.  F.  Heard  and  F.  W.  Pelton  were  assigned  as 
counsel  for  said  Carther  ;  Thornton  E.  Lothrop  and  J.  Q.  Adams 
were  assigned  as  counsel  for  said  Herbert ;  and  J.  Hardy  Princo 
and  Samuel  M.  Quincy  were  assigned  as  counsel  for  Charles  H. 
Stanley,  otherwise  called  John  W.  Ballard ;  and  said  Cyrus 
Plumer,  otherwise  called  Cyrus  W.  Plumer,  William  H.  Carther, 
otherwise  called  Bichard  Carther,  William  Herbert,  and  Charles 
H.  Stanley,  otherwise  called  John  W.  Ballard,  severally  acknowl- 
edged that  they  had  severally  received  a  copy  of  the  indictment, 
and  a  list  of  the  jurors,  agreeably  to  law,  and  more  than  two 
days  before  the  day  of  their  trial. 
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A  jury  was  thereupon  impanelled  and  sworn  to  try  the  issue, 
namely,  John  B.  Chisholm,  foreman,  and  fellows,  namely,  Willard 
Bacon,  Daniel  C.  Bates,  Lemuel  Grant,  Charles  Humphrey,  Asher 
Joslin,  Charles  B.  W.  Lane,  Benjamin  Norris,  Hiel  J.  Nelson, 
William  Parker,  William  Tinker,  and  Amasa  Whitney,  of  said 
district. 

And  the  said  jury  afterwards  returned  their  verdict  that  said 
Cyrus  Pluraer,  otherwise  called  Cyrus  W.  Plumer,  is  guilty  of 
murder  as  alleged  in  said  indictment ;  William  H.  Carther,  oth- 
erwise called  Richard  Carther,  William  Herbert,  and  Charles  H. 
Stanley,  otherwise  called  John  W.  Ballard,  are  severally  guilty 
of  manslaughter.  And  thereupon  said  Cyrus  Plumer,  otherwise 
called  Cyrus  W.  Plumer,  by  his  counsel,  moves  the  court  for  a  new 
trial  as  follows :  — 

[Here  follows  motions  for  new  trial,  and  in  arrest.] 

Time  was  allowed  by  the  court  for  preparation  of  counsel 
therein,  and  the  said  motions  were  set  down  for  hearing ;  and 
afterwards,  at  the  same  term,  the  counsel  of  said  Plumer  moves 
the  court  for  leave  to  withdraw  the  said  motions  for  new  trial  and 
in  arrest  of  judgment ;  and  said  Cyrus  Plumer,  otherwise  called 
Cyrus  W.  Plumer,  having  been  brought  into  court,  and  being 
inquired  of  personally,  asks  that  such  leave  may  be  granted  and  that 
the  said  motions  be  withdrawn.  Wherefore  the  court  doth  grant 
Lim  leave  to  withdraw  the  said  motions,  and  the  same  are  accord- 
ingly waived  and  withdrawn  by  said  Plumer ;  said  Plumer  is  then 
asked  if  he  had  anything  to  say  why  judgment  of  death  should 
not  now  be  pronounced  against  him ;  and  having  replied  thereto 
fully,  and  no  good  cause  appearing  to  the  contrary,  and  all  matters 
in  the  case  having  been  fully  heard  and  understood  by  the  court,  it 
is  considered  by  the  court  that  the  said  Cyrus  Plumer,  otherwise 
called  Cyrus  W.  Plumer,  be  deemed  guilty  of  felony,  and  that  he, 
the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  be 
taken  back  to  the  place  from  whence  he  came,  and  there  remain 
in  close  confinement  until  Friday,  the  twenty-fourth  day  of  June 
next,  and  on  that  day,  between  the  hours  of  eleven  o'clock  in  the 
forenoon  and  one  o'clock  in  the  afternoon,  he,  the  said  Cyrus 
Plumer,  otherwise  called  Cyrus  W.  Plumer,  be  taken  thence  to 


44  MASSACHUSETTS  DISTRICT. 

. 4 

United  Stales  v.  Plainer. 
• \ 

the  place  of  execution,  and  that  he  be  there  hanged  hj  the  neck 
until  he  be  dead. 

Among  other  entries  of  the  clerk's  docket  were  the  following, 
namely :  — 

No.  228.  Oct.  term,  1858.  Oct.  80th.  Indictment  presented 
by  the  grand  jury,  Benjm.  F.  Copeland,  foreman.  Nov.  1st. 
Oopy  of  ind.  given  to  each  of  the  four  prisoners ;  also  list  of  petit 
jurors.  Nov.  Srd.  The  court  inquiring,  all  acknowledged  that 
they  had  rec'd  a  copy  of  the  indictment  and  jury  list,  and  did  not 
object  to  their  arraignment.  Dec.  2nd.  Motion  for  a  new  trial 
filed,  and  motion  in  arrest  of  judgment,  by  Plumer.*  March  80th. 
The  counsel  for  Plumer  withdraws  and  waives  his  motion  for  new 
trial  and  in  arrest  of  judgment.  Plumer  being  brought  into 
court  asks  leave  to  do  so,  and  leave  is  granted  by  the  court. 

THE  PETITION. 

United  States  of  America. 

Oireuit  Court  of  the  United  States  of  America^  for  the  District  of 

Maeeachueetts. 

To  the  Honorable  the  Justices  of  the  Circuit  Oourt  of  the  United 
States  of  America,  sitting  within  and  for  the  first  judicial  cir- 
cuit, in  the  District  of  Massachusetts. 

Oyrus  W.  Plumer,  now  imprisoned  in  the  district  aforesaid, 
under  sentence  of  death,  on  a  judgment,  warrant,  process,  and 
proceeding  of  the  said  Circuit  Court  of  the  United  States  of 
America,  for  the  District  of  Massachusetts,  says  that  there  is 
manifest  error  in  the  process,  proceedings,  premises,  and  judg- 
ment, and  feeling  aggrieved  thereby  assigns  as  errors  in  said 
record,  process,  proceeding,  and  judgment  the  errors  named  and 
set  forth  in  the  paper  hereto  annexed,  marked  "  assignment  of 
errors." 

And  said  Plumer,  by  reason  of  the  errors  aforesaid,  and  other 
errors  in  the  proceedings  and  record  aforesaid,  prays  that  the 
record  and  judgment  be  set  aside,  reversed,  stayed,  respited,  re- 
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prieved,  annulled,  and  held  for  naught,  and  that  he  be  discharged 

thereof,  and  be  suffered  to  go  without  daj. 

Ctbus  W.  Plumeb. 
Boston,  July  2, 1859. 

B.  P.  BUTLEE,  \ 

P.  P.  Heabd,        >  of  Counsel. 
Geo.  W.  Seable,  ) 

Unteed  States  of  America. 

DUtrict  of  MassiiehiisettSj  to  wit :  — 

Boston,  6th  day  of  July,  1859. 
Then  personally  appeared  Cyrus  Plumer,  otherwise  called  Gy- 
rus W.  Plumer,  and  made  solenln  oath  that  all  the  errors  in 
fact,  named  and  set  forth  in  the  ^^  assignment  of  errors,"  hereto 
annexed,  are  true,  and  every  statement  of  fact  in  said  assign- 
ment is  true  in  substance  and  effect. 

Before  me,  G.  D.  Guild, 

United  States  Commissioner. 

ASSIGNMENT  OF  ERRORS. 

Unfted  States  of  America. 

Cfirduit  Court  of  the  United  States  of  America  for  the  District  of 

Massachusetts. 

Cynis  Plumer,  otherwise  called  Cyrus  W.  Plumer,  plaintiff  in 
error,  v.  The  United  States  of  America,  defendant  in 
error. 

And  now,  to  wit,  on  the  2d  day  of  July,  A.  D.  1859,  cometh 
the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer,  in 
his  proper  person,  who  is  now  imprisoned  in  the  District  of  Massa- 
chusetts, under  sentence  of  death,  on  a  judgment,  warrant,  pro- 
cess, and  proceeding  of  the  said  Circuit  Court  of  the  United 
States  of  America,  for  the  District  of  Massachusetts,  and  imme- 
diately saith  that  in  the  record  and  process  aforesaid,  and  also  in 
the  giving  of  the  judgment  aforesaid,  against  him  the  said  Cyrus 
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Plumer,  otherwise  called  Gyrus  W.  Plumer,  there  is  manifest 
error  in  these,  to  wit :  — 

1.  That  in  and  by  said  indictment  and  record,  there  is  no 
sufficient  averment  that  the  Circuit  Court  in  which  said  indict- 
ment was  returned  and  heard,  had  jurisdiction  of  the  offence 
therein  supposed  to  be  charged. 

2.  That  in  and  by  said  indictment  and  record,  there  is  no 
sufficient  averment  that  the  person  therein  supposed  to  be  injured 
was  within  or  under  the  protection  of  or  jurisdiction  of  the 
United  States,  or  in  the  peace  thereof. 

8.  That  in  and  by  said  record  it  nowhere  appears,  or  is  set 
forth,  that  said  Cyrus'Plumer,  otherwise  called  Cyrus  W.  Plumer, 
was  informed  of,  or  permitted  to  exercise,  or  did  exercise  his 
constitutional  right  of  challenge  of  the  jurors  returned  for  his 
trial. 

4.  That  in  and  by  said  record  it  nowhere  appears,  or  is  set 
forth,  that  said  Plumer  was  present,  either  at  the  impanelling  of 
the  jury  that  tried  him,  or  at  the  time  said  trial  was  had,  or  said 
verdict  was  rendered  against  him. 

5.  That  in  and  by  said  record  it  nowhere  appears  that  said 
Plumer  was  permitted  to  be  heard  by  said  jury  so  impanelled, 
either  by  himself  or  his  counsel ;  and  that  in  truth  and  in  fact 
said  Plumer  was  not  permitted  to  address  the  jury  in  his  own 
proper  person. 

6.  Tliat  said  verdict  of  guilty  was  rendered  upon  all  the  counts 
of  said  indictment,  while  one  and  more  of  said  counts  are  de- 
fective and  insufficient  in  law  to  support  any  judgment. 

7.  Because  all  the  acts  of  the  court  are  stated  in  the  past 
tense. 

8.  Because  it  does  not  appear  on  said  record  that  issue  was 
joined  between  the  prisoner  and  the  United  States. 

9.  It  does  not  appear  on  the  record,  that  the  prisoner  received 
a  list  of  the  proper  jurors  as  by  law  required. 

10.  That  it  nowhere  appears  in  and  by  said  record  of  what  (if 
any)  felony  said  Plumer  was  adjudged  guilty. 

11.  That  it  nowhere  appears  by  said  record  of  what  "  felony  " 
the  court "  deemed  "  or  adjudged  the  said  Plumer  ^'  to  be  guilty.'' 
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12.  That  it  nowhere  appears  by  said  record  for  what  "  felony  " 
said  Plumer  was  sentenced  to  suffer  death. 

13.  That  it  nowhere  appears  in  and  by  said  record  that  Plumer 
received  sentence  of  death  for  the  particular  murder  of  which 
the  jury  had  found  him  guilty ;  but  only  for  "  felony  "  indefi- 
nitely, the  particular  felony  not  being  described  or  in  any  man- 
ner designated. 

14.  That  the  verdict  is  repugnant  to  the  general  averment  and 
clause  in  the  indictment  giving  the  court  jurisdiction. 

15.  That  said  indictment  does  not  appear  to  be  signed  by  the 
foreman  of  the  grand  jury. 

16.  That  it  does  not  appear  that  the  verdict  of  said  jury  was 
rendered  in  open  court,  and  in  the  presence  of  the  defendant. 

17.  That  said  record  is  in  other  respects  informal,  insufScient, 
erroneous,  and  the  judgment  thereon  void  and  of  none  effect. 

18.  That  by  the  said  record  it  appears  that  judgment  upon  the 
indictment  aforesaid  was  given  against  him,  the  said  Cyrus 
Plumer,  otherwise  called  Cyrus  W.  Plumer,  in  form  aforesaid, 
whereas  judgment  by  the  said  Circuit  Court  of  the  United  States 
ought  to  have  been  given  for  the  said  Plumer,  that  he  be  thereof 
acquitted  and  go  thereupon  without  day.  Therefore  in  that  there 
is  manifest  error. 

And  the  said  Cyrus  Plumer,  otherwise  called  Cyrus  W.  Plumer, 
prays  that  the  said  judgment  aforesaid,  for  the'  errors  being  in 
the  record  and  process  aforesaid,  may  be  reversed  and  annulled, 
and  absolutely  be  had  for  nothing,  and  that  he  may  be  restored 
to  the  common  law  of  the  land,  and  to  all  things  which  he  hath 
lost  on  the  present  occasion. 

B.  F.  Butler^  Creo.  W.  Searle^  and  F.  F.  Heard  appeared 
for  the  petitioner. 

Charles  Levi  Woodbury^  District  Attorney,  and  Milton  AndroSy 
Assistant  Attorney,  appeared  for  the  United  States. 

Mr.  Searle,  for  the  prisoner,  contended  that  the  petition  and 
accompanying  papers  bring  into  controversy  the  validity  and 
sufficiency  of  this  record  as  a  chronicle  of  legal  justice,  so  formal 
and  accurate  as  to  justify  the  enforcement  of  its  last,  its  high- 
est, and   its   most  awful  penalty.     In  the  unequal  contest  of 
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the  citizen  with  the  goyernmenty  it  is  his  right,  to  the  last  breath 
in  his  body,  to  hold  the  line  and  the  plummet  to  authority, 
and  standing  there,  to  insist  that  law  shall  be  administered 
with  all  the  forms  and  all  the  circumstances  of  legal  justice. 
Between  that  power  and  the  prisoner  stand  the  rights  of  aa 
accused  man.  He  is  now  held  bj  the  strong  arm  of  might ; 
that  arm  must  be  upheld  by  the  law,  or  its  grasp  is  a  nullity ; 
that  arm  becomes  the  arbitrary  oppressor  of  the  prisoner,  and 
not  the  representative  instrument  of  justice,  iinless  thus  strength- 
ened. The  law  assumes  now  to  enforce  its  terrible  penalty ;  it 
assumes  to  take  human  life,  —  what  man  cannot  give. 

The  criminal  law  always,  in  its  worbt  days,  had  its  theoretical 
and  even  its'  real  offsets  of  benefits  and  privileges,  which  were  se- 
cured to  the  victim  as  an  inheritance.  These  have  always  made 
up  the  forms  of  the  criminal  system.  It  is  only  by  due  process  of 
law  that  a  man  is  to  be  punished.  All  of  this  cause  has  now  passed 
into  the  record ;  justice  must  stand  on  that  record :  and  its  grasp 
is  powerless  unless  the  forms  of  justice  sustain  it.  Arbitrary 
power  is  no  attribute  of  that  criminal  arm. 

We  have  thought  it  proper  to  bring  this  record  to  the  attention 
of  the  court.  Now,  as  the  gibbet  looks  dowji  on  a  powerless  man, 
we  ask  the  representative  ministers  of  human  justice  to  pause, 
and  with  us  review  this  crimmal  record,  to  see  to  it  from  begin- 
ning to  end  that  it  shows  the  forms  of  justice  in  all  its  parts,  to 
the  end  that,  if  it  be  found  valid,  the  law  shall  have  its  course  and 
be  glorified,  —  if  it  can  be  glorified  by  human  blood  ;  but,  if  it  be 
found  not  so,  to  the  end  also  that  the  great  axe  be  arrested,  and 
stayed  at  least  until  it  can  rise  and  fall  with  law  to  sustain  it.  I 
am  desired  merely  and  strictly  to  open  the  errors,  others  are  to 
enforce  them.    They  need  no  statement  in  detail. 

Wliat  must  tlie  criminal  record  show,  and  does  this  record 
come  up  to  the  standard  ?  That  is  in  substance  the  whole  ques- 
tion here  at  issue. 

I.  What  now  is  this  record  of  which  we  speak  so  much  ?  The 
record  may,  perhaps  with  sufficient  accuracy,  be  denominated 
the  contemporaneous  history  of  a  judicial  proceeding  from 
beginning  to  end.    That  record  imports  absolute  truth,  and  for  it 
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there  can  be  no  intendment  and  no  presumption.  This  record 
has  gone  into  parchment.  For  to-day  and  all  time  that  is  the 
history  of  this  cause.  See  Sat/les  v.  Briggi^  4  Met  421 ;  Co. 
Litt.  260  a ;  Com.  Dig.  Record  A.  F. ;  Fowler  y.  Byrd^  1  Hemp. 
214 ;  7  Com.  Dig.  title  Record  A. 

n.  What  must  and  should  that  record  of  a  capital  felony  con- 
tain 7  We  claim  that  the  only  reliable  answer  to  that  question  is 
contained  in  this  proposition,  namely :  — 

The  record  should  contain  an  exact  and  formal  statement  in 
the  present  tense  of  every  fact  necessary  to  show  demonstrably 
that  judicial  proceeding  right  and  proper  in  all  its  stages, — show- 
ing clearly,  without  equivocation,  doubt,  or  uncertainty,  every  fact 
necessary  to  justify  the  final  act  of  sentence.  It  must  be  as  ex- 
act as  an  indictment ;  if  so  exact  it  is  suiScient,  if  not  so  exact 
and  definite  it  is  insufficient.  The  Circuit  Court  is  one  of  lim- 
ited and  specific  jurisdiction.  This  record  must  affirmatively 
show  all  the  allegations  necessary  for  that  specific  jurisdiction. 
Dy9<m  V.  The  StaU;2&  Miss.  (4  Cush.)  862. 

in.  This  record  is  so  faulty,  defective,  and  insufficient  as  to 
impose  upon  the  judicial  function  the  imperative  duty  of  setting  it 
aside  as  a  nullity,  recalling  the  sentence,  and  retrying  the  prisoner. 

1.  The  record  must  show  the  verdict  of  the  jury  in  all  cases 
of  capital  felony  to  have  been  delivered  in  open  court  in  the 
presence  of  the  prisoner.  Co.  Litt.  227  b ;  8  Ins.  110  ;  2  Hawk. 
P.  C.  c.  47,  §  2  (ed.  1824) ;  2  Hale's  P.  C.  800 ;  Bacon's  Ab. 
Verdict  B. ;  2  Gabbett's  Cr.  Law,  629  (Dublin  ed.  1848) ;  Arch- 
hold's  Cr.  Plead.  146  (London  ed,  1866). 

2.  The  fourth  and  sixth  assignments  are  valid.  The  entry  of 
the  proceedings  in  the  past  tense  is  fatal  on  error.  2  Wm. 
Saunders,  898 ;  2  Gabbett's  Cr.  Law,  668.  The  moment  the 
criminal  record  comes  to  the  past  tense  in  the  chronicle  of  the 
acts  going  on  at  the  trial,  we  lose  on  the  record  the  personal 
presence  of  the  prisoner,  without  which,  in  all  stages  of  a  crim- 
inal proceeding,  it  is  an  absolute  nullity. 

3.  The  seventh,  eighth,  ninth,  and  tenth  assignments  show  that 
the  record  has  no  sufficient  adjudication  of  guilt  for  the  felony 
charged. 

VOL.  III.  4 
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For  all  that  appears  on  this  record,  Plumer  may  have  been 
adjudged  guiltj  of  manslaughter;  which  sentence  would  not 
warrant  the  penalty  of  death.  See  form  of  entry  of  verdict  on 
the  record,  in  Arch.  Cr.  Plead.  (1856),  147 ;  also  form  of  judg- 
ment, 152. 

lY.  The  criminal  record  once  entered  up,  and  the  term  of  the 
court  at  which  the  record  was  made  up  being  ended,  that  record 
becomes  the  property  of  the  defendant,  and  in  it  he  has  a  vested 
right ;  to  it  he  and  his  posterity  have  a  right  to  appeal  in  all 
coming  time  as  the  permanent  history  of  the  judicial  proceeding; 
it  cannot  be  altered  or  amended. 

^^  When  once  the  judgment  is  solemnly  entered  on  the  record, 
no  court  can  make  any  alteration  in  it ;  but  if  any  material  de* 
feet  appear  on  the  face  of  it,  it  can  still  be  reversed  by  writ  of 
error."  Arch.  Grim.  Plead.  (Eng.  ed.)  158 ;  Sayles  v.  Br%gg%^  4 
Met.  421. 

'^  When  proceedings  have  been  entered  upon  the  record,  the 
common-law  power  of  amendment  ceases ;  for  the  judges  at 
common  law  were  prohibited  from  allowing  alterations  to  be 
made  in  any  record."  Britton  Proem.  2,  2  ;  note  1  Smith's  L. 
Cases  (5th  ed.),  689 ;  see  BuUer's  N.  P.  821;  8  Bl.  Com.  40T; 
1  Bacon's  Ab.  tit.  Amendment,  G.  P.  167 ;  2  Sellon's  Prac. 
458  ;  ShoH  v.  Kellogg  et  al.^  10  Geo.  182 ;  GiUon  v.  WUsan^  18 
Ala.  68,  438 ;  2  Gude's  Prac.  187 ;  1  Com.  Dig.  Letter  K,  Amend- 
ment ;  Stat.  8  Hen.  612. 

The  Statutes  of  Jeofails  never  extended  at  common  law  to  the 
king's  criminal  process. 

Y.  This  petition  with  its  assignment  is  the  proper  and  estab- 
ished  mode  for  reaching  these  questions  in  this  court,  and  opens, 
like  the  general  writ  of  error,  '^  every  substantial  defect  appear* 
ing  on  the  face  of  the  record " ;  including  ^^  irregularity  in  thci 
verdict  or  judgment,  or  any  manifest  error  on  the  face  of  the 
record."  Arch.  Plead.  161 ;  4  Bl.  Com.  391 ;  1  Chitty's  Crim. 
L.  747  ;  Pickett's  Eeirs  v.  Legerwoodj  7  Pet.  144. 

1.  It  has  been  already  adjudicated,  contrary  to  our  hopes  and 
against  our  confident  expectations,  that  no  writ  of  error  lies  from 
the  Supreme  to  the  Circuit  Court  in  any  criminal  case. 
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2.  It  must  follow  then,  that  this  is  the  highest  court  of  error  in 
a  criminal  case,  and  the  remedy  in  error  must  be  open  before  it* 
That  is  to  say,  it  having  been  held  that  no  writ  of  error  lies  from 
the  Supreme  to  the  Circuit  Court  in  such  a  case  as  this,  it  must 
follow  that  the  Circuit  Court  is  the  Supreme  Court  having  juris* 
diction :  for  before  all  supreme  legal  tribunals,  from  which  there 
is  no  appeal,  the  writ  of  error  coram  nohU  lies,  in  the  very  nature 
of  things. 

3.  The  final  remedy  in  error  somewhere,  is  a  fundamental  ele- 
ment in  eyery  judicial  system  in  both  civil  and  criminal  cases. 
There  can,  in  the  very  nature  of  things,  be  no  complete  judicial 
system  without  this  final  redress  for  judicial  mistakes.  Whetlier 
the  given  case  is  a  proper  one  for  the  remedy  is  one  thing,  but 
that  there  is  such  remedy  is  inherent. 

4.  The  locality  of  the  redress  must  be  in  the  highest  court 
having  jurisdiction  of  the  subject-matter.  If  there  is  no  remedy 
by  error  from  the  Supreme  to  the  Circuit  Court  in  criminal 
cases,  the  Circuit  Court  is  the  highest  court  of  criminal  jurisdic- 
tion in  such  cases,  and  the  writ  of  error  coram  nobis  must  be 
maintainable. 

6.  It  is  no  answer  to  say  that  in  this  case  some  of  the  points 
were  made  and  then  waived  on  motion  for  new  trial,  or  that  all 
of  them  were  open  in  arrest.  All  this  is  true  of  most  questions 
raised  in  error. 

6.  Nor  is  it  any  answer  to  say  that  the  Circuit  Court,  being 
created  by  statute,  has  no  common-law  jurisdiction  or  process, 
as  it  confessedly  has  the  common-law  procedure  in  pleading, 
practice,  and  evidence  ;  and  these  questions  plainly  relate  to 
procedure. 

To  an  inquiry  upon  these  several  points,  and  to  a  more  elabo* 
rate  enforcement  of  these  suggestions,  my  associates  ask  attention .; 
and,  that  their  better  words  may  be  heard,  I  give  way  to  them. 

Mr.  Heard  followed  upon  the  same  side.  Most  of  his  propo- 
sitions are  stated  in  the  preceding  case,  and  he  supported  them 
by  the  authorities  there  referred  to,  and  many  others  to  the  same 
effect. 

Mr.  Butler  then  followed  in  vindication  of  the  petitioner's  right 
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to  the  writ,  and  in  support  of  the  validity  of  the  various  errors 
assigned.  He  commenced  hj  announcing  what  he  claimed  to  be 
a  canon  of  criticism  and  judgment  upon  a  record  in  a  case  of 
capital  felony  in  the  United  States  courts,  namely,  that  the  record 
must  be  a  memorial  of  all  the  proceedings  of  the  court,  and 
that  nothing  can  be  taken  by  intendment. 

Tlie  United  States  were  sometimes  said  to  have  no  common 
law  ;  but  yet  he  claimed  that  they  did  have  common  law  in  defi- 
nition, remedy,  and  procedure,  though  not  in  jurisdiction  or 
power.  It  was  not  exactly  the  common  law  of  England,  but  it 
might  be  well  enough  defined  the  common  law  of  England  as 
practised  here.  On  this  ground  he  supported  and  invoked  the 
English  decisions  in  cases  of  definition,  remedy,  and  procedure. 
He  then  proceeded  to  discuss  the  validity  of  the  errors  assigned. 
If  his  canon  was  correct,  he  believed  that  the  court  must  decide 
that  this  record  was  faulty  to  such  a  degree  that  they  must  set  it 
aside. 

He  took  up  the  errors  assigned  in  the  same  order  as  that  he 
adopted  in  arguing  in  support  of  the  application  in  the  preceding 
case,  and  he  supported  his  propositions  by  the  same  authorities. 

0.  L.  Woodbury  J  District  Attorney,  and  Milton  Andros^  Assist- 
ant District  Attorney  for  the  United  States. 

1.  The  process  invoked  is  not  included  in  the  grant  to  this 
court  by  the  Process  Act.  There  is  no  criminal  jurisdiction  for 
the  United  States  court  in  criminal  matters.      >^ 

2.  The  averments  in  the  indictment  regarding  the  nationality 
of  the  vessel  are  such  that  the  jurisdiction  of  this  court  attaches. 
For  the  limitations  which  have  been  put  upon  this  jurisdiction, 
see  United  States  v.  BowerB  et  oZ.,  5  Wheat.  197.  For  those  re- 
fused by  the  court,  see  the  applications  in  Furlong* b  Case  and  in 
Solmes^i  Case.* 

Tiie  distinction  between  piracy  and  murder  was  elaborately 
argued  by  Mr.  Marshall,  afterwards  chief  justice,  in  NasVs  Coie^ 
which  see. 

The  act  of  1825  was  passed  to  distinguish  piracy  from  mur- 
der.    See  Act  1790  ;  also  5  Wheat. 

The  jurisdiction  extends  on  board  any  vessel  not  belonging  to 
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a  foreign  nation,  and  this  is  the  gist  of  NaM%  due.  No  Ameri- 
can ship  loses  her  nationality,  except  bj  a  sale  to  a  foreigner. 

Statutes  also  extend  to  ships  built  after  the  act,  or  before  the 
act,  or  ships  forfeited  for  breach  of  laws  and  to  foreign  wrecked 
▼essels. 

The  averments  of  residence  and  character  of  vessel  are  su£Sr 
cient.  Jurisdiction  is  matter  en  paie.  Ship's  papers  are  not 
decisive.  United  Statee  v.  Bowern  et  al.  5  Wheat.  199-204. 
7th  point,  206. 

And  the  burden  of  proof  is  on  the  defendant.  Ia/U  v.  Bodgern^ 
5  Wheat.  419. 

Is  the  allegation  that  the  owners  were  citizens  of  the  United 
States  sufficient  ?  United  States  v.  Fwrlongy  5  Wheat.  203 ;  United 
States  V.  SuheH,  4  Wash.  C.  C.  702. 

Jurisdiction  is  not  limited  to  vessels  owned  hj  citizens  of 
United  States.  Congress  has  police  jurisdiction  on  the  high  seas, 
irrespective  of  the  nationality  of  the  vessel,  under  its  power  to 
regulate  commerce.  See  United  States  v.  Coombs^  12  Pet.  72  - 
78. 

Acts  1820-1825  on  slave-trade. 

Act  1807,  §  7,  vessels  hovering  on  the  coast  to  land  slaves. 

Act  1847,  §  1,  alien  vessels  depredating  on  our  commerce 
when  there  is  a  treaty  with  their  country. 

Act  1804,  §  1,  on  burning  ships. 

Act  1825,  §  4,  murder  or  stabbing  where  the  party  dies  on 
land.    See  also*§  5. 

So  also  in  piracy,  see  below,  and  other  offences  against  the  law 
of  nations. 

Prima  fade^  parol  proof  of  the  averment  was  sufficient.  United 
Stales  V.  Fetersonj  1  Wood  &  M.  807  ;  United  States  v.  Bowers 
et  aZ.,  5  Wheat.  204,  206.    And  the  burden  is  afterwards  on  the 

» 

defendant.    Lyle  v.  BodgerSy  5  Wheat.  419. 

The  regularity  of  the  ship's  papers  has  no  relation  under  these 
acts,  1825  or  1790,  to  the  offence.  United  States  v.  Petersonj  1 
Wood  &  M.  807,  818 ;  McClung  v.  Boss,  5  Wheat.  119  ;  United 
States  V.  Bowers  et  al.,  5  Wheat.  204,  206 ;  Lgle  v.  Badgers^  6 
Wheat  418 ;  United  States  v.  SolmeSy  1  Cliff.  98. 
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The  autliorities  cited  for  the  prisoner,  which  refer  to  the  for- 
feiture of  fihips,  are  not  applicable,  as  the  nationality  remains  un- 
changed by  the  forfeiture.  Reference  is  made  to  the  Registry 
Act,  but  it  does  not  limit  the  scope  of  the  acts  of  1790  and  1825. 
Its  objects  are  purely  commercial.  United  States  y.  CHbert,  2 
3umn.  88. 

CuFPOBD,  J.  Prior  to  the  filing  of  the  petition  in  this  case, 
the  prisoner  had  been  indicted  and  conyicted,  in  the  Circuit 
Court  for  this  district,  of  the  crime  of  wilful  murder  upon  the 
high  seas,  and  out  of  the  jurisdiction  of  any  particular  State, 
and  having  waived  and  withdrawn  the  respective  motions  for  new 
trial  and  in  arrest  of  judgment,  which  he  filed  subsequent  to  the 
verdict  of  the  jury,  lie  liad  been  sentenced  by  the  court  to  suffer 
the  punishment  of  death,  as  provided  by  the  act  of  Congress 
under  which  the  indictment  against  him  was  found.  4  Stat,  at 
Large,  115.  Convicted,  by  tlie  verdict  of  the  jury,  of  the  crime 
charged  in  the  indictment,  and  having  received  the  final  sentence 
of  the  law,  be  was  remanded  to  prison,  under  a  warrant  issued 
in  due  form  for  that  purpose,  where  he  remained  awaiting  the 
execution  of  the  sentence,  until  the  2d  of  July,  1859,  when  the 
petition  in  this  case  was  filed.  Though  the  prisoner  had  with- 
drawn the  motions  usually  employed  in  criminal  cases  to  correct 
errors  in  the  rulings  and  instructions  of  the  court,  and  for  arrest- 
ing the  judgment  when  the  indictment  is  defective  and  insuffi- 
cient, he  still  insists  that  there  are  defects  and  errors  in  the  pro- 
cess and  proceedings,  and  also  in  the  record  and  judgment  in 
the  case,  as  set  forth  in  the  paper  annexed  to  the  petition,  and 
marked  ^^  assignment  of  errors,"  and  prays  the  court  that  ^'  the 
record  and  judgment  may  be  set  aside,  reversed,  stayed,  respited, 
reprieved,  annulled,  and  held  for  naught,  and  that  he  may  be 
discharged  thereof^  and  be  suffered  to  go  with6ut  day."  Eigh- 
teen supposed  errors  are  set  forth  in  the  paper  annexed  to  the 
petition,  but  they  were  classified  at  the  argument  under  twelve 
heads,  and  it  will  be  convenient  for  the  court  to  follow  the  order 
adopted  at  the  bar.  Before  considering  the  respective  errors, 
however,  as  set  forth  in  the  paper  before  referred  to,  it  becomes 
necessary  to  inquire  and  determine  whether  the  Circuit  Court 
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possesses  the  power  to  re-examine,  reverse,  set  aside,  and 
annul  its  own  judgments  in  such  a  case,  in  this  form  of  pro* 
oeeding.  Nothing  is  better  settled  than  the  rule  of  decision  that 
the  CSircuit  Oourts  have  no  common-law  jurisdiction  in  criminal 
cases,  and  it  necessarily  results  from  that  proposition  that  the 
answer  to  the  inquiry  as  to  the  power  of  the  court  to  grant  the 
prayer  of  the  petition  must  depend  upon  the  construction  of  the 
act  of  Congress  organizii^  the  judicial  systom  of  the  United 
States,  and  other  kindred  acts  upon  the  same  subject.  United 
Statei  Y.  JBudion  ei  aZ.,  7  Cran.  82 ;  United  State$  y.  Coolidge^ 
1  Wheat.  415 ;  United  Statee  y.  Bwom,  8  Wheat.  886 ;  PennsjfU 
vama  y.  Wheeling  Bridge  Oo.i  18  How.  568  . 

Acts  not  preyiously  defined  as  an  offence  against  the  authority 
of  the  United  States  cannot  be  punished  as  such,  as  the  United 
States  haye  no  unwritten  criminal  code  to  which  resort  can  be 
had  as  a  source  of  jurisdiction  in  such  cases.  Conkl.  Treat.  168. 
Oourts  which  originate  in  the  common  law  possess  a  jurisdiction 
which  must  be  regulated4)y  their  common  law,  until  some  statute 
shall  change  their  established  principles ;  but  courts  which  are 
created  by  written  law,  and  whose  jurisdiction  is  defined  by 
written  law,  cannot  transcend  that  jurisdiction.  JEx  parte  Bole- 
man  et  a2s.,  4  Cran  98  ;  United  States  y.  lAJthej/y  1  Wood,  k  M. 
221 ;  United  Statee  y.  Wilem^  8  Blatoh.  485. 

Circuit  Courts  were  created  by  the  Judiciary  Act,  and  they  are 
courts  of  limited  and  special  jurisdiction ;  and  being  without  any 
common-law  authority  to  try  or  punish  offenders,  except  for  con- 
tempt, they  cannot  exercise  any  power,  in  a  criminal  case,  not 
derived  expressly  or  impliedly  from  an  act  of  Congress.  Exclu- 
sive cognizance  of  all  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States  was  conferred  upon  the  Circuit 
Oourts  by  the  eleventh  section  of  the  Judiciary  Act,  except  in 
cases  where  the  same  act  authorized  the  District  Courts  to  exer- 
cise the  same  jurisdiction ;  and  the  same  section  provides  that 
the  Circuit  Courts  shall  have  concurrent  jurisdiction  with  the 
District  Courts  of  the  crimes  and  offences  cognizable  in  the  Dis- 
trict Courts.  1  Stat,  at  Large,  79.  Those  exceptions  from  the 
exclusive  cognizance  of  the  Circuit  Courts  over  crimes  and  of* 
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fences  committed  against  the  authority  of  the  United  States  were 
comparatively  few  at  that  period  of  our  history ;  but  the  third 
section  of  the  act  of  the  23d  of  August,  1842,  provides  that  the 
District  Courts  shall  have  concurrent  jurisdiction  with  the  Cir- 
cuit Courts  of  all  crimes  and  offences  against  the  United  States, 
the  punishment  of  which  is  not  capital.  5  Stat,  at  Large,  517. 
Indictments  for  all  offences  against  the  United  States  may  be 
found  cither  in  the  District  or  Circuit  Court,  and  may,  on  motion 
of  the  district  attorney,  and  by  the  order  of  the  court  where 
pending,  to  be  entered  on  its  minutes^  be  transmitted  from  one 
court  to  the  other  for  trial:  except  that  indictments  for  capital 
offences  found  in  either  court  are  triable  only  in  the  Circuit 
Court ;  and,  if  found  in  the  District  Court,  they  must  be  remitted 
to  the  Circuit  Court  for  that  purpose.  9  Stat,  at  Large,  72. 
Except  as  to  capital  offences,  the  Circuit  and  District  Courts,  in 
the  exercise  of  jurisdiction  in  criminal  cases,  are  courts  of  con- 
current and  co-ordinate  powers,  the  former  bearing  no  relation 
whatever  to  the  latter  as  an  appellate  tribunal.  The  autliority 
to  re-examine,  by  writ  of  error,  final  judgments  in  civil  actions, 
rendered  in  a  District  Court,  is  conferred  upon  a  Circuit  Court 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum 
or  value  of  $50  ;  but  tlie  acts  of  Congress  nowhere  authorize  the 
Circuit  Courts  to  re-examine  by  writ  of  error,  or  in  any  other 
manner,  the  ruling^  or  judgments  of  the  District  Courts  in  crim- 
inal cases.  District  Courts  as  well  as  Circuit  Courts  have  power 
to  grant  new  trials  in  all  cases  where  there  has  been  a  trial  by 
jury,  for  reasons  for  which  new  trials  have  usually  been  granted 
in  the  courts  of  law,  meaning  the  common-law  courts  of  the 
State ;  and  that  power  extends  to  the  setting  aside  of  verdicts  in 
criminal  cases  as  well  as  in  civil  actions  in  courts  of  original 
jurisdiction.  New  trials  may  be  granted,  in  favor  of  the  accused, 
to  correct  an  erroneous  ruling  of  the  court  in  admitting  improper 
testimony  or  in  rejecting  proper  and  material  testimony,  for  mis- 
direction of  the  court,  or  for  the  misconduct  of  the  jury,  or  for 
newly  discovered  testimony,  or  because  the  verdict  is  against  the 
evidence  or  the  weight  of  Uie  evidence,  as  in  civil  actions  at 
common  law.   Judge  Story  held,  in  United  States  v.  CHbert  et  (U.^ 
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2  Siimn.  19,  that  a  new  trial  could  not  be  granted  in  a  case 
where  the  punishment  was  death  ;  but  it  is  now  everywhere  held 
that  a  new  trial  may  be  granted  in  such  a  case,  on  the  application 
or  the  accused.  United  State»  v.  Williams  et  al.j  1  Cliff.  17 ; 
People  T.  Morrison^  Parker's  Cr.  Gas.  624 ;  2  Ben.  &  H.  Lead. 
Or.  Gas.  464  ;  Regina  v.  Scaife  et  al.y  2  Den.  &  P.  281 ;  Camp- 
bell  V.  Queetiy  11  Ad.  &  Ell.  N.  s.  814  ;  King  v.  Queeuy  14  Ad.  & 
Ell.  N.  s.  31. 

Effective  means  are  provided  and  ample  facilities  afforded  to 
^he  accused,  in  a  criminal  case,  for  testing  the  jurisdiction  of  the 
court,  and  the  sufficiency  of  the  indictment,  as  far  as  such  ob- 
jects  can  be  accomplished  in  the  same  court,  without  any  such 
resort  as  that  which  is  proposed  in  the  case  before  the  court. 
Before  pleading,  the  accused  may,  if  he  sees  fit,  move  to  quash 
the  indictment,  setting  forth  as  reasons  one  or  both  of  those 
causes,  and  if  that  motion  is  overruled,  he  may  demur  to  the 
indictment  either  generally  or  specially  ;  and  the  settled  practice 
of  the  court  is,  that  if  tlie  demurrer  is  overruled,  the  judgment 
of  the  court,  if  the  charge  is  of  the  grade  of  felony,  shall  be 
respondeat  ouster ^  as  at  common  law.  Both  of  these  remedies 
are  open  to  the  accused  before  he  is  required  to  plead  to  the 
merits,  and  after  verdict,  if  he  does  not  prevail  before  the  jury, 
he  may  file  a  motion  in  arrest  of  judgment,  alleging  the  same 
defects ;  and  the  rule  is  equally  well  settled  that  such  a  motion, 
like  a  demurrer,  not  only  calls  in  question  the  jurisdiction  of  the 
court,  and  the  sufficiency  of  the  indictment,  but  extends  also  to 
any  error  in  law  which  is  apparent  in  the  record. 

Since  the  decision  in  the  preceding  case,  it  may  be  assumed 
witliout  further  argument  that  a  writ  of  error  from  the  Supreme 
Court  to  the  Circuit  Court,  or  from  the  Circuit  Court  to  the  Dis- 
trict Court,  will  not  lie  in  any  criminal  case,  because  there  is  no 
provision  in  any  act  of  Congress  authorizing  any  such  proceed- 
ing, whether  the  charge  be  felony,  or  only  a  misdemeanor ;  but 
if  it  be  true  that  a  writ  of  error  may  be  sued  out  in  this  case,  to 
be  heard  in  the  Circuit  Court  where  the  trial  was  had,  and  where 
the  judgment  was  rendered,  then  the  same  right  may  be  exer- 
cised in  every  criminal  case  as  well  in  the  District  Court  as  in  the 
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Circuit  Court ;  and  the  rule  is  just  as  applicable  in  misdemeaaors 
as  in  the  case  before  the  court,  which  is  expressly  declared  by  tlM 
act  of  Congress  to  be  a  felony.  Either  the  right  exists  without 
any  limitation,  or  it  does  not  exist  at  all ;  and  if  it  does  exist,  it 
may  be  exercised  in  every  criminal  case,  whether  the  judgment 
was  rendered  in  the  District  or  Circuit  Court,  and  whether 
the  diarge  is  a  felony,  punishable  with  death,  or  a  mere  misde- 
meanor. Seventy  years  having  elapsed,  or  nearly  so,  since  owt 
judicial  system  was  organized,  the  conclusion  would  seem  to  be 
a  reasonable  one  that  if  there  is  any  foundation  for  the  right 
claimed  to  be  exercised  in  this  case,  some  trace  of  a  prior  exer* 
cise  of  it,  or  of  a  claim  to  exercise  it  in  a  criminal  case,  would  be 
found  in  some  reported  decision  of  the  Circuit  or  District  Courts ; 
but  no  such  decision  is  referred  to,  nor  is  it  even  su^ested  in 
argument  that  any  such  right  in  a  criminal  case  was  ever  before 
claimed  in  either  of  those  courts.  Errors  of  fact  in  the  process 
issued  in  a  civil  action,  or  such  as  happened  through  the  fault  of 
the  clerk  in  the  record  of  the  proceedings  prior  to  the  judgment, 
might  be  corrected  at  common  law  by  a  writ  of  error  sued  out 
and  returnable  in  the  court  where  the  action  was  commenced 
and  wliere  the  judgment  was  rendered.  When  granted  to  re- 
examine a  judgment  rendered  in  the  King's  Bench,  the  writ  was 
called  a  writ  of  error  coram  nobUy  because  it  was  founded  upon  a 
record  and  process  described  in  the  writ  as  remaining  ^^  before 
us,"  in  accordance  with  the  theory  that  the  sovereign  of  the 
kingdom  presided  in  the  court.  2  Tidd's  Prac.  (Am.  ed.  1856,) 
1187 ;  Jacques  v.  Cesavy  2  Wm.  Saunders,  101,  note  1 ;  DewUt  v. 
Po$t^  11  John.  460.  Such  writs  might  also  be  sued  out  in  the 
Common  Pleas  for  a  like  purpose,  that  is,  for  the  correction  of 
errors  of  fact  in  the  process  of  a  civil  action,  or  such  as  happened 
in  the  record  of  the  proceedings  through  the  fault  of  the  clerk ; 
but  the  writ  when  sued  out  and  returnable  in  the  latter  court  was 
denominated  a  writ  of  error  coram  vobis^  because  the  writ  was 
directed  to  ^^you  and  your  associates,"  meaning  the  chief  justice 
and  tlie  other  justices  of  that  court.  1  Arch.  Prac.  (6th  ed.) 
504.  Apart  from  the  fact  that  these  formal  differences  designated 
the  particular  court  in  which  the  judgment  was  rendered,  and  to 
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which  the  writ  wa3  returnable,  they  were  never  of  any  practical 
importance,  as  the  office  of  the  writ  of  error  was  the  same  in  both 
courts.  Where  the  error  is  one  of  fact,  and  not  of  law,  a  writ  of 
error  eorapi  nobia  in  the  King's  Bench,  or  coram  vobis  in  the  Com- 
mon Pleas,  lies  in  the  same  court,  as  where  the  defendant,  being 
under  age,  appeared  by  attorney,  or  where  the  plaintiff  or  defend- 
ant was  a  married  woman  at  the  commencement  of  the  suit,  or 
died  before  verdict,  or  before  interlocutory  judgment.  2  Tidd's 
Prac.  1137  ;  1  Arch.  Prac.  504 ;  2  Sellon.  Prao.  868. 

Errors  of  the  description  mentioned  are  usually  corrected  in 
the  Federal  courts  on  motion  to  amend,  supported,  if  need  be,  .by 
affidavit ;  but  reported  cases  may  be  found  in  which  it  was  claimed 
that  a  writ  of  error  would  lie  in  the  same  court  to  reverse  the 
judgment  on  account  of  such  defects*  Instances  of  the  kind  are 
not  numerous,  but  the  practice  is  not  entirely  unknown,  though 
it  has  never  received  the  sanction  of  the  Supreme  Court.  Picket 
V.  Legerwoodj  7  Pet.  144.  Resort  to  that  remedy  has  certainly 
been  had  in  a  few  instances  in  the  Circuit  Courts  in  civil  cases, 
bat  the  writ  of  error  is  usually  denominated  a  writ  of  error  coram 
vobU^  as  it  is  directed  to  the  justices  of  the  court  where  the 
judgment  was  rendered ;  and  all  the  authorities  agree  that  if  the 
error  be  in  the  judgment  itself,  and  not  in  the  process,  a  writ  of 
error  does  not  lie  in  the  same  court  to  correct  it ;  and  the  Su- 
preme Court  has  decided  that  it  is  not  one  of  those  remedies  over 
which  the  supervising  power  of  that  court  is  given  by  law.  Picket 
V.  Legerwoodj  7  Pet.  148 ;  Waldron  v.  Craig,  9  Wheat.  576 ;  2 
Sellon.  Prac.  399.  Called  by  whatever  name  the  writ  may  be, 
strong  doubts  are  entertained  whether  the  Circuit  Courts  are  au- 
thorized to  reexamine  their  own  judgments  even  in  civil  cases  in 
that  mode  of  proceeding,  as  the  Judiciary  Act  contains  no  regu- 
lations whatever  for  the  exercise  of  any  such  power.  Such  a  writ, 
that  is,  the  writ  of  error  coram  nohia^  will  undoubtedly  lie  in  the 
King's  Bench,  as  before  explained,  for  the  correction  of  errors  of 
'fact  in  the  process,  or  for  such  as  occurred  through  the  mis- 
prision of  the  clerk ;  and  it  is  equally  clear  that  the  power  to 
revise  such  errors  in  that  mode,  extends  in  that  court  to  criminal 
cases  as  well  as  to  civil  cases,  and  that  when  exercised  in  the  re- 
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examination  of  criminal  cases,  it  extends  to  questions  of  law  as 
well  as  questions  of  fact ;  but  the  better  opinion  is  that  the  juris- 
diction in  criminal  ca^es,  except  that  it  extends  to  questions  of 
law  as  well  as  questions  of  fact,  is  no  more  comprehensive  than 
in  civil  cases.  The  Queen  v.  0'  Connelly  7  Law  Rep.  (Irish,)  856, 
867  ;  9  Viner  Abt.  491 ;  1  Fitzh.  Nat.  Brev.  2.  Proceedings 
in  error  under  that  process  do  not  anywhere  extend  to  the  judg- 
ment in  civil  cases,  as  a  writ  of  error  for  that  purpose  must  be 
brought  in  another  and  superior  tribunal.  Picket  v.  Legerwootl^ 
7  Pet.  148 ;  Roll.  Abr.  746 ;  Sellon.  Prac.  868 ;  8  Bac.  Abr. 
866,  error  6,  866  ;  8  Black.  Com.  407,  note  8  ;  4  Petdf.  Abr. 
255,  error  a,  note  8. 

Writs  of  error  in  case  of  treason  or  felony  could  never  be  sued 
out  ex  debito  juBtUice^  and  it  was  necessary  at  common  law,  even 
in  cases  below  felony,  to  obtain  the  fiai  of  the  attorney-general^ 
before  the  proper  clerk  could  issue  the  writ.  1  Chitt.  Cr.  L. 
869  ;  Rex  v.  WUkee,  4  Burr.  2651 ;  LaveU  v.  The  People,  7  Cow. 
840 ;  Regina  v.  Aylesbury j  2  Salk.  503  ;  2  Gude.  Prac.  Cr.  Cas. 
219. 

Applications  for  a  writ  of  error  were  never  granted  at  common 
law  without  being  first  subjected  to  some  preliminary  examina- 
tion ;  and  the  same  remark  may  be  made  of  the  practice  in  the 
State  courts  in  all  cases  where  the  applicant  stands  convicted  of 
an  offence  punishable  with  death.  1  Arch.  Cr.  Prac.  717.  Direct 
authority  to  grant  a  writ  of  error  in  a  criminal  case  is  not  con* 
ferred  upon  the  Circuit  or  District  Courts,  nor  is  there  an  act  of 
Congress  which  contains  any  regulation  upon  the  subject ;  so  that 
if  the  right  to  the  writ  exists  at  all,  it  exists  in  every  case,  as  a 
common-law  right,  whether  the  applicant  was  convicted  and  sen- 
tenced in  the  Circuit  or  District  Court,  and  without  any  necessity 
that  the  writ  should  be  previously  allowed  by  the  court  or  by  the 
prosecuting  officer.  DugdaWa  Case,  1  Dearsly's  Cr.  Cas.  78 ; 
2  Gude.  Prac.  Cr.  Cas.  219 ;  Rex  v.  Paty,  2  Salk.  508 ;  Arch. 
Plea.  A  Ev.  (15th  ed.)  167.  Authority  to  grant  the  writ  of  error 
in  this  case,  it  is  contended,  may  be  deduced  from  the  fourteenth 
section  of  the  Judiciary  Act,  which  provides,  among  other  things, 
that  the  Federal  courts  ^^  shall  have  power  to  issue  writs  of  ecire 
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faeiasy  habeas  corpus^  and  all  other  writs  not  specially  provided  for 
bj  statute  which  may  be  necessary  foe  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeably  to  the  principles  and  usages 
of  law  " ;  but  the  jurisdiction  of  the  court  over  th&  case,  as  given 
by  the  eleventli  section  of  the  act,  was  completed  when  the  peti- 
tioner had  been  indicted,  tried,  convicted,  and  sentenced,  and 
remanded  to  prison,  and  was  there  remaining  awaiting  the  exe- 
cution of  the  final  sentence  of  the  law,  and  the  case  had  passed 
from 'the  docket  of  the  court.  Other  writs  besides  writs  of  sdre 
facia%  and  habeas  corpiB  may  be  issued,  it  is  said,  though  not 
specially  provided  for  by  statute,  if  they  are  necessary  for  the  ex- 
ercise of  the  jurisdiction  of  the  court ;  and  it  must  be  conceded 
that  such  is  the  language  of  that  clause  of  the  section,  but  the 
very  words  of  the  section  are,  that  such  other  writs  may  be  issued 
when  necessary  for  the  exercise  of  their  jurisdiction.  Unless  the 
writ  is  necessary  to  the  exercise  of  jurisdiction  already  vested  in  the 
Circuit  Court,  the  power  to  issue  the  writ  cannot  be  deduced  from 
that  clause ;  but  the  uniform  construction  given  to  the  provision 
is  that  Congress  only  intended  to  vest  the  power  to  issue  such 
*^  otiier  writs  "  in  cases  where  the  jurisdiction  already  existed,  and 
not  where  the  jurisdiction  was  to  be  acquired  by  means  of  the 
writ  to  be  issued.  MClung  v.  SUHman^  6  Wheat.  601 ;  Mclniire 
V.  Wood,  7  Cran.  606  ;  Kendall  v.  United  States,  12  Pet.  624. 

Completed  as  the  proceedings  in  the  case  were,  the  Circuit 
Court,  at  the  date  of  this  application,  had  no  more  power  over  it 
tlian  if  the  indictment  had  never  been  found..  Examined  closely, 
it  is  quite  clear  that  the  theory  of  the  petitioner  does  not  assume 
that  the  writ  is  necessary  to  the  exercise  of  any  jurisdiction  con- 
ferred by  any  other  provision  in  any  act  of  Congress ;  but  the 
argument  is,  that  the  clause  in  question  confers  the  right  to. issue 
that  writ,  and  that  the  power  to  grant  the  writ  carries  with  it  the 
power  to  exercise  the  jurisdiction  under  it  as  known  and  under- 
stood at  common  law.  Grant  that  theory,  and  the  consequence 
would  be  that  the  Circuit  Courts  would  at  once  become  coui-ts  of 
general  jurisdiction,  as  the  exceptions  in  the  act  of  Congress  may 
be  supplied  by  the  act  of  the  court  in  issuing  the  appropriate  writ 
under  that  clause  of  the  fourteenth  section  of  the  Judiciary  Act. 
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Apart  from  the  power  to  issue  ^*  such  other  "  writs  in  aid  of  juris- 
diction already  existing,  there  is  no  proyision  contained  in  the 
Judiciary  Act  which  affords  any  support  to  the  theory  of  llie 
petitioner,  nor  does  the  act  contain  any  regulations  upon  the  sub^ 
ject;  and  the  court  is  of  the  opinion  that  the  construction 
attempted  to  be  given  to  the  clause  referred  to,  is  as  unwarranted 
by  its  language  as  it  is  unsupported  by  the  usages  and  practice 
of  the  Circuit  Courts.     Motions  for  new  trial  and  in  arrest  of 
judgment  are  common  in  the  Circuit  Courts ;  but  the  settled 
practice  is,  that  the  letter  as  well  as  the  former  must  be  made 
before  the  sentence  is  pronounced.     Such  certainly  was  also  the 
general  rule  at  common  law,  but  authorities  are  not  wanting 
which  assert  the  doctrine  that  the  court  might  under  special  cir> 
cumstanccs  alter  the  sentence,  or  even  arrest  the  judgment, 
without  any  motion  being  made,  at  any  time  during  the  same 
term,  for  good  cause  shown,  or  for  errors  apparent  in  the  record. 
King  v.  Prieej  6  East,  132 ;  King  v.  Waddington,  1  East,  146  ;  1 
Arch.  Cr.  Prac.  A  Plea.  186 ;  State  v.  Earrison,  10  Yerg.  642 ; 
Bex  V.  Lookup^  8  Burr.  1901 ;  MilUr  v.  Finkle^  Park.  Cr.  Cas. 
874 ;  Com.  Dig.  Indict,  n.  1  Chitt.  Cr.  L.  663 ;  Commonwealth 
T.  Heartey^  1  Mass.  189  ;  King  y.  Ji/s^t,  1  Maule  &  Selw.  442 ; 
Kolden^i  Caee^  2  Leach,  1026.     Extreme  cases  may  be  imagined 
where  the  court  would  be  justified  in  exercising  that  extraordi- 
nary power,  as  if  it  appeared  that  the  act  of  Congress  under 
which  the  indictment  was  drawn  had  been  repealed,  or  if  it  ap- 
peared in  a  case  like  the  present  that  the  person  alleged  to 
have  been  killed  was  in  full  life.    Influenced  by  that  consid- 
eration, and  in  view  of  the  fact  that  a  motion  in  arrest  of  judg- 
ment as  well  as  a  motion  for  new  trial  was  seasonably  made 
in  the  case,  and  withdrawn  and  waived,  the  court  will  examine 
the  several  causes  of  error  set  forth  in  the  assignment  annexed 
to  the  petition.  Causes  one  and  two  may  be  considered  together, 
as  they  have  respect  to  the  jurisdiction  of  the  court.     They  are 
as  follows :  — 

1.  That  there  is  no  sufficient  averment  in  the  indictment  that 
the  Circuit  Court  had  jurisdiction  of  the  offence  alleged  to  have 
been  committed  by  the  prisoner.     2.  That  there  is  no  sufficient 
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averment  therein  that  the  supposed  injured  party  was  alleged  to 
bare  been  at  the  time  within  or  under  the  protection  of  the  United 
States,  or  in  the  peace  thereof.  Wilful  murder,  it  is  suggested, 
altboi^h  committed  upon  the  high  seas,  may  not  be  cognizable  in 
any  Circuit  Gourtof  the  United  States,  and  the  suggestion  is  doubt* 
less  correct ;  bu|;  the  indictment  in  this  case  alleges  in  addition 
to  those  words,  which  are  of  essential  importance,  that  the  crime 
was  committed  *^  in  and  on  board  of"  a  certain  ship  called  the 
'^ Junior,  then  and  there  owned  by  and  belonging  to"  the  four 
persons  therein  named,  all  of  whom  are  alleged  to  be  ^*  citizens 
of  the  United  States  "  ;  and  the  further  allegation  is,  that  all  the 
criminal  acts  of  the  prisoner,  including  both  the  felonious  assault, 
with  malice  aforethought,  and  the  mortal  wound  which  termi- 
nated the  life  of  the  deceased,  were  committed  within  the  admi* 
ralty  and  maritime  jurisdiction  of  the  United  States,  and  within 
the  jurisdiction  of  this  court,  and  out  of  the  jurisdiction  of  any  par^ 
ticnlar  State  of  the  said  United  States.  Exception  in  point  of  fact 
is  not  taken  to  any  of  these  general  averments,  but  the  real  objec* 
tion  of  the  prisoner  is,  that  the  allegation  that  the  ship  is  owned 
by  and  belongs  to  certain  citizens  of  the  United  States  is  not  suffi<- 
cientto  show  that  the  Junior  was  a  ship  of  the  United  States  within 
the  meaning  of  the  acts  of  Congress  giving  jurisdiction  to  the 
Circuit  Courts  in  criminal  cases.  He  refers  to  the  first  section  of 
the  act  requiring  ships  and  vessels  to  be  registered,  and  insists 
that  the  first  four  counts  of  the  indictment  are  bad  because  they 
do  not  contain  the  allegation  that  the  Junior  was  a  ship  of  the 
United  States,  but  those  counts  and  each  of  them  do  contain  the 
allegation  that  the  ship  was  ^^  owned  by  and  belonging  to  "  certain 
persons  therein  duly  described  by  their  appropriate  names,  and 
it  cannot  be  doubted  that  those  words  constitute  a  sufficient  aver« 
ment  as  to  the  ownership  of  the  vessel,  and  inasmuch  as  the  per- 
sons named  as  such  owners  are  alleged  to  be  citizens  of  the  United 
States,  the  argument  that  the  national  character  of  the  ship  is 
uncertain  on  the  face  of  the  indictment,  is  entirely  unsupported, 
and  without  any  foundation.  1  Stat,  at  Large,  287.  Ships  and 
vessels  are  required  to  be  registered  or  enrolled,  it  is  conceded, 
in  carder  to  be  entitled  to  the  benefits  and  privileges  which  the 
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register  and  enrolment  confer,  but  those  documents  are  not  in- 
dispensable in  a  prosecution  for  piracy  or  murder  on  the  high 
seas,  as  the  register  or  enrolment  of  the  vessel  may  be  in  the  name 
of  one  person  while  the  property  of  the  vessel  is  in  another ;  and 
the  rule  is  well  settled  that  the  property  or  national  ^character  of 
a  vessel  is  matter  in  paisy  and  that  it  may  be  proved  by  parol  tes- 
timony. United  States  v.  Or^Jin  et  al.,  6  Wheat.  205 ;  United 
States  V.  Pirates  J  5  Wheat.  199.  Indictments  founded  on  the  sec- 
tion under  consideration  must  allege  that  the  offence  was  com- 
mitted out  of  the  jurisdiction  of  any  particular  State  as  well  as 
that  it  was  committed  upon  the  high  seas,  because  those  words 
are  contained  in  the  section  defining  the  offence,  and  because  the 
Circuit  Courts  have  no  jurisdiction  of  the  crime  of  murder,  even 
though  the  crime  was  committed  on  board  a  ship  of  the  United 
States,  as  defined  in  the  Registry  Act,  if  the  ship  at  the  time  was 
within  tlie fauces  terrce^  as  the  enclosed  or  landlocked  waters  of  a 
bay,  creek,  haven,  or  basin  are  not  recognized,  in  criminal  cases 
like  the  present,  as  forming  a  part  of  the  high  seas.  United 
States  V.  BeoanSy  8  Wheat.  886  ;  United  States  v.  BosSj  1  Gall. 
624  ;  United  States  v.  Smithy  1  Mas.  147  ;  United  States  v.  Both 
insanj  4  Mas.  817 ;  United  States  v.  Orushy  6  Mas.  290 ;  United 
States  V.  Oriffin  et  aZ.,  5  Wheat.  205.  Circuit  Courts,  it  must  be 
conceded,  do  not  possess  jurisdiction  of  the  crime  of  murder 
when  committed  on  board  a  foreign  vessel,  except  to  a  very  lun- 
ited  extent,  and  never  where  the  perpetrator  of  the  crime,  and 
the  deceased,  were  both  foreigners.  On  the  contrary,  the  general 
rule  is  that  such  courts  have  no  jurisdiction  of  the  offence  even 
when  committed  upon  the  high  seas,  except  when  committed  on 
board  a  ship  or  vessel  of  the  United  States,  unless  it  appears  that 
the  vessel  was  sailing  under  no  national  flag.  But  persons  in- 
dicted under  that  section  cannot  be  shielded  from  the  punishment 
annexed  to  the  offence,  because  the  master  of  the  vessel  did  not 
have  on  board  the  register  or  the  enrolment  of  the  vessel,  nor 
can  they  be  so  shielded  even  if  it  appear  that  the  vessel  was  never 
legally  registered  or  enrolled,  if  she  was  owned  by  and  belonged 
to  citizens  of  the  United  States,  and  that  the  deceased  as  well  as 
the  prisoner  was  in  and  on  board  the  vessel  at  the  time  the  felo- 
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nious  homicide  was  committed.  Proof  of  the  most  satisfactory 
character  was  exhibited  to  the  jury  that  the  deceased  was  a  citi- 
zen of  the  United  States,  and  that  he  was  the  master  of  the  ship, 
duly  appointed  according  to  law  ;  that  the  prisoner  was  in  and 
on  board  the  ship  when  he  committed  the  felonious  assault,  and 
inflicted  the  mortal  wound  ;  that  the  ship  was  owned  by  and  be- 
longed to  citizens  of  the  Unifced  States  residing  at  New  Bedford, 
in  this  district ;  that  she  was  duly  registered  at  the  custom-house 
in  that  collection  district ;  that  she  sailed  from  that  port  on  a 
whaling  Toyage ;  that  the  alleged  offence  was  committed  by  the 
petitioner  while  the  vessel  was  cruising  for  whales,  in  the  Indian 
Ocean,  under  the  protection  of  the  flag  of  the  United  States ;  and 
the  court  is  of  the  opinion  that  the  allegations  of  the  indictment 
are  sufficient  to  warrant  the  introduction  of  those  proofs,  and 
consequently  that  there  is  no  error  in  that  part  of  the  record. 
United  States  y.  Pirates,  5  Wheat.  199.  Suppose  it  was  other- 
wise, still  the  judgment  ought  not  to  be  arrested  for  that  cause, 
as  the  fifth  count  of  the  indictment  contains  the  allegation  that  the 
Junior  was  an  '^  American  vessel  then  and  there  belonging  to  a  citi- 
zen or  citizens  of  the  United  States."  Two  objections,  however, 
are  taken  to  that  count,  which  will  be  briefly  considered.  1.  That 
the  averment  that  the  ship  was  an  American  vessel  is  not  suffi- 
cient, as  the  words  of  the  Registry  Act  before  mentioned  are 
^'  ships  and  vessels  of  the  United  States  "  ;  but  there  is  no  merit 
in  the  objection,  as  the  two  phrases  are  used  indiscriminately  in 
the  acts  of  Congress  defining  offences,  and  may  well  be  regarded 
as  synonymous  in  criminal  pleading  in  the  Federal  courts,  as 
applied  to  ships  and  vessels  belonging  to  private  owners.  2. 
That  the  count  is  also  bad  because  it  alleges  that  the  names  of 
the  owners  of  the  ship  are  unknown,  whereas  their  names  are  set 
forth  in  the  four  counts  preceding ;  but  the  objection  must  be 
overruled,  as  the  prosecutor  is  always  allowed  that  privilege 
where  the  evidence  is  conflicting,  or  the  real  ownership  is  in  any 
doubt.  The  next  objection  is  founded  on  the  third  cause  set 
forth  in  the  assignment  of  errors,  which  is  to  the  effect  that  the 
prisoner  was  not  permitted  to  exercise  his  constitutional  right  of 

challenge  to  the  jurors  impanelled  for  his  trial.    Challenge  for 
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cause  is  doubtless  a  constitutional  right,  as  without  its  exercise 
the  prisoner  might  be  deprived  of  an  impartial  jury,  but  the  per- 
emptory challenge  is  a  privilege  conferred  by  law,  which  may  be 
enlarged,  abridged,  or  annulled  by  the  legislative  authority. 
Twenty  peremptory  challenges,  however,  are  allowed  by  law  in 
the  Federal  courts,  to  a  prisoner  charged  with  the  crime  of  mur- 
der, and  no  trial  in  such  a  case  would  be  a  legal  one  if  that 
privilege  was  not  fully  accorded  to  the  prisoner.  Four  persons 
were  joined  in  the  same  indictment  in  this  case,  and  two  counsel 
were  assigned  to  each  by  the  court,  at  their  request,  before  they 
were  required  to  plead  to  the  merits,  and  they  exercised  the  right 
of  challenge  to  the  full  exteut  allowed  by  law,  as  was  admitted 
by  the  counsel  of  the  prisoner  at  the  argument.  They  could  not 
deny  that  fact ;  but  the  precise  objection  is  that  no  such  statement 
is  set  forth  in  the  record  of  the  case.  Such  facts  are  not  usually 
set  forth  in  the  record,  nor  is  it  necessary  that  they  should  be 
where  the  right  is  fully  enjoyed  by  the  prisoner  to  his  entire  sat- 
isfaction and  that  of  his  counsel.  Where  objections  are  made, 
they  should  be  entered  in  the  minutes  of  the  court,  and  if  over- 
ruled, the  court  will  save  the  question  whenever  thereto  requested 
by  the  prisoner  or  his  counsel.  Causes  four  and  sixteen  will  be 
considered  together.    They  are  as  follows :  — 

1.  That  it  does  not  appear  by  the  record  that  the  prisoner  was 
present  at  the  impanelling  of  the  jury  or  at  the  trial ;  or,  2d, 
when  the  verdict  was  rendered  by  the  jury.  But  it  is  not  possi- 
ble to  sustain  any  one  of  those  objections,  as  they  are  not  correct 
in  p(»int  of  fact.  By  the  record  it  appears  that  the  prisoners  were 
severally  set  at  the  bar,  and  had  the  indictment  read  to  them, 
and  that  they  severally  pleaded  that  they  were  not  guilty ;  that 
counsel  were  assigned  to  each  as  before  explained ;  that  they 
acknowledged  that  they  had  severally  received  a  copy  of  the 
indictment  and  a  list  of  the  jurors,  agreeably  to  law,  and  more 
than  two  days  before  the  day  of  their  trial ;  that  a  jury  was 
thereupon  impanelled  and  sworn  to  try  the  issue,  and  that  the 
jury  afterwards  returned  their  verdict  as  set  forth  in  the  record. 
Tested  by  the  record  it  appears  that  the  whole  proceedings  took 
place  on  the  same  day,  but  the  docket  entries  show  the  exact 
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dates  of  the  several  steps  in  the  trial,  from  the  finding  of  the  in- 
dictment to  the  verdict  and  sentence.  Properly  construed,  the 
record  does  show  that  the  prisoner  was  present  at  every  stage  of 
the  trial  referred  to  in  those  causes  of  error.  The  complaint  is 
made,  in  the  next  place,  that  the  prisoner  was  not  permitted  to 
address  the  jury  in  his  own  proper  person ;  but  the  decisive  an- 
swer to  the  complaint  is  that  he  never  made  any  such  request, 
nor  did  his  counsel  in  any  way  signify  to  the  court  that  he  de- 
sired any  such  privilege.  He  was  duly  indicted  by  a  grand  jury  ; 
was  informed  of  the  nature  and  cause  of  the  accusation ;  was 
furnished  with  compulsory  process  for  obtaining  witnesses  in  his 
favor ;  was  confronted  with  the  witnesses  against  him ;  was  al- 
lowed to  have  the  assistance  of  counsel,  and  was  '^  permitted  to 
make  his  full  defence  by  counsel  leafned  in  the  law."  Two 
counsel  were  assigned  to  him  of  his  own  selection,  and  both  were 
permitted  to  argue  to  the  jury  in  the  close. 

Attention  will  next  be  called  to  the  sixth  cause  of  error  pre- 
sented by  the  prisoner,  which  is  that  the  verdict  was  rendered 
upon  all  the  counts  of  the  indictment,  and  that  one  or  more  of 
the  same  were  defective,  and  insufficient  in  law  to  support  the 
sentence.  ISvidently  the  proposition  concedes  that  some  of  the 
counts  are  good,  and  it  may  be  added  that  the  argument  fails  to 
convince  the  court  that  any  one  of  them  is  bad.  Grant,  however, 
that  one  or  more  of  the  counts  are  bad,  still  as  it  is  conceded 
that  some  are  good,  the  court  is  of  the  opinion  that  the  objection 
must  be  overruled.  Undeniably  the  rule  at  common  law  was, 
that  a  valid  judgment  could  not  be  given  in  a  civil  case  on  an 
uncertain  verdict,  and  that  a  verdict  must  be  regarded  as  uncer- 
tain if  any  part  of  the  damages  are  referable  to  a  bad  count ;  but 
the  rule  as  universally  acknowledged  in  criminal  cases  was,  ^^  that 
if  there  is  one  good  count  to  support  the  verdict,  it  shall  stand 
good,  notwithstanding  all  the  rest  are  bad " ;  and  that  is  the 
settled  rule  in  the  Federal  courts,  and  in  all  except  one 
of  ^  the  State  courts.  Peake  v.  Oldham^  Cowper,  275;  Rex 
V.  Benfidd  et  ahj  2  Burr.  986;  Bex  v.  Rhodes  et  aLy'2  Ld. 
Raym.  886 ;  Rex  v.  Sill^  Russ.  &.  Ry.  Or.  Cas.  190 ;  Regina 
V.  Ingram^  1  Salk.  884 ;  Grant  v.  Aitell^  2  Doug.  780 ;  King  v. 
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Toung  et  aZ.,  8  Term,  98 ;  Rex  v.  Powell^  2  Bam.  &  Aid.  75 ; 
Rex  V.  Fuller,  1  Bos.  &  Pull.  180  ;  Ezng  v.  Mason,  2  Term,  581. 
Where  there  are  several  counts,  some  bad  and  some  good,  it  is 
competent  for  the  court,  though  the  verdict  is  general,  to  render 
judgment  on  the  good  counts  only,  but  it  is  not  indispensable 
that  any  such  discrimination  should  be  made,  as  the  presumption 
of  law  is,  that  the  sentence  was  awarded  on  the  good  counts. 
United  States  v.  Furlong^  5  Wheat.  201 ;  Josselyn  v.  Commonwedbhy 
5  Met.  236 ;    Jennings  v.   Commonwealth^  17  Pick.  80 ;   United 
States  V.  Burroughs^  3  McLean,  405  ;  Parker  v.  Commonwealth^  8 
B.  Monr.  30 ;  2  Whart.  Cr.  L.  §  8047.     Special  attention  is 
called  to  the  case  of  O'Connell  et  aZ.  v.  The  Queen,  11  CI.  & 
Fin.  155  ;  but  it  is  impossible  to  adopt  that  rule,  as  a  different 
doctrine  prevailed  in  the  courts  of  that  country,  prior  to  that 
decision,  for  nearly  two  centuries ;  and  when  our  ancestors  im- 
migrated here,  they  brought  that  rule  with  them  as  part  of  the 
common  law,  which  cannot  now  be  changed  by  the  Federal 
courts.    Irvine  v.  Kirhpatrick,  8  Eng.  L.  A  Eq.  17.     Sufficient 
to  say  that  the  matter  of  complaint  set  forth  in  the  seventh  cause 
of  error  is  contradicted  by  the  record  and  the  docket  entries. 
The  allegation  is  that  the  acts  of  the  court  are  stated  in  the  past 
tense,  but  the  theory  of  fact  is  not  sustained  in  respect  to  any 
matter  material  to  the  validity  of  the  judgment.     Subsequent  to 
the  verdict  the  statement  is,  that  the  prisoner  moves  the  court 
here  that  the  verdict  may  be  set  aside,  and  a  new  trial  granted 
for  the  causes  therein  set  forth,  numbered  from  one  to  ten  inclu- 
sive, and  that  the  prisoner  after  verdict  and  before  judgment 
moves  the  court  here  that  the  judgment  be  arrested,  etc.,  for  the 
causes  set  forth  in  the  motion  filed  at  the  same  time,  numbered 
from  one  to  four  inclusive,  as  appears  by  the  respective  motions 
on  file.    Time  was  allowed  by  the  court  for  preparation,  but  the 
motions  were  set  down  for  hearing  at  a  given  day.    On  the  ap- 
pointed day  the  counsel  of  the  prisoner  moved  the  court,  for 
leave  to  withdraw  the  motions,  but  the  court  refused  to  grant 
such  leave  until  the  prisoner  was  brought  into  court,  and  being 
inquired  of  personally,  the  record  states  that  he  *^  asks  tliat  such 
leave  may  be  granted/'  etc.,  whereupon  the  court  doth  grant  him 
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leave  to  withdraw  the  said  motions,  and  the  same  are  accordingly 
waived  and  withdrawn.  Continuing,  the  record  also  states,  said 
Plumer  is  then  asked  if  he  has  anything  to  say  why  judgment  of 
death  should  not  now  be  pronounced  against  him,  and  having 
replied  fully,  and  no  good  cause  appearing,  and  all  matters  hav- 
ing been  heard  and  understood  by  the  court,  then  follows  the 
sentence  of  the  court,  which  is  in  the  usual  form,  and  is  ex- 
pressed in  the  present  tense.  The  eighth  cause  assigned  is,  that 
it  does  not  appear  that  issue  was  joined  between  the  prisoner 
and  the  United  States ;  but  it  does  appear  that  he  was  set  at  the 
bar  for  his  arraignment ;  that  the  indictment  was  read  to  him, 
and  that  he  said  that  thereof  he  was  not  guilty,  and  that  for  trial 
he  put  himself  upon  God  and  the  country,  which  is  all  that  is 
required  in  such  cases.  Prisoners  indicted  for  the  crime  of  mur- 
der are  certainly  entitled  to  a  list  of  the  jury  summoned  in  the 
case,  two  entire  days,  at  least,  before  the  trial.  The  ninth  error 
assigned  is,  that  it  does  not  appear  by  the  record  that  such  list 
was  furnished  as  required ;  but  the  docket  entries  show  that  the 
list  was  furnished,  and  the  record  shows  that  the  prisoner  ac- 
knowledged in  open  court  before  the  jury  were  impanelled,  that 
he  did  receive  it  two  entire  days  prior  to  that  time.  Following 
the  order  adopted  at  the  argument,  the  tenth,  eleventh,  twelfth, 
and  thirteenth  causes  of  error  will  be  considered  together,  as  they 
in  fact  involve  but  a  single  proposition.  Taken  together  they 
allege  that  the  record  does  not  show  of  what  felony  the  prisoner 
was  convicted,  nor  for  what  felony  he  was  sentenced.  The 
offence  is  fully  set  forth  in  each  of  the  five  counts  of  the  indict- 
ment, and  the  record  shows  that  the  jury  found  him  guilty  upon 
all  of  the  counts,  which  is  a  complete  answer  to  the  first  branch 
of  the  proposition.  Sentences  of  the  kind  when  pronounced  hj 
the  court,  are  addressed  to  the  prisoner,  and  of  course  are  spoken 
in  the  second  person,  but  the  practice  is  to  record  the  same  in  tlie* 
fliird  person,  as  in  this  case.  Omitting  redundant  words,,  the- 
sentence  as  recorded  is  to  the  following  efiect :  it  is  consifered 
by  the  court  that  the  said  Cyrus  W.  Plumer  be  deemed  guilty  of 
felony,  and  that  he  be  taken  back  to  the  place  from  whence  he 
came,  and  there  remain  in  close  confinement  until  Friday^  the 
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24th  of  June  next,  and  on  that  day,  between  the  hours  of  eleVen 
o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon,  he  be 
taken  thence  to  the  place  of  execution,  and  that  he  be  there 
hanged  bj  the  neck  until  he  be  dead.  Apart  from  the  first  clause 
no  objection  is  taken  to  the  sentence,  and  none  can  be,  as  it  fol- 
lows in  every  piarticular  the  form  used  in  every  capital  case  in 
this  circuit  since  our  judicial  system  was  organized.  Uncertainty 
is  the  foundation  of  the  objection,  but  two  answers  may  be  made 
to  it,  either  of  which  is  conclusive :  1.  That  the  clause  of  the 
sentence,  that  the  prisoner  be  deemed  guilty  of  felony,  is  surplus- 
age, and  forms  no  part  of  the  sentence  required  by  law.  2. 
That  the  language  employed  must  be  construed  as  applied  to  the 
indictment  and  verdict  of  the  jury,  which  are  set  forth  in  the 
record,  and  that  the  language,  when  so  construed,  is  certain  and 
free  from  any  ambiguity.  Founded  as  the  indictment  is  upon  the 
fourth  section  of  the  act  of  the  Sd  of  March,  1825,  it  is  clear  that 
the  statement  that  the  prisoner  be  deemed  guilty  of  felony  was 
wholly  unnecessary,  as  it  is  but  the  repetition  of  the  legislative 
enactment,  and  that  it  is  no  part  of  the  judgment  of  the  court. 

The  repugnancy  of  the  verdict  to  the  clause  giving  jurisdiction 
to  the  court,  is  the  matter  included  in  the  fourteenth  cause.  Five 
counts  are  contained  in  the  indictment,  and  the  verdict  is  that  the 
prisoner  is  guilty.  Sentence  was  passed  upon  all  the  counts ; 
and  the  argument  is,  that  in  comparing  the  verdict  with  the  juris* 
dictional  clause  of  the  indictment,  the  legal  conclusion  is  that 
the  prisoner  stands  convicted  of  more  than  one  offence,  and  conse- 
quently that  the  verdict  is  repugnant  to  that  clause  which  alleges 
that  the  prisoner  was  ^^  first  brought  into  the  District  of  Massa- 
chusetts after  committing  the  aforesaid  offence,"  not  offences,  as 
it  should  have  been  in  order  to  correspond  with  the  verdict  of  the 
jury.  But  such  criticism  is  too  technical  to  prevail  even  in  crim- 
inal pleading,  as  the  several  counts  are  obviously  founded  on  the 
same  homicide.  They  set  forth  the  killing  of  the  same  person,  on 
board  the  same  ship,  on  the  same  day,  and  by  substantially  the 
same  means ;  and,  if  it  were  otherwise,  the  proper  conclusion  . 
would  be,  that  the  word  ^^  offence  "  in  the  jurisdictional  clause 
applied  severally  to  the  respective  counts,  and  not  collectively,  as 
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contended  bj  the  counsel  of  the  prisoner.  Indictments  must  be 
signed  by  the  foreman  of  the  grand  jury,  but  when  the  word 
'^  foreman "  is  appended  to  the  name  of  the  person  signing  the 
same  as  such,  the  signature  is  sufficient,  as  the  designation  '^  fore- 
man "  refers  to  the  introductory  clause  of  the  indictment,  and  to 
the  record,  as  verifying  the  legal  inference  that "  foreman  "  means 
foreman  of  the  grand  jury.  Remarks  upon  the  last  cause  as- 
signed, to  wit,  the  eighteenth,  are  unnecessary,  as  it  was  conceded 
at  the  argument  that  it  did  not  have  respect  to  any  defects,  ex- 
cept such  as  are  included  in  the  special  assignments  to  which 
reference  has  been  made. 
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Where  an  act  f  pecified  that  eertiUn  dntiea  and  rates  of  duty  should  be  fanposed  upon  eer- 
tahi  imports  m  lieu  of  the  duties  heretofore  unposed.  Bektj  that  the  language  was 
tantamount  to  a  repeal  of  the  prior  rates  of  duty. 

A  person  pnrohased  certain  sngars  in  a  foreign  port,  and  expressed  an  intention  of  shipping 
them  to  the  United  States,  and  the  oharter-paitj  was  for  a  voyage  to  a  certain  foreign 
port  for  a  cargo,  thenpe  to  New  York  or  Boston  as  ordered.  Before  the  ship  sailed  from 
the  port  at  which  she  waa  lying,  a  stipulation  wes  added  to  the  charter-party,  giving  the 
charteiers  the  option  of  sending  the  vessel  to  Falmouth  for  orders  to  discharge  at  one  of 
the  several  enumerated  foreign  ports.  Before  the  departure  of  the  ship,  the  puroliaser 
notified  the  parties  through  whom  the  purchase  was  made,  that  the  vessel  would  not  go 
to  America.  Hie  bill  of  lading  and  all  the  papers  were  made  out  to  send  the  vessel  to 
Falmouth  for  orders,  and  the  goods  were  consigned  to  Hamburg.  When,  the  ship  arrived 
at  Fahnouth  the  purchaser  then  ordered  her  to  proceed  to  Boston,  where  she  arrived 
January  22, 1862.  Duties  upon  the  cargo  were  assessed  and  collected  according  to  the 
aot  of  December  24, 1861.    JBTe&f,  that  such  assessment  was  correct. 

This  was  an  action  of  assumpsit  against  the  defendant,  the 
Collector  of  the  port  of  Boston,  to  recover  the  sum  of  1129,112.04, 
part  of  the  sum  of  1140,850.70  paid,  under  protest,  as  duties  upon 
a  cargo  of  white  and  brown  sugars,  and  was  presented  to  the 
court  upon  facts  agreed. 
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The  goods  were  imported  in  the  ship  Southern  Cross.  M&rk- 
wald  &  Co.  purchased  the  sugars  under  the  directions  of  one 
Henry  Devens,  agent  of  the  plaintiffs,  and  also  a  general  agent  of 
Oossler  &  Co.,  of  Hamburg,  of  which  firm  two  members  were 
also  members  of  the  firm  of  Gossler  &  Co.,  of  Boston. 

When  the  ship  was  chartered  she  was  lying  at  Macao,  and  the 
charter-party  was  for  a  Toyage  to  Bangkok  for  a  cargo,  thence  te 
proceed  to  New  York  or  Boston,  as  ordered,  for  the  sum  of 
$13,500  in  An&erican  currency. 

Before  the  ship  sailed,  however,  from  the  port  where  she  was 
lying,  an  additional  stipulation  was,  at  the  request  of  Devens, 
appended  to  the  charter-party,  giving  the  charterers  the  option  to 
send  the  vessel  to  Falmouth  for  orders,  to  discharge  at  London, 
Hamburg,  or  Bremen. 

In  such  case  the  freight  was  to  be  JC  8,750,  and  the  stipu- 
lation was,  that  orders  should  be  given  before  the  departure 
of  the  vessel  from  Bangkok. 

Before  the  departure  of  the  ship,  Devens  decided  that  the  cargo 
should  be  sent  to  Falmouth  for  orders,  and  caused  Markwald  to 
be  notified  that  the  vessel  would  not  go  to  America,  but  to  Eu- 
rope. Pursuant  to  his  direction,  the  bill  of  lading,  and  all  the 
papers  were  made  out  to  send  the  vessel  to  Falmouth  for  orders, 
and  the  goods  were  consigned  to  Berenberg,  Oossler,  &  Co., 
Hamburg. 

It  was  agreed  that  the  vessel  accordingly  proceeded  to  Bang- 
kok, was  there  loaded,  and  then  sailed  for  Falmouth,  under  the 
provision  appended  to  the  charter-party  giving  the  charterer  that 
option. 

When  she  arrived  there  she  was  ordered  by  Devens,  who  had 
previously  reached  London,  to  proceed  to  Boston,  where  she 
arrived  January  22, 1862,  and  on  the  25th  of  the  same  month 
her  cargo  was  entered  for  warehousing  on  behalf  of  the  plain- 
tiffs. 

The  plaintiffs  contended  that  §  5,  c.  45,  Acts  of  1861, 12  Stat, 
at  Large,  was  operative  in  reference  to  the  sugars ;  that  the 
sugars  were  actually  on  shipboard  and  bound  to  the  United 
States  on  the  5th  of  August,  1861,  and  therefore  were  liable  to  a 
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duty  of  three  fourths  of  a  cent  per  pound,  under  §  5  (P.)  c.  68, 
Act  of  1861, 12  Stat,  at  Large,  179. 

(7.  2/.  Woodbuty  and  M,  JE.  Ingalhj  for  plaintiff. 

The  goods  were  bound  to  the  United  States. 

What  is  the  meaning  of  bound  to  the  United  States,  as  used  in 
the  act  of  Congress  of  1861  ?  Does  it  mean  that  these  goods, 
upon  the  5th  of  August,  1861,  were  on  their  way  to  the  United 
States,  and  in  the  most  direct  course  between  Bangkok  and  this 
country  ?  Mot  by  any  means.  It  means  simply  {his  :  that  these 
sugars  upon  that  day  were  intended  for  the  markets  of  the  United 
States,  no  matter  when  or  by  what  route  they  were  to  be  brought 
here.  And  all  the  plaintiffs  have  got  to  do  is  to  furnish  proof  of 
that  fact,  such  as  would  be  sufiScient  to  satisfy  a  jury  of  twelve 
men. 

Were  these  sugars,  then,  upon  the  5th  of  August,  1861,  in- 
tended for  the  markets  of  the  United  States  ? 

It  is  apparent  from  the  facts,  that  on  the  5ih  of  August,  1861, 
these  sugars  in  question,  on  board  the  Southern  Cross,  were  in- 
tended for  the  United  States  market.  That  this  intention  was 
liable  to  be  defeated  by  certain  contingencies  has  no  weight,  be- 
cause those  contingencies  did  not  take  place,  and  the  sugars  did 
arrive  here. 

Then  arises  the  further  question,  whether  the  fact  that  these 
sugars  were  imported  by  the  way  of  Falmouth,  not  the  most 
direct  course,  can  have  any  influence  ?  Ghrant  v.  Peasleej  2  Curt. 
250 ;  Millar  v.  Millar,  2  Curt.  266 ;  Orinnell  v.  Lawrence,  1  Blatch. 
846 ;  Wilbur  v.  Lawrence,  2  Blatch.  814. 

Again,  if  these  sugars  were  not  intended  for  the  United  States 
market,  on  the  5th  of  August,  when  was  such  intention  formed  ? 
For  the  sugars  are  here,  and  they  could  not  have  come  here, 
unless  brought  here  intentionally  by  the  importers.  Was  this 
intention  formed  at  Falmouth  ?  Then  these  sugars  were  im- 
ported from  England,  and  the  collector  should  have  ascertained 
their  value  in  the  principal  markets  of  that  country. 

That  he  did  not  do  this,  when  the  facts  were  fresh  in  his  mind, 
and  all  the  parties  to  the  transaction  before  him,  is  convincing 
proof  that  he  did  not  believe  at  that  time  the  theory  which  has 
since  been  devised  in  this  case. 
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The  facts  are  in  favor  of  the  plaintiff  upon  this  second  prop- 
osition, and  likewise  the  equities  of  the  case. 

The  fifth  section  of  the  act  of  Congress  of  August  5, 1861,  was 
not  repealed  upon  the  8d  of  May,  1862,  but  was  in  full  force  and 
effect. 

It  is  not  repealed  by  this  statute  bj  express  words.  Is  it  re- 
pealed by  implication  ? 

Repeals  of  statutes  by  implication  are  not  favored,  unless  there 
is  a  positive  repugnancy  between  the  two  acts. 

The  question  to  be  considered  then  is  this :  Is  there  so  clear  a 
repugnancy  between  the  act  of  Congress  of  December,  1861,  and 
the  5th  section  of  the  act  of  August,  1861,  that  the  earlier  stat- 
ute must  give  way  to  the  latter  ? 

There  is  no  repugnancy  whatever,  when  we  look  at  the  inten- 
tion of  Congress  and  the  spirit  of  their  legislation. 

In  1861,  Congress  made  a  radical  change  in  the  spirit  of  its 
legislation  as  to  the  collection  of  duties  on  imports.  Previous 
to  that  time  Congress  had  made  the  arrival  of  goods  the  date 
upon  which  new  duties  should  attach.  That  is,  if  a  new  duty 
act  happened  to  be  passed  upon  the  20th  of  March,  then  all  goods 
which  arrived  after  the  19th  of  March  were  subject  to  the  new 
duties. 

By  this  rule  goods  became  subject  to  new  rates  of  duties,  not 
when  the  importation  commenced,  nor  when  it  ended,  but  in  the 
midst  of  the  act. 

In  1861,  Congress  fixed  the  period  of  importation  to  be  from 
the  time  when  the  goods  were  put  on  shipboard  in  the  foreign 
country,  until  the  duties  were  paid  at  the  custom-house,  and  they 
also  established  the  rule  that  legislation  as  to  duties,  whether  in- 
creasing or  decreasing  them,  should  not  operate  upon  goods  in 
process  of  importation,  unless  it  was  so  declared  in  specific  words. 

The  first  act  of  Congress  which  inaugurates  this  poliey  is  that 
of  March  2, 1861. 

The  real  preamble  to  this  act  is  in  the  fifth  section,  which  is 
also  the  enacting  clause  for  that  tariff.  It  is  in  these  woipds : 
^^  There  shall  be  levied,  etc.,  on  goods,  wares,  and  merchandise, 
herein  enumerated  and  provided  for,  imported  from  foreign 
countries,  the  following  rates  and  duties." 
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Tlie  meaning  of  the  words  ^^  imported  from  foreign  countries  " 
is  given  in  the  thirty-third  section,  and  is  there  defined  to  mean 
goods  whose  importation  had  not  commenced  by  going  on  ship- 
board. 

By  saying  in  the  thirty-third  section  that  that  act  should  not 
apply  to  goods  on  shipboard  or  in  warehouse,  they  say  that  the 
words  of  the  enacting  clause  should  be  like  this :  upon  goods  as 
to  which  the  act  of  importation  has  not  commenced  by  going  on 
shipboard,  the  following  duties  shall  be  levied,  etc. 

The  same  language  is  used  in  the  act  of  August  5, 1861. 

That  this  was  the  intention  of  Congress  is  further  seen  by  the 
joint  resolution  of  January  11, 1862. 

The  act  of  December  24, 1861,  increased  the  duties  upon  tea, 
coffee,  and  sugar.  The  Treasury  Department  construed  it  to 
impose  the  new  duties  upon  goods  in  warehouse,  and  the  attention 
of  Congress  was  called  to  this  construction,  and  they  passed  the 
joint  resolution  referred  to,  expressly  negativing  the  idea  that 
they  intended  these  new  duties  to  apply  to  goods  in  process  of 
importation. 

By  examining  the  act  of  July  14, 1862,  we  shall  find  further 
and  stronger  proof  of  this  intention. 

In  the  twenty-first  section  they  expressly  repeal  a  portion  of  the 
fifth  section  of  the  act  of  August,  1861,  thus  showing  that  they 
did  not  consider  it  repealed. 

The  language  in  the  first  part  of  the  section  is  very  significant 
with  reference  to  the  matter  under  discussion.  It  is  in  these 
words :  ^^  Goods  which  shall  remain  in  the  public  stores  or  bonded 
warehouse  for  more  than  three  months  from  the  date  of  original 
importation,  if  withdrawn  for  consumption,  and  all  goods  on 
shipboard  on  the  first  day  of  August,  shall  be  subject  to  the  du- 
ties prescribed  by  this  act.''  By  the  first  section  the  act  is  to 
take  effect  on  the  1st  of  August.  Now  if  no  change  in  legisla- 
tion had  been  made  by  Congress  up  to  that  time,  why  specify  that 
goods  on  shipboard  on  the  1st  of  August  should  be  subject  to  the 
duties  imposed  by  that  act  ? 

This  would  follow  as  of  course  if  the  old  system  of  legislation 
was  in  force.    It  must  be  clear  to  every  mind  that  why  Congress 
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particularly  specified  goods  upon  shipboard  in  this  section  was 
because  they  thought  the  exigencies  of  the  government  needed 
these  duties,  and  they  could  not  be  collected  unless  mentioned. 

G.  S.  Billiard  and  W.  A.  Fidd^  for  defendant. 

The  date  of  the  arrival  of  merchandise  within  the  port  of  entry 
and  discharge  is  the  date  of  importation,  and  chapter  second  of 
the  act  of  Congress  of  1861, 12  Stat,  at  Large,  330,  took  effect  on 
December  24, 1861,  the  day  of  its  passage  ;  and  all  sugars  arriv- 
ing at  a  port  of  entry  and  discharge  within  the  United  States 
from  a  foreign  port,  on  and  after  December  24, 1861,  were  sub- 
ject to  tlie  duties  expressed  in  said  act,  which  are  the  duties 
actually  levied.  United  States  v.  Arnold  et  al  1  Gall.  348; 
S.  C.  9  Cran.  104  ;  United  States  v.  Vawelly  5  Cran.  368. 

The  only  provisions  of  law  relating  to  the  duties  on  sugars, 
intervening  between  the  acts  of  the  5th  of  August,  1861,  and  the 
24th  of  December,  1861,  are  contained  in  §  1,  c.  45,  Acts  of  1861, 
12  Stat,  at  Large,  292. 

Section  33,  c.  68,  Acts  of  1861, 12  Stat,  at  Large,  199,  is  in 
many  respects  similar  to  §  5,  c.  45,  Acts  of  1861,  12  Stat,  at 
Large,  and  the  two  are  exceptional  provisions  in  the  statutes 
relating  to  customs. 

The  phraseology  in  chapter  two.  Acts  of  1861,  to  wit,  "  that 
from  and  after  the  date  of  the  passage  of  this  act,  in  lieu  of  the 
duties  heretofore  imposed  by  law,  on  articles  hereinafter  men- 
tioned, there  shall  be  levied,  collected,  and  paid,  on  the  goods, 
wares,  and  merchandise  herein  enumerated  and  provided  for, 
imported  from  foreign  countries,  the  following  duties  and  rates, 
that  is  to  say,"  is  substantially  the  same  phraseology  used  in  all 
acts  relating  to  customs  duties,  passed  since  the  establishment  of 
the  government,  some  acts  going  into  effect  on  the  day  of  passage, 
and  others  on  a  day  named  in  the  act.  §  1,  Act  of  1789, 1  Stat, 
at  Large,  24 ;  §  1,  Act  of  1790, 1  Stat,  at  Large,  24  ;  §  1,  Act 
of  1791,  1  Stat,  at  Large,  199 ;  §  1,  Act  of  1792,  1  Stat,  at 
Large,  259 ;  §  1,  Act  of  1794,  1  Stat,  at  Large,  390 ;  Act  of 
1795, 1  Stat,  at  Large,  411 ;  §  1,  Act  of  1797, 1  Stat,  at  Laffee, 
503 ;  §  1,  Act  of  1800,  2  Stat,  at  Large,  84 ;  §  2,  Act  of  1804, 
2  Stat,  at  Large,  299 ;  Act  of  1812,  2  Stat,  at  Large,  768 ;  §  1, 
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Act  of  1816,  8  Stat,  at  Large,  810  ;  §  1,  Act  of  1824,  4  Stat,  at 
Large,  25  ;  §  1,  Act  of  1828,  4  Stat,  at  Large,  270 ;  §  2,  Act  of 
1882,  4  Stat,  at  Large,  588 ;  Act  of  1841^  5  Stat,  at  Large,  468 ; 
§§  et  seq.  Act  of  1842,  5  Stat,  at  Large,  549 ;  §§  et  seq.  Act  of 
1846,  9  Stat,  at  Large,  42 ;  §  1,  Act  of  1857, 11  Stat,  at  Large, 
192 ;  Act  of  1861, 12  Stat,  at  Large,  §§  5  -  25,  88  ;  Resolution 
No.  15,  §  2, 12  Stat,  at  Large,  252,  c.  45,  1861 ;  12  Stat,  at 
Large,  292,  §§  1,  5  (the  act  being  an  act  to  provide  increased 
revenue) ;  Act  of  1868, 12  Stat,  at  Large,  742 ;  §  1  ^  seq.  Act 
of  1864, 13  Stat,  at  Large,  202  ;  ^2et  seq.  Act  of  18Q5, 18  Stat, 
at  Large,  498 ;  Act  of  1866, 14  Stat,  at  Large,  8 ;  §  1,  Act  of 
1866, 14  Stat,  at  Large,  828 ;  Act  of  1867, 14  Stat,  at  Large,  559. 

It  thus  appears  that  the  time  of  arrival  of  goods  within  a  port 
of  entry  and  discharge  is  the  date  of  importation,  and  the  duties 
established  by  law  at  the  time  of  such  arrival  are  the  duties  im- 
posed on  such  goods ;  that  Congress  has  not  in  general  regarded 
the  time  of  exportation  in  levying  duties,  and  that  section  thirty- 
three  of  the  act  of  March  2, 1861,  and  section  five,  act  of  August 
5, 1861,  are  exceptional  in  reference  to  regarding  the  time  when 
goods  were  put  on  shipboard,  and  bound  to  the  United  States,  as 
the  time  at  which  duties  accrue  ;  that  in  reference  to  tea,  coffee, 
and  sugar  that  exceptional  policy  was  abandoned  by  the  act  of 
December  24, 1861 ;  c.  2,  act  of  1861 ;  and  in  reference  to  all 
goods  by  the  act  of  July  14, 1862,  c.  168 ;  1862,  §  21. 

Chapter  two,  1861,  is  entitled  ^'  An  act  to  increase  the  duties 
on  tea,  coffee,  and  sugar." 

Sections  thirty-three  and  thirty-five,  nbi  supra,  do  not  purport 
to  give  a  statutory  definition  of  the  word  "  imported  "  in  the  rev- 
enue sense ;  the  language  is  not  ^'  that  goods,  wares,  and  mer- 
chandise shall  be  held  to  be  imported  when  they  are  actually  on 
shipboard  and  bound  to  the  United  States."  These  sections  leave 
the  meafiing  of  the  phraseology — "there  shall  be  levied,  collected, 
and  paid  on  goods,  wares,  and  merchandise  imported  into  the 
United  States,  the  following  duties,  that  is  to  say  "  —  unaltered, 
and  that  meaning  was  established  and  well  known. 

These  sections  are  exceptions  in  terms  from  the  legal  operation 
of  such  a  phraseology.  Chapter  two,  1861,  ubi  9upra,  does  not  in 
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terms  impose  additional  duties,  but  duties  in  lieu  of  duties,  and 
contains  no  exceptions,  and  establishes  a  duty  of  two  and  a  half 
and  three  cents  on  all  brown  and  white  sugars  imported  on  and 
after  December  24, 1861. 

But  even  if  the  law  were  as  the  plaintifis  contend,  the  facts  do 
not  bring  this  case  within  the  language  of  the  said  section  five. 

The  goods  were  not  bound  to  the  United  States,  and  this  fact 
alone  is  decisive.  The  sugars  were  consigned  to  J.  Berenberg, 
Gossler,  &  Co.,  of  Hamburg,  and  not  to  persons  within  the  United 
States. 

Until  after  the  order  was  given  that  the  Southern  Cross  should 
proceed  to  Boston,  these  sugars  were  as  truly  bound  to  London, 
Hamburg,  or  Bremen,  as  to  Boston  or  New  York. 

These  facts  in  this  case  are  distinguished  from  Grant  v.  Peas- 
Ue,  2  Curt.  250  ;  Millar  v.  MUlar,  2  Curt.  256  ;  Warrm  v.  Peoa- 
Zee,  2  Curt.  231 ;  Chinndl  v.  Latprencej  1  Blatch.  846  ;  Oristpold 
V.  Maxwellj  3  Blatch.  145.  See  Sampson  et  al.  v.  Peastee^  20 
How.  571 ;  Irvine  et  al.  v.  BeSfidd^  23  How.  170. 
*  The  construction  that  a  vessel  must  be  actually  bound,  in  the 
sense  of  actually  proceeding  to  the  United  States,  gives  force  to 
all  the  words  of  the  clause  of  section  five,  and  seems  analogous 
to  the  construction  put  upon  other  clauses  of  the  statutes  relating 
to  customs. 

Clifford,  J.  Raw  sugar,  called  muscovado,  and  brown  sugar, 
not  advanced  beyond  the  raw  state,  under  the  act  of  the  2d  of 
March,  1861,  was  subject  to  a  duty  of  three  fourths  of  one  cent 
per  pound.  Refined  sugars  were  subject  to  two  cents  per  pound, 
whether  loaf,  lump,  crushed,  or  pulverized.  12  Stat,  at  Large, 
479.  All  goods,  wares,  and  merchandise,  under  the  act  of  the 
5th  of  August,  1861,  entitled  "  An  act  to  provide  increased  rev- 
enue from  imports,"  which  were  actually  on  shipboard  and  bound 
to  the  United  States,  were  subject  to  pay  only  such  duties  as 
were  provided  by  law  before,  and  at  the  time  of  the  passage  of 
that  act.  12  Stat,  at  Large,  293.  Rates  of  duty  on  sugars  were 
increased  by  the  act  of  the  24th  of  December,  1861 ;  and  the 
parties  agree  that  the  rates  of  duty  assessed  and  collected  in  this 
case,  are  those  expressed  in  that  act,  which  went  into  efiect  at  the 
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date  of  its  passage.  The  language  of  the  proyision  is,  that  from 
and  after  the  date  of  the  passage  of  this  act,  in  lieu  of  the  duties 
heretofore  imposed  bj  law,  on  articles  hereinafter  mentioned, 
there  shall  be  leyied,  collected,  and  paid  on  the  goods,  wares,  and 
merchandise  herein  enumerated  and  provided  for,  imported  from 
foreign  countries,  the  following  duties  and  rates  of  duty,  that  is 
to  say,  tea,  coffee,  and  sugars,  as  therein  classified  and  provided. 

Observe  that  these  ^^  duties  and  rates  of  duty  "  are  imposed  in 
lieu  of  the  duties  heretofore  imposed  \fy  law  on  the  articles 
therein  mentioned.  Direct  repeal  would  be  no  stronger,  as  it  is 
expressly  enacted  that  the  increased  duties  and  rates  of  duty 
shall  be  imposed  in  lieu  of  the  duties  heretofore  imposed  by  law. 
Terms  more  explicit  and  comprehensive  could  not  be  employed, 
and  the  provision  neither  contains  any  exception,  nor  admits  of 
any,  without  the  necessity  of  resorting  to  positive  legislation. 

Goods  actually  on  shipboard,  and  bound  to  the  United  States 
at  the  date  of  the  prior  act,  were  specially  exempted  from  its 
operation,  and  were  only  required  to  pay  such  duties  as  were 
previously  provided  by  law ;  but  the  act  of  the  24th  of  Decem- 
ber, 1861,  under  which  the  duties  in  this  case  were  assessed  and 
collected,  contains  no  such  exception,  and  there  is  nothing  in 
any  other  act  of  Congress  which  affords  any  support  to  the  theory 
of  the  plaintiffs. 

Reference  is  made  to  the  joint  resolution  of  the  11th  of  Janu- 
ary, 1862,  as  affording  support  to  that  theory,  but  it  is  clear  that 
it  cannot  be  construed  to  have  any  such  effect,  as  it  is  expressly 
limited  to  goods  warehoused  at  the  date  of  the  passage  of  the 
act,  entitled  an  act  to  increase  the  duties  on  tea,  coffee,  and  sugar. 
Viewed  as  a  provision  for  one  class  of  goods  only,  and  that  a  dif- 
ferent one  from  the  importation  in  this  case,  the  argument  from 
it  is  rather  against  the  theory  of  the  plaintiffs  than  in  their  favor. 
Mcpressio  uniui  est  exelwno  altering. 

Suppose  it  were  otherwise,  however,  and  that  it  can  be  admit- 
ted that  the  provision  in  the  prior  law,  exempting  goods  actually 
on  shipboard,  and  boimd  to  the  United  States  at  the  date  of  the 
new  enactment,  was  in  full  force,  still  we  are  of  the  opinion  that 
the  plainti£b  ought  not  to  prevail,  because  it  is  clear,  we  think, 
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that  the  goods  constituting  the  importation  in  this  case  were  not, 
on  the  5th  of  August,  1861,  bound  to  the  United  States. 

Plaintiffs  concede  that  they  cannot  prevail,  unless  the  agreed 
statement  shows  that  the  goods  were  actually  on  shipboard  at 
that  date,  and  bound  to  the  United  States. 

Having  come  to  the  conclusion  that  the  goods  were  not  at  that 
date  bound  to  the  United  States,  it  is  not  necessary  to  decide 
whether,  on  the  facts  agreed,  they  were,  or  were  not,  actually  on 
shipboard,  and  we  express  no  opinion  on  that  point. 

Undoubtedly  the  case  shows  that  the  person  who  purchased 
the  goods  expressed  an  intention  to  make  the  purchase,  and  ship 
the  goods  to  the  United  States ;  but  the  record  contains  the  most 
plenary  evidence  that  he  changed  his  mind,  and  that  the  goods 
were  actually  purchased,  shipped,  and  forwarded  to  Falmouth, 
without  any  definite  intention  to  import  them  here,  and  with  the 
right  expressly  reserved  to  discharge  at  London,  Hamburg,  or 
Bremen.  They  were  invoiced  in  the  name  of  a  foreign  house, 
and  consigned  to  Berenberg,  Gossler,  &  Co.,  of  Hamburg.  Bills 
of  lading  were  signed  by  the  master,  wholly  inconsistent  with 
the  theory  of  the  plaintiffs,  and  the  vessel  actually  cleared  for 
Falmouth,  and  for  orders.  The  shippers  were  bound  by  the 
charter-party  to  make  their  election  before  the  ship  sailed,  and 
they  made  it  as  required,  and  gave  notice  in  writing. 

Other  questions  were  discussed  at  the  bar,  but  in  the  view  of 
the  case  we  have  taken  it  is  not  necessary  to  examine  them,  as 
the  points  actually  decided  dispose  of  the  controversy. 

The  duties  were  correctly  computed  and  properly  collected, 
and  according  to  the  agreement  of  the  parties,  there  must  be 
judgment  for  the  defendant,  with  costs. 


SEFTEMBEB  TERM,  1867.  81 

Nichols  tf.  Inhabitants  of  Bmniwick. 


MAINE  DISTRICT. 


SEPTEMBER  TERM,  1867. 


Arthur  B.  Nichols  t;.  The  Inhabitants  of  Brunswick. 

The  sarfaoe  of  a  traTOIIed  street  or  highway,  abont  two  rods  wide,  in  a  Tillage,  was  in  all 
respects  in  good  oonditioa,  and  bed  been  repairsd  from  time  to  time  by  the  town  author- 
ities. At  a  certain  point  by  the  side  of  tbe  road  was  acellar,  about  four  feet  deep,  the  line 
of  the  wall  of  which  extended  within  the  line  of  the  street.  No  building  had  existed 
over  the  cellar  for  a  period  of  abont  eight  years,  nor  had  the  town,  for  abont  that  period 
of  time,  erected  or  maintained  any  guard  or  railing  against  the  excavation.  ITeU,  that 
this  was  not,  under  the  statute  of  Maine,  such  a  condition  of  npair  as  to  be  safe  and 
conTeoient  for  trarellers  with  teams,  horses,  and  carriages. 

An  accident  occurred  at  this  point  under  the  following  ciroumstancee:  A  person  driving 
one  horse  in  a  chaise  stopped  near  the  cellar,  and  turned  tbe  animal  to  one  side,  in  order 
to  admit  some  one  into  the  carriage.  The  driver  then  attempted  to  tnm  the  horse  suffi- 
cientiy  to  bring  him  into  the  road,  but  the  horse  came  bacic  too  far,  and  began  to  back; 
he  then  slapped  the  animal  with  the  roins  to  start  him  forward,  and  the  horse  stopped, 
but  the  rear  wheels  were  then  passing  over  the  cellar-wall,  and  the  plaintiff,  in  attempt- 
ing to  jump  out  was  caught  by  the  fender,  and  together  with  horse  and  vehicle  fell 
into  the  cellar.  Held,  that  these  facts  wera  not  sufficient  to  establish  the  defence  of  want 
of  the  exeroise  of  ordinary  cara  on  the  part  of  the  person  injured. 

Under  these  oiroumstances,  plaintiff  was  entitied  to  recover  damages  against  the  town  for 
the  injuries  received  in  consequence  of  a  defective  highway.  As  to  the  amount,  the 
plaintiff  is  to  recover  a  just  compensation  for  his  iignriee,  which  are  to  be  estimated  by 
an  examination  of  all  the  fhcts  of  the  accident,  and  of  the  plaintiff^s  condition  in  conse- 
quence thereof. 

Here  opinions  of  physicians  that  ill- health,  subsequent  to  the  iijury,  was  occasioned  by  it, 
must  be  received  with  caution,  and  weighed  in  view  of  all  the  circumstances  suirouniing 
the  case. 

Trespass  on  the  case,  to  recover  damages  on  account  of  an 
injury  received  as  alleged,  through  a  defect  in  a  highway, 
which  the  corporation  defendants  were  bound  by  law  to  keep 
in  repair. 

The  injury  was  received  on  Pearl  Street,  nearly  opposite  the 
dwelling-house  of  one  Edward  White,  who  lived  on  the  northerly 
side  of  the  street. 
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The  alleged  defect  consisted  of  a  cellar  nearly  opposite  Whitens 
dwelling-house. 

There  was  no  fence  or  railing  against  the  cellar* 

White  had  lived  in  his  house  nearly  thirty  years,  and  when  he 
first  took  up  his  abode  at  that  place  there  was  a  currier's  shop 
over  the  cellar,  but  the  shop  was  burned  some  ten  or  twelve  years 
before  the  accident. 

Before  the  shop  was  burned  the  highway  or  street  was  fenced 
on  both  sides. 

White's  and  the  adjoining  lot  were  fenced  when  he  went  there, 
and  there  was  a  continuous  line  of  fence  for  a  considerable  dis- 
tance  on  that  side. 

The  proofs  showed  that  the  front  of  the  shop  on  the  other  side 
of  the  street,  was  on  the  line  of  the  street,  and  that  there  was  a 
fence  on  each  side  of  the  street  on  the  same  line. 

It  was  conceded  that  the  shop  was  not  rebuilt ;  and  the  evi- 
dence showed  that  the  back  of  the  cellar-wall,  on  the  line  of  the 
street,  extended  within  the  line  of  the  street  on  that  side ;  that 
the  top  of  the  wall  was  nearly  or  quite  level  with  the  street,  and 
that  it  was  without  fence  or  railing. 

Repairs  had  been  made  on  the  street,  and  the  travelled  way 
was  slightly  turnpiked,  causing  a  depression  on  each  side  of  the 
travelled  part,  of  seven  inches  at  the  greatest  depth,  and  having 
a  space  of  three  feet  in  width  on  the  outer  sides  of  the  gutters, 
for  sidewalks. 

Except  the  absence  of  a  fence  or  railing  against  the  cellar,  the 
street  was  in  good  repair,  and  was  safe  and  convenient  as  a  street 
of  that  width. 

The  cellar  was  four  feet  deep,  and  there  were  large  rocks  in  it, 
besides  those  in  the  walls. 

« 

When  the  shop  was  burned,  or  shortly  after,  a  fence  was  erected 
on  the  line  of  the  street,  against  the  excavation,  but  it  was  soon 
blown  down,  and  had  never  been  rebuilt  at  the  time  of  the  acci- 
dent. 
The  following  is  a  summary  of  the  plaintiff's  testimony :  — 
Late  in  the  afternoon  of  July  17, 1861,  he  went  to  a  stable  in 
Federal  Street,  into  which  Pearl  Street  runs,  and  hired  a  horse 
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and  chaise  and  drove  to  bis  own  house,  where  his  wife  got  into 
the  carriage. 

Thej  drove  around  the  village  for  about  two  hours,  at  the  ex- 
piration of  which  he  returned  to  his  house,  left  his  wife,  and 
started  to  return  the  horse  and  vehicle  to  the  stable. 

After  returning  to  his  house,  and  attempting  to  turn  the  car- 
riage, after  his  wife  had  got  out,  he  found  that  the  street  was  not 
wide  enough  for  the  purpose,  and  to  obviate  the  difficulty,  he  first 
turned  the  horse  to  the  left,  then  ^'  backed  "  a  little  way,  and 
then  pulled  die  right-hand  rein,  and  guided  the  animal  around 
to  that  side. 

Having  done  so,  he  started  to  go  to  the  stable,  and  had  pro- 
ceeded a  few  rods,  —  opposite  White's  house,  —  when  he  saw  one 
Henry  F.  Gordon,  on  the  north  side  of  the  street,  travelling  the 
same  way. 

Thereupon  he  stopped,  turned  the  horse  to  the  right,  and  in- 
vited Gordon  to  ride  with  him.  Gordon  went  around  to  the  left 
side  of  the  carriage  and  got  in. 

After  this  the  plaintiff  drew  the  other  rein,  to  bring  the  horse 
back  into  the  road ;  and'  the  witness  said  ^^  the  horse  came  back 
too  far,  and  commenced  to  back." 

Perceiving  this,  he  slapped  the  horse  with  the  reins,  to  start 
him  forward  and  stop  him  from  backing. 

Gordon  jumped  out  at  the  same  time,  and  the  horse  stopped, 
but  the  rear  wheels  of  the  carriage  were  then  passing  over  the 
cellar-wall. 

The  plaintiff  also  attempted  to  jump  out,  but  fell  over  the 
fender  into  the  cellar,  and  was  instantly  followed  by  the  carriage 
and  horse. 

There  was  some  testimony  concerning  the  character  and  habits 
of  the  horse,  iind  a  description  of  the  condition  of  the  plaintiff 
consequent  upon  the  injury,  but  sufficient  allusion  to  these  points 
is  to  be  found  in  the  opinion. 

Straut  and  Q-age^  for  plaintiff. 

John  Hand  and  George  E.  B.  Jackson^  for  defendants. 

CuPFOBD,  J.  Towns  in  this  State  are  required  to  keep  their 
highways,  town  ways,  and  streets  in  such  repair  that  they  shall  be 
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Bafe  and  convenient  for  travellers  with  horses,  teams,  and  car- 
riages. Bev.  Stat.  224.  Persons  who  receive  any  bodilj  injury, 
or  suffer  any  damage  in  their  property,  through  any  defect,  or 
want  of  repair,  or  sufficient  railing  in  any  highway,  town  way, 
causeway,  or  bridge,  may  recover  for  the  same  of  the  county, 
town,  or  person  bound  to  keep  the  way  in  repair,  provided  that  it 
appear  that  the  county,  town,  or  person,  as  the  case  may  be,  bad 
reasonable  notice  of  the  defect,  or  want  of  repair,  and  that  the 
plaintiff  at  the  time  he  received  the  injury  was  in  the  exercise  of 
ordinary  care.  Rev.  Stat.  227.  Repeated  decisions  in  this  State 
show  that  the  right  to  recover  in  such  cases  depends  upon  the 
following  conditions,  and  that  they  must  all  concur,  before  it  can 
be  held  that  the  defendants  are  liable :  — 

1.  That  the  highway  was  one  that  the  inhabitants  of  the  town 
were  bound  to  keep  in  repair. 

2.  That  it  was  defective,  and  out  of  repair  at  the  time  of  the 
accident. 

8.  That  the  plaintiff  was  injured  as  alleged  in  his  declaration. 

4.  Tliat  the  town  had  reasonable  notice  of  the  defect. 

5.  That  the  plaintiff  was  in  the  exercise  of  ordinary  care, 
when  he  received  the  injury. 

6.  That  the  injury  was  occasioned  solely  through  the  defect 
in  the  highway,  and  not  from  any  negligence  or  want  of  ordinary 
care  on  the  part  of  the  injured  party. 

The  existence  of  the  highway  is  not  controverted,  and  it  is 
conceded  that  the  town  was  bound  to  keep  it  in  repair.  Satisfao- 
tory  proof  of  user  as  such,  even  for  a  period  of  more  than  twenty 
years  was  introduced  by  the  plaintiff;  and  he  also  proved  tliat 
the  proper  authorities  of  the  town  had  made  repairs  on  it  within 
six  years  before  the  injury,  which  of  itself  estops  the  town  to 
deny  the  location.  Bev.  Stat.  228.  Defendants  deny  that  the 
highway  was  defective,  and  that  denial  presents  the  first  issue  of 
fact  between  the  parties.  Uncontradicted  evidence  showed  that 
the  highway  was  only  two  rods  wide,  but  that  it  was  level,  and  in 
good  repair  in  all  respects,  except  that  it  had  no  fence  or  railing 
at  the  place  where  the  plaintiff  was  injured. 

Unguarded  as  the  street  was  at  that  place  by  any  fence  or 
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railingy  I  am  of  the  opinion  that  the  excavation  rendered  the 
street  unsafe,  inconyenient,  and  dangerous  to  travellers.  Evi- 
dence of  the  injury  to  some  extent  is  full  and  satisfactory,  and 
the  fact  is  not  controverted  by  the  defendants.  Notice  of  the 
defect  in  the  street,  if  the  excavation  is  found  to  be  one,  is  also 
Tery  properly  conceded  by  the  defendants,  as  the  evidence  is  full 
to  the  point,  and  all  one  way.  Means  of  knowledge  upon  the 
subject  were  open  to  all  the  inhabitants,  as  the  defect  had  exist- 
ed for  more  than  ten  years,  and  the  witness  who  lived  on  the 
opposite  side  of  the  street  testified  that,  several  years  before 
the  plaintiff  was  injured,  he  notified  one  of  the  selectmen  that 
this  was  a  dangerous  place  in  turning,  and  that  it  ought  to  be 
fenced. 

Suppose  these  four  issues  to  be  found  for  the  plaintiff,  still, 
the  defendants  deny  that  he  is  entitled  to  recover,  because  they 
insist  that  he  was  not  in  the  exercise  of  ordinary  care  at  the  time 
of  the  accident,  and  that  the  injury  he  received  was  not  occa- 
sioned solely  through  the  defect  or  want  of  repair  in  the  high- 
way. These  two  defences  may  be  considered  together,  as  the 
eircumstances  relied  on  in  their  support  are  either  substantially 
the  same  or  blended  with  each  other  so  that  they  cannot  well  be 
separated.  Pearl  Street  runs  into  Federal  Street,  and  extends  in 
an  easterly  direction  a  considerable  distance  beyond  the  dwelling- 
house  occupied  by  the  plaintiff. 

[After  a  review  of  the  details  of  the  accident,  the  court  say :] 
Such  is  the  substance  of  the  circumstances  attending  the  ac- 
cident, as  proved  by  the  plaintiff  and  the  person  who  was  with 
bim  when  it  occurred,  and  it  is  difficult  to  see  how  any  one  who 
reads  can  impute  to  the  plaintiff  any  want  of  ordinary  care  in 
driving,  or  in  his  efforts  to  avoid  the  peril.  The  accident  oc- 
curred towards  eight  o'clock  in  the  evening,  but  it  was  not  dark, 
and  there  is  nothing  in  the  circumstances  attending  it  to  author* 
ize  the  conclusion  that  the  plaintiff  was  guilty  of  any  degree  of 
negligence.  On  the  contrary,  they  warrant  the  conclusion  that 
the  plaintiff,  if  he  had  a  suitable  horse  and  carriage,  was  at  the 
time  in  the  exercise  of  ordinary  care,  as  required  by  law,  to  en- 
title him  to  recover  damages  of  the  defendants  for  the  injuries 
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he  received.  No  objection  is  made  to  the  suflSciency  of  the  car- 
riage, but  it  is  insisted  that  the  horse  was  unsuitable,  and  that 
the  injury  was  not  occasioned  solely  through  the  defect  or  want 
of  repair  in  the  highway.  Many  witnesses  were  examined  on 
this  point,  and  there  is  considerable  conflict  in  the  testimony. 
Where  an  issue  in  the  case  depends  upon  conflicting  testimony, 
parties  must  be  satisfied  with  the  statement  of  the  conclusions  of 
the  court,  as  it  would  extend  an  opinion  to  an  unreasonable  length 
to  relate  the  details  of  the  testimony  as  given  by  the  several 
witnesses. 

Defendants'  witnesses  testify  that  the  horse  was  accustomed  to 
back,  and  that  he  was  a  vicious  horse.  On  the  other  hand,  the 
plaintiiTs  testify  that  the  horse  was  kind,  safe,  good  driving,  and 
without  any  such  vice  as  is  ascribed  to  him  by  the  defendants. 
Nothing  appears  in  the  circumstances  attending  the  accident  to 
afford  any  support  to  the  views  of  the  defendants,  except  that  the 
horse  backed,  as  he  had  j\ist  been  made  to  do,  in  front  of  the 
house  of  the  plaintiff,  in  order  to  enable  the  plaintiff  to  turn  the 
carriage  in  that  narrow  street.  When  the  rein  was  drawn  by  the 
plaintiff,  to  bring  the  horse  straight  in  the  road,  he  came  round 
too  far,  and  backed,  but  when  slapped  with  the  reins  he  stopped ; 
and  it  seems  highly  probable  that  the  accident  would  not  have 
happened  if  there  had  been  a  fence  or  railing  around  the  excava- 
tion. Most  of  the  defendants'  testimony  as  to  the  character  of 
the  horse  refers  to  his  conduct  when  under  harsh  training  by  an 
owner  as  a  means  of  augmenting  his  market  value.  During  the 
period  of  those  appliances  he  was  known  to  back,  as  proved  by 
that  owner  and  other  witnesses  who  saw  him  driving  the  horse. 
But  many  witnesses  called  by  the  plaintiff,  who  had  owned  or 
known  and  driven  the  horse,  both  before  and  after  the  period 
when  he  was  in  the  possession  of  that  owner,  testify  that  the 
horse  was  kind,  safe,  gentle,  and  good  driving,  and  that  he  had 
no  such  vice  as  that  charged  by  the  defendants.  Considered 
altogether,  the  weight  of  the  evidence  is  greatly  on  the  side  of  the 
plaintiff,  and  it  shows  to  the  satisfaction  of  the  court  that  the 
injury  was  occasioned  solely  through  the  defect  or  want  of  repair 
in  the  highway.    Plaintiff  therefore  is  entitled  to  recover  for  the 
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injary  he  received ;  and  the  only  remaining  question  is,  as  to  the 
amount  of  the  damages. 

The  statement  of  the  plaintiff  is,  that  his  side  struck  the  rocks 
when  he  fell  into  the  cellar,  and  that  the  horse,  as  he  fell  into  the 
cellar,  struck  him  on  his  back  and  jammed  him  on  to  the  rocks ; 
bat  he  got  out  of  the  cellar,  and  was  able,  with  the  assistance  of 
his  wife  and  one  other  person,  to  walk  to  his  own  house.  He 
complained  of  injury  in  his  back,  right  knee,  and  second  finger  of 
his  right  hand ;  suffered  a  good  deal  of  pain ;  sent  for  a  physician, 
who  ordered  that  his  back  should  be  rubbed  with  wormwood  and 
spirits ;  put  a  plaster  on  his  right  side,  and  something  on  his  knee, 
which  healed  up  in  about  a  week ;  confined  to  his  house  eight 
or  ten  days,  and  used  crutches  for  some  two  months ;  not  able  to 
work  after  he  got  out ;  pain  in  right  side,  and  kneepan  troubled 
him  ever  since,  and  always  worse  when  he  gets  cold.  He  states 
that  he  has  not  been  able  to  do  half  a  man's  work  since  the  injury. 
His  wife  was  also  examined  and  confirmed  his  statements  as  to 
his  visible  injuries,  suffering,  and  inability  to  labor.  Two  physi- 
cians were  also  examined,  who  expressed  strong  doubts  whether 
tlie  plaintiff  would  ever  regain  his  vigor  which  he  had  before  the 
injury. 

The  rule  of  law  is  plain. that  the  plaintiff  is  entitled  to  a  just 
compensation  for  his  injuries,  but  the  estimation  of  the  amount 
is  a  matter  attended  with  great  difficulty.  Injuries  apparently 
slight  may  prove  to  be  serious,  and  those  supposed  to  be  serious 
may  prove  slight  under  skilful  treatment.  Subsequent  ill-health 
and  debility  may  result  from  such  an  injury,  or  they  may  result 
from  other  causes  wholly  distinct.  Mere  opinions  of  physicians, 
that  such  complaints  are  consistent  with  the  theory  that  the  diffi- 
culty results  from  the  injury,  or  is  the  effect  of  it,  must  be  re- 
ceived with  caution,  and  weighed  in  view  of  all  the  uncertainties 
which  surround  the  case. 

Impressed  with  these  views,  and  anxious  to  administer  jus- 
tice between  the  parties,  the  court  has  attentively  examined 
the  whole  testimony  given  to  the  jury,  and  the  additional  testi- 
mony introduced  to  the  court.  Considering  the  whole  case,  in 
all  the   circumstances,  the  court  is  of  the  opinion  that  the 
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plaintiff  do  recover  of  the  defendants  the  sum  of  $900  and  costs 
of  suit. 

The  direction  of  the  court  is,  that  judgment  be  entered  for  the* 
plaintiff,  for  $900  and  costs. 


Arthur  B.  Nichols  v.  Inhabitants  of  Brunswick. 

Both  before  and  since  the  passage  of  the  act  of  fhe  6th  of  February,  186t,  eosts  have  been 
allowed  in  this  court  to  the  prevailing  party  for  travel  and  attendance. 

Where  a  party  is  called  and  examined  as  a  witness  in  his  own  behalf  he  is  not  entitled  to 
travel  and  attendance  as  a  witness. 

The  facts  are  sufficiently  apparent  in  the  opinion. 

Strovt  and  Q-agey  for  plaintiff. 

John  Rand  and  George  E.  B.  Jaeksany  for  defendants. 

Clifford,  J.  Judgment  was  ordered  in  favor  of  the  plaintiff 
at  a  previous  day  in  the  ternii  for  $900  and  costs  of  suit.  Since 
that  time  the  costs  have  been  taxed,  and  the  taxation  presented  to 
the  clerk  for  approval.  Plaintiff,  being  the  prevailing  party, 
claimed  that  he  was  entitled  to  tax  travel  and  attendance,  accord- 
ing to  the  uniform  practice  of  the  court.  Defendants  object  to 
those  items  in  the  taxation,  and,  after  hearing  the  parties,  the 
clerk  disallowed  the  same,  and  the  plaintiff  appealed  to  the  court. 

Federal  courts  were  organized  by  the  act  of  Congress  passed 
on  the  24th  of  September,  1789,  commonly  described  as  the  Ju- 
diciary Act    1  Stat,  at  Large,  78. 

Costs  are  recognized  as  following  the  judgments  or  decrees  in 
several  sections  of  that  act.  Where  the  minimum  or  maximum 
sum  of  jurisdiction  is  prescribed,  it  is  in  every  case  declared  that  the 
sum  specified  is  exclusive  of  costs.    1  Stat,  at  Large,  77,  78,  79. 

So  where  a  plaintiff  in  an  action  originally  brought  in  the  Guv 
cuit  Court,  or  a  petitioner  in  equity,  recovers  less  than  the  sum  of 
$500,  the  provision  is,  that  he  shall  not  be  allowed  costs,  but 
may  be  adjudged  to  pay  costs  at  the  discretion  of  the  court.  1 
Stat,  at  Large,  83. 
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Other  sections  also  of  the  same  act  recognize  the  right  of  pre- 
vailing parties  to  costs ;  but  the  act  contained  no  fee  bill,  and 
none  was  passed  by  Congress  until  the  act  of  the  8th  of  Maj, 
1792,  entitled  an  act  for  regulating  processes  in  the  United  States 
courts,  except  the  Process  Act  of  the  29th  of  September,  1789, 
which  adopts  the  rates  of  fees  that  prevailed  in  the  Supreme 
Court  of  the  State.    1  Stat  at  Large,  98-  275. 

But  the  Judiciary  Act  authorizes  the  Federal  courts  to  make 
and  establish  all  necessary  rules  for  the  orderly  conducting  busi- 
ness in  the  said  courts,  provided  that  such  orders  are  not  repug- 
nant to  the  laws  of  the  United  States.    1  Stat,  at  Large,  83. 

Pursuant  to  that  authority,  or  under  the  Process  Act,  the  Cir- 
cuit Court  of  the  United  States  for  this  district  adopted  the 
fee  bill  of  the  Commonwealth.  Maine  at  that  period  was  a  part 
of  Massachusetts,  and,  although  erected  into  a  separate  district, 
was  a  part  of  the  same  circuit,  and  was  governed  by  the  same 
rules  of  practice. 

Parties  in  the  courts  of  the  Commonwealth,  at  the  date  of  the 
Judiciary  Act,  were  entitled  to  one  shilling  and  sixpence  for  each 
day's  attendance,  and  the  provision  was  that  ten  miles'  travel, 
should  be  accounted  as  one  day.     Act  March  1, 1787. 

Prevailing  parties  were  accordingly  allowed  one  shilling  and 
sixpence  for  each  day's  attendance  in  the  Circuit  Court  or  in  the 
District  Court  of  Massachusetts,  and  the  same  amount  for  ten 
miles'  travel.  Tliomas  Jenkins  v.  Theodore  Sedgwick^  Mass.  Dist. 
Nov.  T.  1790  ;  Matthew  ByUe  v.  haae  HUl,  Mass.  Dist.  May  T. 
1791. 

Congress,  on  the  2d  of  April,  1792,  enacted  that  the  money  of 
account  of  the  United  States  should  be  expressed  in  dollars  and 
cents,  and  that  all  accounts  in  the  public  offices,  and  all  proceed- 
ings in  the  courts  of  the  United  States,  should  be  kept  and 
had  in  conformity  to  that  regulation.  1  Stat,  at  Large,  250, 
§  20. 

Taxation  of  costs  was  still  made  in  pounds,  shillings,  and  pence, 
under  the  law  of  the  State,  but  the  several  amounts  were  brought 
into  Federal  money  in  making  up  the  judgment  in  the  Circuit 
Court.    Proceedings  were  continued  in  that  form  until  the  law 
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of  the  State  was  changed,  except  so  far  as  the  taxation  of  costs 
was  regulated  by  the  fee  bill  in  the  act  of  Congress  to  which  refer- 
ence has  been  made. 

On  the  13th  of  February,  1796,  the  Legislature  of  the  State 
passed  a  law  allowing  parties  entitled  to  costs  thirty-three  cents 
for  each  day's  attendance  and  travel, — ten  miles  to  be  accounted 
one  day.    1  Mass.  Laws,  476,  481. 

That  provision  was  re-enacted  in  1804,  and  made  permanent. 
2  Mass.  Laws,  lOO. 

Immediate  change  was  made  in  the  practice  in  the  Circuit 
Court  in  the  taxation  of  costs,  in  conformity  to  that  provision, 
and  the  rate  adopted  at  that  time  has  been  followed  to  the  present 
time,  without  any  variation.  Arthur  Bobbins  v.  William  Witmore, 
Mass.  Dist  Oct.  T.  1796: 

Fees  of  marshals,  clerks,  district  attorneys,  jailers,  and  witnesses 
were  regulated  by  the  act  of  the  8th  of  May,  1792,  but  inasmuch  as 
the  provision  was  silent  as  to  the  travel  and  attendance  of  parties, 
the  taxation  was  continued  as  before,  and  the  practice  received 
the  sanction  of  the  Federal  judges  of  that  day. 

Acts  of  Congress  upon  the  subject  of  fees  have  several  times 
been  passed,  but  as  none  of  the  provisions  referred  to  the  travel 
and  attendance  of  parties,  it  has  never  been  doubted  that  those 
items  were  properly  the  subject  of  taxation  in  favor  of  the  party 
entitled  to  judgment. 

The  compensation  allowed  by  law  in  the  Federal  courts  to  at- 
torneys, solicitors,  proctors,  district  attorneys,  clerks,  marshals, 
witnesses,  jurors,  commissioners,  and  printers  is  prescribed  by 
the  act  of  the  26th  of  February,  1858,  and  the  provision  of  the 
first  section  of  the  act  is,  that  the  prescribed  compensation  shall 
be  in  lieu  of  the  compensation  previously  allowed  by  law,  and 
that  no  other  compensation  shall  be  taxed  and  allowed.  Un- 
doubtedly that  provision  is  in  full  force,  but  it  makes  no  refer- 
ence whatever  to  the  taxation  of  costs  to  the  prevailing  party. 
Although  it  is  more  comprehensive  and  enters  more  into  detail 
than  the  prior  regulations  upon  the  subject,  still  it  is  clear  that  it 
does  not  embrace  the  parties  to  the  suit. 

Since  the  passage  of  that  act  as  well  as  before,  costs  have  been 
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allowed  to  the  prevailing  party  for  travel  and  attendance,  and  in 
cases  where  terms  are  imposed  by  the  court  as  a  condition  to  an 
order  granting  a  continuance.  Such  allowances  rest  upon  the 
original  regulations  of  the  Circuit  Court,  sanctioned  by  the  uni- 
form practice  of  the  court,  and  not  forbidden  by  any  act  of  Con- 
gress. 

Where  a  party  is  called  and  examined  as  a  witness  in  his  own 
behalf,  he  is  not  entitled  to  travel  and  attendance  as  a  witness. 
He  may  be  sworn  or  not  in  his  own  favor,  at  his  election,  but  he 
cannot  claim  any  compensation  for  doing  what  he  may  omit,  if 
he  sees  fit.  In  other  words,  the  law  gives  him  the  privilege  to 
introduce  his  own  testimony  if  he  sees  fit,  but  cannot  require  the 
opposite  party  to  pay  him  for  exercising  the  privilege  which  tlie 
law  confers. 

Correct  the  taxation  in  accordance  with  this  opinion. 


Henbt  L.  Fbarino  v.  Henry  C.  Cheeseman. 

Where  in  a  oharter-partj  no  itipniatlon  if  made  as  to  the  day  the  yessel  should  sail,  or  the 
time  ihe  was  to  be  allowed  for  the  trip,  the  rnle  of  oonstmction  is,  that  she  is  to  sail  within 
a  reasonable  time,  and  to  proceed  with  reasonable  despatch,  and  without  unnecessarf 
deviation,  to  the  plaoe  of  loading,  unless  delayed  by  the  public  enemy  or  perils  of  the 


Such  an  implied  oorenant  in  a  charter-party  is  not  a  condition  precedent,  which,  if  broken, 
win  justify  the  chartersr  in  disregarding  his  covenants,  unless  the  delay  is  so  great  that 
it  deprives  the  charterer  of  the  whole  benefit  of  the  contract  or  firnstratee  his  object  in 
chartering  the  vessel. 

A  stipulation  in  a  charter-party  that  the  charter  should  commence  when  the  vessel  was 
ready  to  load,  does  not  mean  that  the  charter-party  does  not  attach  until  the  vessel  ar- 
rived at  the  place  of  loading.  Performance  of  the  implied  contract,  that  the  vessel  was 
to  sail  to  the  plaoe  of  loading  within  a  reasonable  time,  was  as  requisite  as  that  notice  of 
the  readiness  of  the  vessel  to  recdve  cargo  should  be  given  on  arrival  at  the  place  of 
hMuHng. 

A  charter-party  was  executed  April  27, 1866,  while  a  vessel  was  laying  in  the  harbor  of 
Boston,  by  which  she  was  to  load  at  Farmingdale,  Maine.  No  stipulation  was  made  con- 
eening  the  time  at  which  she  was  to  sail  for  the  plaoe  of  loading.  She  arrived  at  Farm- 
ingdale, May  20.  When  the  master  gave  the  required  notice  of  the  readiness  of  the 
vessel  to  receive  caign,  the  charterer  refused  to  load  her.  Thereupon  the  following  cor- 
re«pondenoe  took  place.  From  the  charterer:  *'  Will  load  the  vessel  at  going  ntes;  no 
other  terms,  damagea  or  not**    To  which  the  owners  replied  that  the  charterer  must 
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"  either  lotd  her  per  chuter-pirty  or  pay  damages."  To  tfali  the  fdllowiiig  reply  was 
receiTed:  ^  Will  load  vessel  for  the  voyage  at  eight  dollars,  meMarement  or  weight,  differ- 
ence between  old  and  new,  charter  open,  to  be  settled  by  the  oonrtn  or  by  arbitration,  with- 
out prqndicing  the  rights  of  either  party."  The  final  reply  was :  **  We  accept  your  propo- 
sition; load  vessel  as  per  despatch  of  this  date."  Thereupon  the  defendants  loaded  the 
Tsssel,  and  the  oaigo  was  duly  transported  and  delivered.  Hddf  that  no  new  charter^ 
party  was  made  by  the  above  correspondenoe,  and  that  the  respondent  was  liab'e 
unless  he  oonld  show  that  the  master,  in  fidling  to  report  the  vessel  within  a  reasonable 
time,  had  violated  some  condition  precedent,  or  that  the  delay  was  so  great  as  to  firna- 
trate  the  voyage. 
A  vessel  was  chartered  Aprfl  97, 1866,  at  Boston,  to  go  to  Farmiogdale,  Maine,  fbr  a  cargo 
of  ice,  to  be  traopported  to  Mobile,  Alabama.  From  stress  of  weather,  she  did  not  arrive 
at  Farmingdale  until  May  20,  when  she  reported  as  ready  to  receive  cargo.  The  char- 
terers had  then  hhed  and  loaded  another  vessel,  with  the  cargo  destined  for  the  first 
chartered  vessel,  on  the  arrival  of  which,  however,  they  changed  the  destination  of  the 
vestel  last  hired  and  sent  her  in  ftilfllment  of  another  contract,  and  the  vessel  first  named 
actually  performed  the  contract  for  which  she  was  chartered,  and  the  cargo  was  received 
without  complaint.  Beldf  that  the  fkcts  showed  that  the  voyage  was  not  frustrated  by 
the  delay  to  notify,  that  the  vessel  was  ready  to  receive  cargo,  and  that  the  owners  were 
entitled  to  recover  under  the  charter. 

Admibaltt  appeal.  Libel  to  recover  a  balance  of  the  stipu- 
lated price  under  a  charter-party. 

The  libellant  was  the  owner  of  the  brig  Star  of  Hope,  and 
the  appellants  were  the  charterers.  The  charter-party  was  exe- 
cuted at  Boston,  Massachusetts,  on  the  27th  of  April,  1865,  and 
was  for  a  voyage  from  Farmingdale,  Maine,  to  Fort  Oaines  or 
Mobile,  Alabama.  The  owner  let  the  ship  for  freight,  and  en- 
gaged that  she  should  be  kept  seaworthy  during  the  voyage,  and 
to  provide  her  with  men  and  provisions.  The  charterers  agreed 
to  furnish  her  with  cargo,  sufficient  for  lading  or  ballast,  and  to 
pay  the  owners  $  4,250,  as  charter-money  for  the  voyage. 

When  the  charter-party  was  executed  the  vessel  was  lying 
in  the  harbor  of  Boston,  and  the  charter-party  contained  no 
stipulation  as  to  the  time  when  she  was  to  sail  to  her  place  of 
lading.  Provision  was  made  for  lay-days  for  loading  and  dis- 
charging, and  the  stipulation  was,  that  they  were  to  commence 
respectively  from  the  time  that  the  master  should  report  that  he 
was  ready  to  receive  or  discharge. 

The  following  were  the  precise  terms  of  the  stipulations  as 
to  lay-days :  ^'  Despatch  in  loading  at  Farmingdale,  and  ten 
working  days  at  port  of  destination." 

The  charter  was  to  commence  when  the  vessel  was  ready  to 
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receive  cargo  at  the  place  of  loading,  and  notice  thereof  was 
given  by  the  master  to  the  charterers  or  their  agent ;  and  the  pro- 
vision was,  that  the  vessel  was  to  be  loaded  and  discharged,  at 
the  expense  of  the  charterers,  with  the  assistance  of  the  crew. 

The  vessel  arrived  at  Farmingdale,  May  20,  1865,  and  the 
master  immediately  reported  to  the  charterers  that  the  vessel 
was  ready  to  receive  cargo. 

It  was  admitted  that  the  cargo  was  ultimately  furnished,  and 
loaded  into  the  vessel,  and  that  she  safely  transported  and  well  ' 
and  truly  delivered  the  same  at  the  port  of  destination  and  dis- 
charge. 

The  principal  defence  was,  that  the  vessel  did  not  seasonably 
arrive  at  Farmingdale ;  that  in  consequence,  the  charterers  were 
obliged  to  employ  another  vessel  in  her  stead,  and  that  they  did 
not  load  her  under  the  charter-party  described  in  the  libel,  but 
under  a  new  contract  made  with  the  owners,  in  which  it  was 
agreed  that  they  should  load  her  at  eight  dollars,  measurement 
or  weight,  as  specified  in  the  bill  of  lading,  and  that  they  had 
paid  that  amount  to  the  owners  of  the  vessel  in  full  discharge  of 
the  contract.  They  admitted,  that  if  the  charter-party  remained 
•  in  full  force,  they  were  liable  for  the  difference  between  the  sum 
therein  named,  as  charter-money,  and  the  sum  paid,  as  already 
mentioned. 

In  the  District  Court,  a  decree  was  entered  in  favor  of  the 
libellants,  for  the  balance  of  the  charter-money  as  provided  in  the 
charter-party. 

Howard  and  Cleaves^  for  libellants. 

W.  L.  Putnanij  for  respondents. 

CuFFOBD,  J.  Appellants  contend  that  they  never  became  lia- 
ble under  the  charter-party,  because  the  proofs  show,  as  they 
insist,  that  the  owners  of  the  vessel  never  fulfilled  the  stipulations 
of  the  charter-party  on  their  part ;  that  the  delay  of  the  vessel 
in  arriving  at  the  place  of  loading  operated  as  a  breach  of  the 
contract,  and  discharged  them  from  all  obligations  to  furnish  her 
with  a  cargo  for  the  voyage.  The  terms  of  the  charter-party, 
properly  construed,  required  the  vessel,  as  a  matter  of  legal  im- 
plication, to  sail  from  the  anchorage  where  she  lay  within  a 
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reasonable  time,  and  to  proceed  to  the  place  of  loading,  without 
deviation,  and  with  reasonable  despatch,  the  dangers  of  the  seas 
and  navigation  excepted. 

The  parties  made  no  stipulation  as  to  the  day  the  vessel  should 
sail,  or  as  to  the  time  to  be  allowed  for  the  trip  from  Boston  to 
Farmingdale,  but  the  true  rule  of  construction  in  such  cases  is, 
that  the  vessel  shall  sail  within  a  reasonable  time,  and  proceed 
with  reasonable  despatch  and  without  unnecessary  deviation  to 
the  place  'of  loading,  unless  delayed  by  the  public  enemy  or 
perils  of  the  seas.  Whether  those  qualifications  to  the  obliga- 
tion of  reasonable  despatch  could  be  admitted  as  a  matter  of 
mere  implication,  it  is  not  necessary  in  this  case  to  determine,  as 
the  dangers  of  the  seas  and  navigation  are  properly  excepted  in 
the  charter-party,  and  there  is  no  evidence  in  the  record  applica- 
ble to  the  other  branch  of  the  inquiry.  The  implied  obligation 
of  reasonable  despatch  in  proceeding  to  the  place  of  loading 
must  be  considered  in  connection  with  the  express  exception  of 
the  perils  of  the  seas  and  navigation.  Such  an  implied  covenant 
in  a  charter-party  is  not  a  condition  precedent,  which  if  broken 
will  justify  the  charterer  in  disregarding  all  his  covenants  and 
promises,  unless  the  delay  is  so  great  that  it  deprives  the  char- 
terer of  the  whole  benefit  of  the  contract,  or  entirely  frustrates 
the  object  he  had  in  view  in  chartering  the  vessel.  Conditions 
precedent  must  be  definite,  and  they  are  usually  express,  but  it 
is  unnecessary  to  determine  whether  they  may  not  also  be  im- 
plied, as  I  am  clearly  of  the  opinion  that  the  covenant  of  the 
charter-party  in  this  case,  as  now  construed,  if  expressed  in  the 
instrument,  would  not  amount  to  a  condition  precedent  within 
the  principle  laid  down  in  any  well-considered  judicial  decision, 
unless  it  appeared  that  the  delay  had  the  effect  to  frustrate  the 
voyage.  The  strongest  case  construing  the  covenant  of  a  charter- 
party  as  a  condition  precedent  is  that  of  Lawber  v.  BangSj  2 
Wall.  728  ;  but  it  is  obvious  that  the  rule  of  construction  there 
adopted  falls  far  short  of  what  would  be  required  in  this  case,  in 
order  to  give  that  effect  to  the  implied  covenant  under  consider- 
ation. The  majority  of  the  court  held  in  that  case  that  the  cov- 
enant, "  ship  to  proceed  from  Melbourne  to  Calcutta  with  all 


SEPTEMBER  TERM,  1867.  96 

Fearing  v.  Cheeaeman. 

possible  despatch,"  was  a  condition  precedent  to  the  right  of  the 
ship-owner  to  recover.  When  the  charter-party  was  executed, 
the  ship  was  on  her  passage  from  New  York  to  Melbourne,  and 
the  terms  of  the  instrument  expressly  required  the  owners  to  use 
the  most  direct  means  to  forward  instructions  to  the  master, 
ordering  it  to  be  fulfilled.  Instructions  were  duly  forwarded, 
but  the  ship  arrived  at  Melbourne,  discharged  cargo,  and  sailed 
for  Manilla  before  the  mail  arrived,  and  in  consequence  thereof, 
more  than  six  months  elapsed  before  the  ship  reached  the  place 
of  loading.  Instead  of  sailing  direct  to  Calcutta,  she  went  first 
to  Manilla,  and  it  was  upon  that  ground  that  a  majority  of  the 
court  held  that  the  owners  had  broken  the  contract.  Decisions  of 
a  contrary  character  were  referred  to.  by  the  appellees,  and  a 
minority  of  the  court  were  unable  to  agree  to  the  conclusion. 
Since  that  time  the  question  has  again  been  considered  in  one  of 
the  English  courts.  MacAndrew  et  ah  v.  Chappie  et  al,  1  Law 
Rep.  C.  P.  648. 

The  stipulation  in  that  case  was,  that  the  steamer  then  just 
launched  at  Newcastle,  and  not  quite  fitted  for  sea,  should,  on 
being  ready,  proceed  with  all  convenient  speed  to  Alexandria, 
%ypt,  and  there  receive  a  cargo  of  cotton,  and  thence  proceed 
to  London  or  Liverpool,  as  ordered  on  signing  the  bill  of  lading. 
The  steamer  deviated  in  the  trip  from  Newcastle,  and  the  char- 
terers refused  to  furnish  her  with  a  cargo.  The  defence  was, 
that  the  covenant  to  proceed  to  the  place  of  loading  with  all  con- 
venient speed,  was  a  condition  precedent ;  that  inasmuch  as  that 
covenant  was  broken  by  the  owners,  the  charterers  were  dis- 
charged from  all  obligation  to  load  the  steamer ;  but  the  court 
unanimously  decided  that  the  phrase  was  only  a  stipulation,  and 
not  a  condition  precedent,  and  that  the  delay  afibrded  no  justi- 
fication to  the  freighters  for  refusing  to  furnish  a  cargo,  and  that 
his  remedy  for  the  damage  occasioned  by  the  delay  was  by  a  cross* 
action.  ^*  Delay  by  deviation,''  said  Willes,  J.,  ^'  is  the  same  as 
delay  in  starting  "  ;  and  he  held  it  to  be  settled  law  that  no  delay 
or  deviation  which  did  not  entirely  frustrate  the  object  the  char- 
terer had  in  view,  was  a  suflicient  answer  to  an  action  for  not 
loading  a   cargo,  but  only  gave  a  cross-action   for  damages. 
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Neither  the  language  of  the  charter-party,  nor  anj  proper  impli- 
cation from  it,  affords  any  support  to  the  theory  that  the  failure 
of  the  vessel  to  proceed  with  greater  despatch  to  the  place  of 
loading  was  a  breach  of  any  condition  precedent  on  the  part  of 
the  ship-owners,  which  discharged  the  charterers  from  their  obli- 
gation to  load  the  vessel.  The  same  conclusion  must  follow 
whether  the  correct  rule  be  regarded  as  that  advanced  in  the 
case  of  Lowber  v.  Bangs^  or  the  one  laid  down  in  the  more  recent 
case  decided  in  one  of  the  courts  of  Westminster  Hall. 

The  next  suggestion  of  the  appellants  is,  that  the  charter- 
party  was  not  to  attach  at  all,  until  the  vessel  arrived  at  the  place 
of  loading,  and  inasmuch  as  she  did  not  proceed  to  that  place 
with  reasonable  despatch,  the  alleged  contract  was  never  con- 
cluded. Support  to  that  proposition  is  attempted  to  be  derived 
from  the  stipulation  that  the  charter  should  commence  when  the 
vessel  was  ready  to  load,  and  notice  thereof  was  given  by  the 
master.  Undoubtedly  the  voyage  for  the  transportation  of  the 
cargo  commenced  at  that  time  and  place,  and  it  was  the  com- 
mencement of  the  voyage  for  the  computation  of  lay-days,  but 
the  contract  became  operative  when  the  charter-party  was  exe- 
cuted and  delivered.  The  obligation  of  the  ship-owners  to  put 
the  vessel  in  a  sea-worthy  condition,  and  cause  her  to  sail  for  the 
place  of  loading  within  a  reasonable  time,  commenced  when  the 
charter-party  became  operative,  and  continued  in  force  till  the 
covenants  were  fulfilled.  Performance  of  that  implied  covenant 
was  as  much  required  by  the  charter-party  as  that  notice  of  readi- 
ness of  the  vessel  to  receive  cargo  should  be  given  on  her  arrival 
at  the  place  of  loading.  Such  notice  could  not  properly  be  given 
before  the  vessel  actually  arrived,  and  the  implied  requirement 
was,  that  she  should  proceed  there  with  reasonable  despatch,  the 
dangers  of  the  seas  and  navigation  excepted.  Unavoidable  de-^ 
lay  arising  from  these  causes  would  not  discharge  the  charterers 
from  their  covenant  to  load  the  vessel,  unless  the  delay  was  so 
great  as  to  frustrate  the  voyage  or  deprive  the  freighter  of  the 
benefit  of  his  contract.  Where  the  delay  ensues  from  unfore- 
seen causes,  but  the  voyage  is  not  frustrated,  the  charterer  is 
entitled  to  his  claim  for  damages,  as  compensation  for  any  injury 
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bejnaj  Bustain.  Freeman  y.  Tayhr^  8  Bing.  124;  Clipiham  v. 
VertuCy  5  Ad.  A  El.,  n.  s.  266 ;  Seeger  y.  Duthie,  8  J.  Scott,  n.  s. 
45 ;  Tarrdboehia  y.  Htekie^  1  H.  A  N.  188 ;  Dimxek  v.  CartUU^ 
12  Moore,  P.  C.  227. 

The  defence  that  a  new  charter-party  or  contract  was  made,  is 
entirely  unsupported  by  the  evidence.  When  the  master  gave 
the  required  notice  that  the  vessel  was  ready  to  receive  cargo,  the 
charterers  refused  to  load  her,  and  on  the  26th  of  the  same 
month  they  telegraphed  to  the  owners  that  they  would  ^'  load  the 
vessel  at  going  rates,  no  other  terms,  damages  or  not."  The 
owner  of  the  vesjBel  replied  on  the  same  day  that  they,  the  char- 
terers, raust  either  load  her  per  the  charter-party  or  pay  damages. 
Responsive  to  that  telegram,  the  plaintiff  answered  to  the  effect, 
that  they  would  load  the  vessel  for  that  voyage  ^^  at  eight  dollars, 
measurement  or  weight,  difference  between  old  and  new,  charter 
open,  to  be  settled  by  the  courts  or  arbitration,"  without  preju- 
dicing the  rights  of  the  other  party.  The  final  reply  of  the  de- 
fendants was  as  follows :  ^^  We  accept'  your  proposition  ;  load 
vessel  as  per  despatch  of  this  date,"  which  closed  the  telegrapliic 
correspondence.  Pursuant  to  that  arrangement  of  the  contro- 
versy, the  defendants  loaded  the  vessel,  and  she  duly  transported 
the  cargo,  and  made  right  delivery  of  the  same  at  the  port  of 
destination  and  discharge.  Prompt  payment  was  made  of  the 
sum  mentioned  as  freight  in  the  telegraphic  .correspondence  at 
the  place,  and  within  the  time  originally  contracted.  The  pres- 
ent suit  is  for  the  difference  between  that  sum  and  that  stipu- 
lated in  the  charter-party,  which  it  was  agreed  might  be  settled 
by  arbitration  or  by  the  courts.  Unable  to  agree  and  unwilling 
to  refer,  the  parties  come  here,  and  it  is  evident  that  their  legal 
rights  must  be  determined  under  the  charter-party,  as  the  facts 
were  when  the  master  reported  the  vessel  to  the  charterers. 
They  made  no  new  charter-party,  and  it  is  clear  that  the  contro- 
versy then  was  the  same  as  it  is  at  the  present  time.  The  ar- 
rangement was  made  that  the  vessel  should  be  loaded,  and  it  was 
agreed  that  the  voyage  should  not  prejudice  either  party,  that  is, 
that  their  rights  should  remain  unaffected  by  those  subsequent 
acts,  but  be  determined  just  as  they  would  be  if  the  defendants 

VOL.   III.  7 


98  MAINE  DISTBIGT. 

Fearing  v,  Cheeiemaa. 

had  refused  to  furnish  the  cargo  and  employed  another  vessel  for 
the  YOjage.  In  that  view  the  defendants  are  clearly  liable,  unless 
they  can  show  that  the  master,  in  failing  to  report  the  vessel 
within  a  reasonable  time,  violated  some  condition  precedent  in 
the  charter-party,  or  that  the  delay  was  so  great  as  to  frustrate 
the  voyage; 

The  explanations  already  made  show  that  the  first  ground  of 
defence  fails,  and  it  is  equally  clear  that  the  second  cannot  be 
sustained.  When  the  Star  of  Hope  was  reported  as  ready  to 
receive  cargo,  it  is  true  that  the  defendants  had  employed  and 
loaded  another  vessel  with  the  cargo  of  ice  Intended  for  the 
plaintiff's  vessel,  but  on  the  arrival  of  the  latter  vessel  they 
changed  the  destination  of  the  former,  and  sent  her  to  another 
port,  in  fulfilment  of  another  contract,  which  they  had  with  the 
government.  But  the  evidence  that  the  voyage  was  not  frus- 
trated is,  that  it  was  fully  performed,  and  the  uncontradicted  tes- 
timony is,  that  the  cargo  was  duly  delivered  to  the  consignees  at 
the  port  of  original  destination,  and  received  without  any  com- 
plaint. No  particular  notice  is  taken  of  the  causes  of  delay,  as  it 
is  agreed  that  they  arose  from  the  perils  of  the  seas,  and  not  from 
any  negligence  or  wilful  default  of  the  master  or  owners.  Sufiice 
it  to  say  that  the  vessel  encountered  rough  weather  in  her  trip 
from  Boston  to  Farmingdale,  and  having  sprung  a  leak  before 
she  reached  Bath,  she  was  obliged  to  put  back  to  Portland  for 
repairs.  Competent  persons  were  called  to  determine  what  re- 
pairs were  necessary,  and  they  were  completed  with  reasonable 
despatch. 

Decree  affirmed,  with  costs. 
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1%  Is  a  geoeral  principle  that  if  parties  hare  oontraoted  to  sell  and  buy  a  speoiflo  article  of 
periODal  property,  of  which  weight,  price,  measare,  and  fltneaa  are  definitely  prescribed, 
or  if  the  tenns  of  the  contract  provide  suitable  means  by  which  those  qualities,  or  oon- 
ditions  may  be  ascertained,  and  the  articles  are  in  the  state,  for  which  the  parties  oon- 
traoted, the  property  passes  eo  inakaUij  by  Tlrtue  of  the  contract,  without  delivery. 

Where  the  terms  of  an  executory  contract  of  sale  are  agreed,  and  ererything  the  seller  has 
to  do  is  complete,  the  bayer  is  entitled  to  the  goods  on  payment  or  tender  of  the  price, 
and  not  otherwise,  when  nothing  is  said  as  to  the  time  of  deliyery  or  payment 

If  the  goods  are  sold  on  credit,  and  the  contract  silent  as  to  time  of  delivery,  the  vendee  is 
entitled  to  immediate  possession,  and  the  right  of  property  vests  at  once  in  the  buyer, 
subject  to  the  vendor's  right  of  stoppage  m  trantUu,  if  exercised  before  possaasion  by  the 
buyer. 

As  between  parties,  when  the  contract  is  complete,  the  property  vests  in  the  buyer;  as  to 
every  one  except  the  vendor,  delivery  of  pos«essioii  is  necessary  to  every  valid  oonvey- 
ance  of  personal  property. 

Where  actual  delivery  is  impracticable  or  impossible,  symbolical  delivery  will  be  equiva* 
lent  in  its  legal  effect. 

Mere  words,  however,  in  case  of  the  impracticability  of  actual  delivery,  will  not  suffice  to 
constitute  delivery  and  acceptance  of  goods.  Added  to  the  langnage  of  the  contract, 
there  must  be  some  act  of  the  parties  tantamount  to  a  transfer  and  acceptance,  as  where 
by  some  act  dominion  over  the  goods  is  relinquished  by  the  vendor,  and  they  are  put  in 
the  power  of  the  vendee. 

As  against  subsequent  purchasers  or  judgment  creditors,  delivery  is  necessary,  but  where 
actual  manual  occupation  is  impossible,  from  the  character  or  situation  of  the  goods,  it 
cannot  be  admitted  that  no  legal  delivery  can  be  made. 

Under  such  circumstances  talld  sale  is  sufficient  to  take  the  case  out  of  the  operation  of 
the  Statute  of  Frauds  if  it  appear  that  the  title  becomes  absolnte  in  the  buyer  die- 
charged  of  all  liens  of  the  vendor. 

The  right  of  stoppage  tti  tra$igUu  attaches  to  goods  sold  on  credit,  where  nothing  is  agreed 
'as  to  time  of  delivery.    Then  the  vendee  is  immediately  entitled  to  the  property  and 
the  right  of  possession,  but  the  latter  is  not  absolute,  behig  liable  to  be  defeated  if  he 
becomes  Insolvent  before  he  obtains  absolute  control. 

Where  there  has  been  a  sale  by  the  consignee,  which  would,  independently  of  the  indorse- 
ment of  the  bill  of  lading,  as  against  the  consignor,  give  title  to  the  vendee,  the  effect  of 
the  indorsement  would  be  to  take  away  the  right  of  stoppage  in  transiiu^  in  cases  where 
otherwise  it  would  exist 

Parties  in  Philadelphia  oonsigned  a  caigo  of  coal  to  parties  residing  in  Boston,  to  be  deliv* 
ersd  at  Portland,  and  the  consignees  named  in  the  bill  of  lading  indorsed  and  delivered 
the  Mune  to  the  defendants,  at  their  request,  at  a  certain  price  per  ton  for  the  ooal,  with 
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the  right  In  tfa«  pltlntUh  to  draw  for  the  unoiint  at  an j  time.  Sdd,  the  termt  of  the. 
■ale  were  abeolate,  at  alio  was  the  indoieemeat  and  deliteiy  of  the  bOl  of  lading,  and 
defeated  the  right  of  atoppage  ta  traamtm^  aa  agalmt  the  pnxohaier. 

It  would  make  no  differenoe  in  this  caae,  If  the  ooneignee«  named  in  the  bill  of  lading  were 
only  agents  of  the  shippers  of  the  ooal,  beoause  two  days  after  the  animal  of  the  ▼easel, 
and  after  the  master  noti6ed  the  defendants  that  he  was  ready  to  dellTer,  the  plaintiiT 
appnyved  the  sale,  and  insisted  that  defendants  were  bound  by  the  oootrsot 

It  makes  no  dilTerenoe  In  snob  case  whether  the  consignee  be  Uie  buyer  of  the  goods  or  a 
factor.  His  transfer  Is  eqnaDy  capable  of  diveeting  the  prc^Mrty  of  the  owner,  and 
Testing  it  in  the  indorsee  of  the  bill  of  lading. 

Where  there  is  no  actual  deUvery,  a  sale  of  goods  may  be  TiOid  at  common  law,  and  the 
oontraot  be  within  the  Statute  of  Frauds }  but  If  there  be  a  dellTery,  though  symbolical, 
sufficient  to  transfer  the  property  cTen  as  against  the  creditors  of  the  seller  and  snhe^ 
^nent  purchasers,  and  to  the  exclusion  of  the  right  of  stoppage  m  IroMtte,  there  need 
not  be  anything  more  than  would  be  sufflolentto  constitute  a  delir*ry,  and  to  change  the 
property  at  common  law. 

Mere  delivery  of  a  bUi  of  lading  is  not  enough,  without  a  distinct  acceptance  of  the  aaaae 
by  the  puidiaser,  but  anything  which  was  intended  to  be  so,  and  reoeived  as  sadi, 
which  actually  puts  the  goods  within  the  reach  and  power  of  the  buyer;  and  among  the 
Instances  of  such  dellTcry  cited  by  legal  writers.  Is  that  of  the  Indcnement  of  a  bill  of 
lading. 

This  case  is  wholly  different  firom  that  of  the  holder  of  an  ordinary  order,  as  the  oonelgiiee 
of  a  bill  of  lading  has  such  a  property  that  he  can  assign  it  over,  and  acceptance  In  such 
a  case  is  acceptance  of  the  goods,  takes  the  case  out  of  the  operation  of  the  Statute  of 
Frands,  and  Tests  the  absolute  dominion  of  the  goods  in  the  buyer.  If  It  were  otherwise, 
still  in  this  case,  the  plaintiff  would  be  entitled  to  judgment,  because  the  deUvery  of  the 
bill  of  lading  and  the  bill  of  coal  were  made  at  the  date  of  the  contimct,  and  the  defbnd- 
ants  subsequently  offered  to  pay  the  plalnti  A  a  certain  sum  per  ton  to  take  back  the 
goods,  and  release  them  from  the  contract,  after  which  the  defendants  still  retained  the 
bin  of  lading  and  the  bill  of  goods. 

Special  assumpsit,  together  with  the  common  counts  for  goods 
sold  and  deliyered,  and  for  money  had  and  received. 

The  substantial  charge  of  the  special  counts  was,  that  the 
plaintiff  at  the  request  of  the  defendants,  on  the  16th  of  March, 
1865,  bargained  and  sold  to  the  defendants  a  certain  quantity  of 
coal  called  Broad  Top  Coal,  being  the  cargo  of  the  brig  Russian, 
then  on  her  voyage  from  Philadelphia  to  Portland,  as  per  bill  of 
lading  of  the  80th  of  the  same  month,  amounting  to  289  tons, 
and  that  the  defendants  subsequently,  when  the  vessel  arrived 
with  the  coal  on  board,  refused  to  receive  it  and  pay  for  the 
same,  as  they  had  agreed  to  do. 

The  contract  price  of  the  coal  was  9 11.50  per  ton,  and  the 
freight  f  6.50  per  ton. 

The  plea  was  the  general  issue,  but  the  parties,  after  the  evi- 
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dence  was  introduced  on  both  sides,  withdrew  the  case  from  the 
jury  by  consent,  and  submitted  the  same  to  the  court,  under  the 
act  of  Congress  in  such  case  made  and  provided.  Most  of  the 
material  facts  were  undisputed,  and  they  may  be  stated  in  a  very 
few  words. 

Plaintiff  was  a  merchant  doing  business  in  Boston,  and  the 
defendants  were  citizens  of  Maine  doing  business  in  Portland. 
Wanting  to  purchase  coal,  the  defendants,  on  the  16th  of  March, 
1865,  called  on  the  plaintiff  at  his  place  of  business,  and  in- 
quired if  he,  the  plaintiff,  had  any  soft  coal  on  the  way  from 
Philadelphia,  or,  if  not,  whether  he  would  not  ship  them  a 
cargo  of  such  coal ;  and  being  told  that  the  plaintiff  had  just 
received  a  bill  of  lading  for  a  shipment  of  such  a  cargo,  bound 
to  Portland,  the  defendants  inquired  if  it  was  for  sale,  and  if  so, 
at  what  price  the  plaintiff  would  sell  the  coal. 

The  price  asked  was  9 12  per  ton  for  the  coal,  and  the  freight 
was  f  6.50  per  ton ;  but,  as  finally  agreed,  the  price  including 
freight  was  f  18. 

Defendants  agreed  to  purchase  at  that  price,  and  the  consignees 
—  named  in  the  bill  of  lading,  A.  C.  Morse  &  Co.  —  indorsed  and 
delivered  to  the  defendants  the  bill  of  lading,  which  was  intro: 
duced  as  evidence  by  the  plaintiff.  The  bill  of  lading  bore  date 
on  the  18th  of  March,  1865,  and  appeared  to  have  been  duly  ex- 
ecuted at  Philadelphia  on  that  day  ;  and  the  bill  of  coal  given  by 
the  plaintiff  bore  the  same  date,  but  the  proof  showed  that  it  was 
written  and  delivered  at  Boston  at  the  time  the  bill  of  lading  was 
indorsed  and  delivered  by  the  consignees,  and  that  it  was  a  part 
of  that  transaction; 

Payment  was  to  be  made  in  cash,  and  the  plaintiff  proved  that 
he  had  a  right  to  draw  for  the  amount  at  any  time. 

Freights  immediately  declined,  and  the  agent  of  the  plaintiff, 
one  of  the  consignees,  about  a  week  after  the  indorsement  and 
delivery  of  the  bill  of  lading,  being  in  Portland  where  the  defend- 
ants resided,  they  requested  him  to  sell  the  cargo  to  some  other 
party,  and  offered  to  give  him  one  dollar  per  ton  if  he  would 
take  the  coal  off  their  hands ;  the  reason  assigned  for  the  request 
by  the  defendants  was,  that  they  should  make  a  loss  if  they  took 
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the  coal,  but  the  agent  of  the  plaintiff  declined  to  accept  the 
proposition. 

The  proofs  also  showed  that  the  vessel  arrived  at  Portland, 
March  29, 1865,  with  the  coal  on  board,  in  good  condition,  and 
that  the  master  notified  the  plaintiff  by  telegraph  of  her  arrival, 
and  that  the  defendants  refused  to  receive  the  coal.  On  the 
last  daj  of  March,  one  of  the  defendants  called  at  the  plaintiff's 
place  of  business  and  informed  him,  or  one  of  the  consignees, 
that  the  vessel  had  arrived,  and  requested  him  to  come  to  Port- 
land and  take  care  of  the  coal  or  to  sell  it,  and  at  the  same  time 
stated  that  if  the  plaintiff  would  do  so,  they  would  bear  a  part 
of  the  loss,  and  that  thej  would  make  up  the  residue  in  other 
purchases  of  him  in  the  course  of  the  year. 

The  plaintiff  refused  the  proposition,  and  the  defendants  in- 
formed him  that  they,  the  defendants,  would  have  nothing  to 
do  with  the  coal.  The  response  of  the  plaintiff  to  that  sugges- 
tion was,  that  if  the  defendants  refused  to  receive  the  coal,  he 
would  sell  it  on  their  account,  and  charge  them  the  difference. 
He  also  wrote  them  to  that  effect  on  the  same  day,  in  conse- 
quence of  a  telegram  from  the  master  that  the  defendants  still  re- 
fused to  receive  the  coal.  Some  other  correspondence  between  the 
parties  was  also  introduced  in  evidence,  but  it  contained  nothing 
which  is  very  material.  The  letter  of  the  plaintiff  to  the  defend- 
ants, dated  March  31,  of  the  same  year,  showed  that  they  received 
the  telegram  from  the  master ;  and  a  telegram  from  tlie  defend- 
ants to  the  plaintiff,  dated  the  1st  of  April  following,  showed  that 
the  defendants  on  that  day  enelosed  to  the  plaintiff  the  bill  of 
lading  of  the  cargo,  and  the  bill  of  the  coal  which  they  received 
at  the  time  the  contract  was  made.  The  defendants  refused  to 
receive  the  coal,  and  thereupon  the  plaintiff  advertised  and  sold 
the  coal  at  public  auction. 

Davis  and  Drummondy  for  plaintiff. 

Band  and  Randy  for  defendants. 

The  course  of  the  arguments  is  sufficiently  indicated  in  the 
opinion. 

Clifford,  J.  The  principal  defence  is,  that  the  contract  was 
withiu  the  Statute  of  Frauds,  and  void.     The  contract  was  made 
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in  Massachusetts,  and  the  statute  there  proTides  that  no  contract 
for  the  sale  of  goods,  wares,  or  merchandise  for  the  price  of  $  50 
or  more  shall  be  good  or  valid  until  the  purchaser  accepts  or  re- 
ceiTCs  part  of  the  goods  so  sold,  or  gives  something  in  earnest,  to 
bind  the  bargain,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  bargain  is  made  and  signed  bj 
the  party  to  be  charged  thereby,  or  by  some  person  by  him  there* 
unto  lawfully  authorized.    Gen.  Stat.  827. 

Where  the  statute  does  not  apply,  it  may  be  laid  down  as  a 
well-settled  general  principle,  that  if  the  parties  have  agreed,  one 
to  buy  and  the  other  to  sell  specific  articles  of  personal  property, 
of  which  the  price,  weight,  measure,  and  requisite  fitness  are 
definitely  prescribed,  or  if  the  terms  of  the  contract  provide 
suitable  means  by  which  those  qualities  or  conditions  may  be  as- 
certained, and  the  articles  which  are  the  subject  of  the  negotiation 
are  in  the  State  for  which  the  parties  contracted,  the  property 
passes  eo  inntantij  by  virtue  of  the  contract  of  sale,  and  without 
delivery.  Repeated  decisions  have  affirmed  the  rule,  that  when 
the  terms  of  sale  are  agreed  between  the  parties,  and  everything 
the  seller  has  to  do  with  the  goods  is  complete,  the  contract  of 
sale  becomes  absolute,  as  between  the  parties,  without  actual  pay- 
ment of  the  price  or  delivery  of  the  articles,  and  the  property  and 
the  risk  of  accident  to  the  goods  vest  in  the  buyer,  subject  to 
certain  qualifications.  He  is  entitled  to  the  goods  on  payment 
or  tender  of  the  price,  and  not  otherwise,  when  nothing  is  said  at 
the  sale  as  to  the  time  qf  delivery  or  the  time  of  payment.  But 
if  the  goods  are  sold  upon  credit,  and  the  terms  of  the  contract 
are  silent  as  to  the  time  of  delivery,  the  vendee  is  entitled  to  the 
immediate  possession,  and  the  right  of  property  vests  at  once  in 
the  buyer,  subject  to  the  seller's  right  of  estoppage  in  transitUj  if 
exercised  before  the  former  actually  obtains  possession.  Leonard 
et  al  Y.  Davis  et  al.j  1  Black,  488 ;  Tome  v.  Dviois,  6  Wall. 
548 ;  2  Kent  Com.  (11th  ed.)  658 ;  Sinde  v.  Whitehouse,  T 
East,  571 ;  Homes  et  al.  v.  Cranej  2  Pick.  607  ;  De  Wolf  v.  -Harm, 
4  Mass.  515  ;  Groevenor  et  al  v.  PhiUipe,  2  Hill,  147. 

Executory  contracts  only  are  the  subject  of  remark  on  the 
present  occasion,  as  it  is  clear  that  when  the  contract  has  been  in 
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fact  fully  performed,  the  rights,  duties,  and  obligations  of  the 
,  parties  resulting  from  such  performance  stand  unaffected  by  the 
statute.  Statu  y.  DanntMm,  18  Pick.  4 ;  Brown  on  Stat,  of  Frauds, 
§  116,  p.  118. 

Although  it  is  true,  as  between  the  parties,  that  the  property 
Tests  in  the  buyer  without  delivery,  when  the  bargain  is  com- 
plete, and  eyerything  is  done  by  the  seller  which  the  terms  of  the 
contract  prescribed,  yet  it  is  equally  true,  as  is  perfectly  well  es- 
tablished, that  as  against  every  one,  except  the  vendor,  a  deliv- 
ery of  possession  is  necessary  in  every  valid  conveyance  of  per- 
sonal property.  Lomfeat  v.  jSWmner,  IT  Mass.  110 ;  CaldweU  r. 
BaU,  1  Term,  205. 

Actual  delivery,  however,  is  often  impracticable  from  the  cum- 
brous nature  of  the  article,  and  sometimes  impossible  on  account 
of  the  situation,  or  because  not  present,  as  in  the  case  of  goods 
or  ships  at  sea.  Symbolical  delivery  will  in  such  cases  be  suffi- 
cient, and  equivalent,  in  its  legal  effect,  to  actual  delivery  without 
the  actual  manual  occupation  by  the  purchasers.  Leonard  et  al. 
v.  Davis  et  al.,  1  Black,  482 ;  2  Kent  Com.  (11th  ed.)  671 ; 
Froitburff  M.  Company  v.  N.  JS.  6la$i  O^mpany ,*  9  Cush.  118. 

Delivery  of  the  key  of  the  warehouse  in  which  goods  sold  are 
deposited,  or  transferring  them  on  the  books  of  the  warehouse- 
man or  wharfinger  to  the  name  of  the  buyer,  is  in  general  suffi- 
cient to  transfer  the  property,  under  the  terms  of  a  proper  con- 
tract to  that  effect.  Chaplin  v.  Boger%j  1  East,  194 ;  Dod$ley  v. 
Varley,  12  Ad.  &  Ell.  682. 

So  the  delivery  of  the  receipt  of  the  storekeeper  for  the  goods, 
being  the  documentary  evidence  of  the  title,  has  been  held  to  be 
a  constructive  delivery  of  the  goods.  WtOcei  et  dl.  v.  JWis,  5 
Johns.  885. 

Timber,  logs,  or  other  lumber  floating  in  the  water,  are  only 
in  the  constructive  possession  of  the  owner,  and  under  such  cir- 
cumstances only  a  symbolicial  delivery  in  case  of  sale  is  all  that 
can  be  expected,  and  is  amply  sufficient  to  pass  the  title,  as  be- 
tween the  parties.  Ludung  v.  Fuller,  17  Me.  162 ;  BoyrUon  r. 
VeazUj  24  Me.  288 ;  Macomher  et  al.  v.  Parker,  IS  Pick.  175. 

Mere  words,  however,  even  in  the  ease  of  cumbrous  articleSy 
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are  not  sufficient  to  constitute  a  delirerj  and  acceptance  of  goods, 
such  as  the  statute  requires.  Superadded  to  the  language  of  the 
contract,  there  must  be  some  act  of  the  parties  amounting  to  a 
transfer  of  the  possession,  and  an  acceptance  thereof  bj  the  ' 
bujer,  as  where  the  seller  does  some  act  whereby  he  relinquishes 
dominion  over  the  property,  and  puts  it  in  the  power  of  the 
buyer.     Shindler  y.  HauBUm^  1  Comst.  266. 

Examples  put  in  that  case  as  illustrations  are,  where  the  key 
of  the  warehouse  was  delivered  to  the  buyer,  and  where  the 
bailee  of  the  goods  was  directed  to  deliver  them  according  to  the 
contract.  Words  only  do  not  constitute  an  actual  or  symbolical 
delivery  within  the  meaning  of  the  Statute  of  Frauds.  The  ex- 
tent of  the  rule  as  there  laid  down  is,  that  there  must  be  some 
act  of  the  parties  superadded  to  the  language  of  the  contract, 
which  amounts  to  a  transfer  of  the  possession  of  the  goods  ;  but 
the  court  do  not  deny  that  a  valid  delivery  may  be  made  symbol- 
ically, in  cases  where  an  actual  delivery  is  impossible  or  impracti- 
cable. Undoubtedly  a  delivery  is  necessary  to  give  validity  to  a 
sale,  as  against  subsequent  purchasers  or  judgment  creditors ; 
but  it  cannot  be  admitted  that  in  cases  where  an  actual  manual 
occupation  of  the  articles  is  impossible,  as  in  case  of  goods  or 
ships  at  sea,  or  in  case  of  cumbrous  articles,  no  legal  delivery 
can  be  made.  Such  a  delivery  is  legal  and  sufficient  to  pass  the 
title,  when  made  in  the  usual  manner,  and  by  the  usual  symbol, 
fitted  to  prevent  fraud,  and  give  certainty  to  the  transaction. 
Valid  sale  of  personal  property,  as  against  subsequent  purchasers 
and  judgment  creditors,  is  sufficient  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Frauds,  if  it  appears  that  the  title 
becomes  absolute  in  the  buyer,  and  discharged  of  all  liens  on  the 
part  of  the  seller.  When  goods  are  sold  at  sea,  the  indorsement 
and  delivery  of  the  bill  of  lading  to  the  buyer,  and  the  accei>t- 
ance  of  the  same  by  him  under  the  contract,  are  the  proper  sub- 
stitutes for  an  actual  delivery  and  acceptance  of  the  goods,  and 
have  the  effect  to  vest  a  perfect  title  in  the  buyer,  discharged  of 
all  right  of  stoppage  in  iranntu^  on  the  part  of  the  seller  and 
indorser  of  the  bill  of  lading.  Newiom  v.  I^anUanf  6  East,  41 ; 
Pratt  V.  Parkmany  24  Pick.  42. 
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The  right  of  stoppage  m  tranntu  was  conceded  to  the  seller,  in 
order  to  prevent  the  injustice  which  would  take  place,  if  in  con- 
sequence of  the  vendee's  insolvency,  while  the  price  of  the  goods 
was  yet  unpaid,  they  were  to  be  seized  and  appropriated  in  satis- 
faction of  his  other  liabilities,  to  tlie  prejudice  of  the  rights  of  his 
unpaid  vendor.  The  vendor's  right  in  respect  of  his  price  is  not 
a  mere  lien,  which  he  will  forfeit  if  he  parts  with  the  possession, 
but  grows  out  of  his  original  x)wnership  and  dominion.  Such  a 
right  attaches  to  goods  sold  on  credit,  where  nothing  is  agreed  on 
aa  to  the  time  of  delivery.  In  that  state  of  the  case,  the  vendee 
is  immediately  entitled  to  the  possession,  and  the  propertv  and 
the  right  of  possession  vests  at  once  in  him ;  but  his  right  of  pos- 
session is  not  absolute,  because  it  is  liable  to  be  defeated,  if  he 
becomes  insolvent  before  he  obtains  the  absolute  control  of  the 
goods.  Bloxam  v.  SanderM^  4  B.  &  C.  948 ;  Tooke  v.  Sotting' 
fvorth,  5  Term,  215. 

Goods  may  be  stopped  in  tran$itu  so  long  as  the  transit  con- 
tinues, whether  by  land  or  water,  from  the  consignor  to  the  con- 
signee, and  whether  they  are  in  the  hands  of  the  carrier,  ware- 
housekeeper,  wharfinger,  or  any  other  individual  connected  with 
the  transportation ;  but  the  right  of  sAoppage  ceases  when  the 
goods  have  reached  the  place  of  destination,  and  have  come  to 
the  actual  or  constructive  possession  of  the  consignee.  Covell  v. 
Hitchcock,  23  Wend.  618;  Mottram  v.  Eeyer^  1  Den.  487; 
Smith's  Mer.  Law,  688. 

Possession  actual  or  constructive  defeats  the  right  of  stoppage 
in  tran»itUy  and  the  bill  of  lading  becomes  functu$  officio  as  soon 
as  the  goods  are  landed  and  warehoused  in  the  name  of  the 
holder,  as  he  then  becomes  possessed  of  the  goods  themselves  in 
the  eye  of  the  law,  and  derives  his  power,  not  from  the  bill  of 
lading,  but  from  such  possession.  Nothing  can  be  more  certain 
than  the  rule  that,  as  between  the  consignor  and  the  consignee 
on  the  one  side,  and  third  parties  on  the  other,  the  indorsement 
and  delivery  of  the  bill  of  lading  by  the  consignee  of  goods  at 
sea,  and  the  acceptance  of  the  same  by  the  buyer  under  a  con- 
tract, made  in  good  faith,  defeats  the  right  of  stoppage  in 
tramitu  by  the  consignor.    The  settled  rule  is,  that  in  such 
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cases,  where  there  has  been  a  sale  hy  the  consignee  which  would 
give  a  title  to  the  vendee,  as  against  the  consignor  independently 
of  the  indorsement  of  the  bill  of  lading,  the  effect  of  the  indorse- 
ment would  be  to  take  away  that  right  even  in  cases  where  it 
would  otherwise  exist.  Qumey  v.  Behrend,  8  Ell.  &  Bl.  622 ; 
jPermel  et  ah  v.  Alexander  et  al.j  8  Ell.  &  Bl.  282. 

Regarded  as  consignees,  therefore,  it  is  clear  that  the  plaintiffs 
never  had  any  right  of  stoppage  in  transitu^  as  the  terms  of  the 
sale  were  absolute,  and  the  indorsement  and  delivery  of  the  bill 
of  lading  by  Morse  &  Go.  were  absolute  and  unconditional.  The 
suggestion  may  be  made  that  Morse  &  Co.  were  only  agents  of  the 
plaintiffs,  and  that  the  latter  were  in  fact  the  shippers  and  owners 
of  the  coal.  Suppose  that  to  be  so,  and  suppose  that  they  are 
not  estopped  to  deny  that  the  bill  of  lading  expresses  their  true 
relation  to  the  goods,  still  it  can  make  no  difference  in  this  case, 
as  the  vessel  had  arrived,  and  the  master  had  notified  the  defend- 
ants that  he  was  ready  to  deliver  the  cargo,  and  the  plaintiffs, 
two  days  after,  affirmed  the  sale,  and  insisted  that  the  defendants 
were  bound  by  the  contract.  Rowley  et  al.  v.  Bigelow  et  oZ.,  12 
Pick.  807  ;  Craven  et  al.  v.  Ryder^  6  Taunt.  488. 

Bad  faith  is  not  imputed  in  that  case,  and  the  Supreme  Court, 
speaking  to  the  precise  point  under  consideration,  say  that,  by 
the  well-settled  principles  of  commercial  law,  the  consignee  in 
tlie  bill  of  lading  is  constituted  the  authorized  agent  of  the 
owner,  whoever  he  may  be,  to  receive  the  goods,  and  by  his  in- 
dorsement of  the  bill  of  lading  to  a  bona  fide  purchaser,  for  a 
valuable  consideration,  without  notice  of  any  adverse  interest, 
the  latter  becomes,  as  against  all  the  world,  the  owner  of  the 
goods.  It  matters  not  whether  the  consignee  in  such  a  case  be 
the  buyer  of  the  goods  or  the  factor  or  agent  of  the  owner.  His 
transfer  in  such  a  case  is  equally  capable  of  divesting  the  prop- 
erty of  the  owner  and  vesting  it  in  the  indorsee  of  the  bill 
of  lading.     Conard  v.  Atlantic  Insurance  Company y  1  Pet.  445. 

The  same  court  held  in  Gibson  v.  Stevens^  8  How.  899,  tliat 
where  personal  property  is,  from  its  character  or  situation  at  the 
time  of  the  sale,  incapable  of  actual  delivery,  the  delivery  of  the 
bill  of  sale  or  other  muniments  of  title  is  sufficient  to  transfer 
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the  property  and  possession  to  the  vendee.  Transactions  of  that 
character,  saj  the  court,  if  in  the  usual  course  of  trade,  and  free 
from  all  suspicion  of  bad  faith,  have  the  effect  to  transfer  the 
legal  title  and  constructive  possession  of  the  property  to  the  pur- 
chaser ;  and  the  court  expressly  affirms  the  doctrine  that,  ships  at 
sea  may  be  transferred  to  a  purchaser  by  the  delivery  of  a  bill 
of  sale,  and  that  goods  at  sea  may  be  transferred  by  the  indorse- 
ment and  delivery  of  the  bill  of  lading.  Taney,  C.  J.,  adds, 
that  it  is  hardly  necessary  to  refer  to  adjudged  cases  to  prove  a 
doctrine  so  familiar  in  the  courts.  Orave  v.  Brten  et  a/.,  8  How. 
486. 

Actual  delivery  is  a  manual  transfer  of  the  commodity  sold  to 
the  vendee,  and  operates  to  transfer  the  title  in  all  cases,  unless 
it  be  made  upon  a  condition  which  prevents  such  a  consequence. 
So  a  delivery  to  a  common  carrier  in  the  usual  course  of  busi- 
ness, is  a  sufficient  delivery  to  the  vendee,  but  the  right  of  stop- 
page in  transitu  remains  in  the  vendor.  Stanton  et  al.  v.  Eager ^ 
16  Pick.  467. 

But  the  bona  fide  transferee,  for  value,  of  a  bill  of  lading  in- 
dqrsedby  the  consignee  of  the  shipper,  takes  an  absolute  title  to  the 
goods,  free  from  the  equitable  right  of  the  unpaid  vendor  to  stop 
the  goods  in  iraneituj  as  against  the  purchaser.  The  obvious 
reason  of  the  rule  is,  that  by  reason  of  such  a  transfer  of  the  bill 
of  lading  the  transitu  is  regarded  as  ended,  and  the  right  of  stop- 
page therefore  is  gone.  See  Story  on  Sales,  214,  244  ;  Dows  v. 
Greene,  24  N.  T.  641 ;  Dows  v.  Perrin,  16  N.  Y.  825  ;  Qvmeif 
V.  Behrend,  8  Ell.  &  Bl.  622  -  637. 

The  views  of  Mr.  Brown  are,  that  in  order  to  work  an  accept- 
ance and  receipt  of  goods  purchased,  it  is  not  necessary  that  there 
should  be  an  actual  manual  possession  of  them  by  the  buyer, 
and  he  affirms  that  the  statute  requires  no  other  act  of  accept- 
ance and  receipt  than  such  as  are  consistent  with  the  nature, 
locality,  and  conditioq  of  the  goods.  The  substance  of  his  prop- 
osition is,  that  the  statute  will  be  satisfied  with  symbolical  ac- 
ceptance and  receipt  of  the  goods  when  the  case  admits  of  no 
other  delivery,  and  he  expressly  states  that,  in  case  of  a  ship  or 
cargo  at  sea,  the  delivery  and  acceptance  of  the  bill  of  sale  or  the 
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bill  of  lading  will  suffice  to  perfect  the  transfer.  Browne  on 
Stot.  of  Frauds,  818  ;  Badlam  v.  Tucker ^  1  Pick.  889 ;  Gardner 
Y.  Eofolandj  2  Pick.  599  ;  Brinley  v.  Spring^  7  Greenl.  241. 

Acceptance  and  receipt  of  inaccessible  and  ponderous  or  bulky 
articles  may  be  legally  accomplished,  in  the  view  of  that  com* 
mentator,  by  the  performance  of  any  act  which  shows  that  the 
seller  has  parted  with  the  right  and  claim  to  control  the  property, 
and  that  the  purchaser  has  acquired  that  right  Boyntan  y.  VeoMiej 
24  Me.  288  ;  Bailey  y.  Ogderij  8  Johns.  420 ;  JUan  y.  Dudfieldj  1 
Ad.  k  Ell.  N.  8.  802. 

The  proposition  of  the  defendants  is,  where  manual  possession 
of  the  goods  is  not  taken  by  the  buyer,  there  must  be  something 
more  than  would  be  sufficient  to  constitute  a  delivery  and  to 
change  the  property  at  common  law ;  and  if  by  that  it  is  only 
meant  that  a  sale  may  be  valid  at  common  law,  as  between  the 
parties,  and  the  contract  still  be  within  the  Statute  of  Frauds, 
the  proposition  may  well  be  admitted.  Subject  to  that  qualifica* 
tion,  the  proposition  is  doubtless  correct  in  cases  where  there  is 
no  actual  delivery  ;  but  if  the  proposition  is  understood  to  include 
sales  by  parol  contract  where  there  is  a  delivery^  though  symbol- 
ical, yet  sufficient  to  transfer  the  property,  not  only  as  between 
the  parties,  but  against  the  creditors  of  the  seller  and  subsequent 
purchasers,  and  to  the  exclusion  of  the  right  of  stoppage  m 
tranntu,  then  the  correctness  of  the  proposition  cannot  be  ad- 
mitted. Possession  as  matter  of  law  is  not  in  abeyance ;  it  is 
somewhere,  and  if  not  in  the  seller,  it  must,  in  contemplation  of 
law,  be  in  the  buyer,  and  if  so,  it  is  clear  that  the  case  is  not 
within  the  Statute  of  Frauds.  Recent  English  decisions,  it  is 
contended  by  the  defendants,  assert  a  different  doctrine,  but  the 
cases  cited,  upon  careful  scrutiny,  do  not  appear  to  support  any 
such  conclusion.  Take,  for  example,  the  case  of  Meredith  v. 
Meighj  2  Ell.  A  Bl.  865,  which  is  the  first  of  the  cases  referred 
to  as  maintaining  the  proposition.  The  .statement  of  the  case 
shows  that  the  defendants,  at  fiandley,  on  the  12th  of  April, 
1850,  verbally  ordered  from  the  agent  of  the  plainti£f  a  cargo  of 
china*6tone  clay,  requesting  the  agent  to  send  it  by  sea,  consigned 
to  certain  public  carriers  at  Liverpool,  for  the  defendants,  and  to 


110  MAINE  DISTRICT. 


Aadenreid  v.  Randall  et  aU, 


be  insured  by  the  plaintiff  on  their  account.  Plaintiffs  resided 
at  Cornwall,  and  the  ordinary  mode  of  transportation  was  by  sea 
to  the  Mersey,  and  thence  by  inland  navigation.  Both  parties 
knew  that  the  company  named  as  carriers  were  engaged  in 
transporting  goods  from  the  Mersey  to  the  defendants'  place  of 
business.  Pursuant  to  the  order,  the  cargo  was  sent  by  a  vessel 
selected  by  the  plaintiff,  and  on  the  18th  of  April  an  unsigned 
copy  of  the  bill  of  lading  was  forwarded  to  the  inland  carriers, 
with  directions  that  when  they  received  the  bill  of  lading  they 
should  forward  the  cargo. 

The  shipment  was  completed  the  22d  of  April,  and  the  bill  of 
lading,  duly  signed,  was  sent  as  directed  in  the  order.  On  that 
day  the  vessel  sailed,  and  on  the  26th  of  the  same  month  she 
was  lost.  Notice  of  shipment  was  given  to  the  defendants,  but 
they  remained  silent,  and  there  was  no  evidence  that  they  ever 
saw  the  bill  of  lading.  Held^  that  a  delivery  to  the  master  of 
the  vessel  selected  by  the  plaintiff  was  not  a  delivery  to  the  de- 
fendants ;  and  that  the  silence  of  the  defendants  did  not  alter 
their  situation,  as  there  was  nothing  in  the  circumstances  which 
required  them  to  take  any  action  in  the  premises.  Some  of  the 
judges  thought  that  the  case  might  have  been  different  if  the  bill 
of  lading  had  been  received  by  the  defendants  themselves,  and 
especially  if  they  had  dealt  with  it,  or  had  in  any  respect  acted 
as  the  owners  of  the  goods.  Erie,  J.,  said :  ^*  I  have  no  doubt 
that  the  bill  of  lading,  which  is  the  symbol  of  property,  may  be 
so  received  and  dealt  with  as  to  be  equivalent  to  an  actual  re- 
ceipt of  the  property  itself;  and  the  Court  of  Queen's  Bench,  in 
the  case  of  Ourrie  v.  Anderaan^  2  E.  &  E.  598,  subsequently  so 
held,  although  the  bill  of  lading  was  made  out  in  the  name  of 
the  plaintiffs.  Adjudged  cases  may  be  found  which  seem  to 
imply  that  there  cannot  be  such  an  acceptance  and  receipt  of  tlie 
goods  by  the  buyer  as  will  take  the  case  out  of  the  Statute  of 
Frauds,  unless  he  has  .examined  the  goods,  or  done  something  to 
preclude  him  from  contending  that  they  do  not  correspond  with 
the  contract,  but  the  converse  of  that  proposition  is  now  well- 
settled  law.  Morton  v.  IHbbet^  15  Ad.  &  EU.  n.  b.  428  ;  Parker 
V.  WallU  et  at.,  87  Eng.  L.  <fe  Eq.  26 ;  FUzhugh  v.  WiUiamij  5 
Sold.  565. 
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The  next  case  cited  hy  the  defendants  is  that  of  BiU  t.  jBa- 
ment,  9  Mees.  is  W.  86,  which  is  a  case  where  the  sale  was  for 
ready  money,  in  which  the  plaintiff  was  not  bound  to  deliver 
until  the  payment  of  the  price ;  and  inasmuch  as  there  had  been 
no  delivery,  the  court  held  that  there  was  no  evidence  to  go  to 
the  jury  to  satisfy  the  Statute  of  Frauds. 

Reference  is  also  made  to  the  case  of  Norman  v.  PhUliptj  14 
Mees.  &  W.  2T8,  which  was  a  verbal  order  for  timber,  directing 
it  to  be  sent  to  a  railway  station,  and  forwarded  to  a  described 
place,  as  had  been  the  practice  between  the  parties  in  previous 
dealings.  The  timber  was  sent,  and  arrived  at  the  place  of  des- 
tination, but  the  defendant,  when  notified  of  its  arrival,  refused 
to  take  it.  When  it  arrived  it  was  unaccompanied  by  any  in- 
voice, but  one  was  sent  in  a  few  days,  which  was  received  by  the 
defendant,  and  he  kept  it  for  a  period  exceeding  a  month,  and 
then  informed  the  plaintiff  that  he  declined  taking  the  timber. 
The  verdict  was  for  the  plaintiff.  A  rule  to  set  it  aside,  and  enter 
a  nonsuit  was  granted,  which  was  made  absolute,  as  the  evidence 
was  not  sufficient  to  warrant  a  verdict.  Reliance  is  also  placed 
upon  the  case  of  Farina  v.  Homej  16  Mees.  &  W.  119,  although  its 
application  is  not  apparent.  Plaintiff  shipped  goods  upon  the 
verbal  order  of  the  defendant  to  his  own  agent,  wlio  stored  them, 
and  indorsed  the  warehouseman's  receipt  to  the  defendant,  who 
kept  it  for  some  months,  but  denied  that  he  had  ordered  the 
goods,  and  refused  tp  pay  the  charges  on  them.  Heldy  that  there 
was  no  delivery,  the  warehouseman's  possession  being  considered 
to  be  that  of  the  consignee,  notwithstanding  the  indorsement  of 
the  receipt,  until  the  warehouseman  attorned  to  the  vendee. 

Comment  need  not  be  made  upon  adjudged  cases  where  it  ap- 
pears that  the  goods  remained  in  the  possession  of  the  vendor,  as 
it  is  evident  that  they  do  not  support  the  proposition  of  the  de- 
fendants in  this  case.    Ca%tle  et  aL  v.  Sworder,  6  Hurls.  &  Nor.  281. 

Certain  other  cases  are  also  referred  to,  which  decide  that  a  deliv- 
ery of  goods  ordered  to  a  carrier,  without  more,  is  not  such  a  deliv- 
ery to  the  buyer  as  will  take  the  contract  out  of  the  operation  of  the 
Statute  of  Frauds,  which  is  doubtless  correct,  as  in  that  state  of 
the  case  there  is  no  acceptance  of  the  goods,  actual  or  symbolical, 
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and  they  are  still  subject  to  the  right  of  stoppage  in  tranntu  hj 
the  seller,  and  every  objection  as  to  quality  or  quantity  by  the 
buyer.  Coombi  ▼.  B.  ^  E.  BaUroad  Company ^  8  Hurls,  k  Nor. 
510 ;  OuJtwaJter  r.  Dodge^  6  Wend. '  400 ;  Howard  ▼.  Borden^  18 
Allen,  800. 

Decided  cases,  where  it  appears  not  only  that  the  defendant 
did  not  accept  the  goods  sent  under  an  order,  but  that  he  refused 
to  do  so,  need  no  comment ;  and  if  it  appears  that  he  merely 
examined  the  goods  to  ascertain  their  quality  or  quantity,  it  can- 
not make  any  diflTerence,  as  in  such  case  th^re  is  no  OTidence  of 
acceptance.    Kent  y.  HurUhington^  8  B.  A  P.  282.  * 

When  goods  are  in  custody  of  a  third  person,  an  order  for  de- 
livery with  notice  to  that  person  is  sufficient  to  pass  the  property, 
even  as  against  the  attaching  creditors  of  the  vendor.  Tuxworih 
V.  Moorsj  9  Pick.  847  ;  Carter  v.  WtOard,  19  Pick.  1 ;  Burge  ▼• 
Cane^  6  Allen,  412 ;  Boardman  v.  Spooner  et  aZ».,  18  Allen,  867  ; 
Whitaker  v.  Sumner,  20  Pick.  405. 

Assent  by  the  party,  however,  in  whose  custody  the  goods  are, 
it  is  said,  is  necessary  to  constitute  acceptance  and  receipt  under 
the  Statute  of  Frauds ;  but  if  the  parties  agree  that  he  shall,  as 
between  them,  be  considered  the  bailee  of  the  buyer,  it  is  not  per- 
ceived how  the  acts  of  the  bailee  can  defeat  the  sale.  Bentall  d  al. 
V.  Bum,  8  B.  £  G.  428  ;  Farina  v.  Home,  16  Mees.  &  W.  119. 

Text-writers  agree  that  a  mere  delivery  of  a  bill  of  lading  is 
not  enough  without  a  distinct  acceptance  of  the  same  by  the 
purchaser ;  but  anything  amounts  to  a  delivery  and  acceptance, 
says  Parsons,  which  was  intended  to  be  so,  and  received  as 
such,  and  which  actually  put  the  goods  within  the  reach  and 
power  of  the  buyer ;  and,  among  the  cases  enumerated  by  the 
author,  where  symbolical  delivery  is  sufficient,  is  tliat  of  the  in* 
dorsement  and  delivery  of  a  bill  of  lading.  Pars.  Mer.  Law,  75. 
Most  recent  text-writers  in  England  also  maintain  the  same 
views,  and  there  is  no  decision  to  the  contrary.  McLachl.  on 
Ship.  841 ;  M.  A  P.  on  Ship.  148 ;  Ghitty  on  0.  &  M.  408 ; 
lAekbarrow  v.  Maeon,  6  East,  20. 

The  argument  of  the  defendants  is,  that  there  is  no  diflference 
between  the  case  at  bar  and  an  ordinary  order ;  bat  it  is  not  pos- 


APRIL  TERM,  1868.  118 

Audenrdd  v.  Randall  et  als, 

sible  to  adopt  that  suggestion,  as  a  different  rule  prevailed  for  a 
century  before  the  Revolution.  "The  consignee  of  a  bill  of 
lading,"  said  Holt,  C.  J., "  has  such  a  property  that  he  may  assign 
it  over."    ^vans  v.  Marietta  1  Ld.  Baym.  271. 

If  the  goods  are  bona  fide  sold  by  the  factor  at  sea  (as  they 
may  be,  where  no  delivery  can  be  made),  the  sale,  said  Lord 
Mansfield,  will  be  good,  and  the  vendee  shall  hold  them  by  vir- 
tue of  the  bill  of  sale,  though  no  actual  possession  is  delivered. 
Wriffht  et  al.  v.  Campbell  et  al.^4:  Burr.  2046  ;  Davia  et  ah  v.  Bradr 
ley  et  al.,  28  Vt.  121. 

Indorsement  and  delivery  of  a  bill  of  lading  passes  no  title  if 
the  instrument  was  stolen,  or  if  the  consignor  was  not  the  owner 
of  the  goods  ;  but  if  the  assignment  was  bona  fide  at  the  transfer, 
delivery  and  acceptance  of  this  symbol  will  transfer  everything 
which  it  represents.    Neweom  et  ah  v.  Thornton  et  ah,  6  East,  19. 

Acceptance  in  such  a  case  is  the  acceptance  of  the  goods,  and 
has  the  effect  to  take  the  case  out  of  the  operation  of  the  Statute 
of  Frauds,  and  vests  the  absolute  dominion  of  the  goods  in  the 
buyer,  and  the  right  of  stoppage  in  transitu  ceases  from  that 
moment.    Dowe  v.  Qreene.  24  N.  T.  642. 

Even  suppose  it  were  otherwise,  still  the  plaintiff  would  be  en- 
titled to  judgment  in  this  case,  in  view  of  the  special  circum* 
stances  set  forth  in  the  statement.  Delivery  of  the  bill  of  lading, 
together  with  the  bill  of  the  coal,  was  made  at  the  date  of  the 
contract.  The  subsequent  conduct  of  the  defendants  clearly 
shows  that  they  regarded  the  transfer  of  the  property  as  com- 
plete, as  they  offered  to  pay  the  plaintiff  one  dollar  per  ton  to 
take  it  back,  and  release  them  from  the  contract.  Although  the 
plaintiff  refused  to  do  as  requested,  still  the  defendants  retained 
the  bill  of  lading  and  the  bill  of  parcels,  without  any  intimation 
that  they  should  not  receive  the  cargo.  They  substantially  re- 
peated the  request  after  the  vessel  arrived,  and  the  same  being 
again  refused,  they  still  retained  the  instruments  of  title,  until 
the  1st  of  April,  when  they  were  returned  as  described  in  the 
statement.  Due  notice  was  given  of  the  time  of  the  sale  of  the 
cargo,  and  it  was  properly  sold,  a^  is  required  in  such  cases. 

Plaintiff  is  entitled  to  judgment. 
VOL.  in.  8     . 
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Where  goodi  were  sold,  and  the  contract  and  aoconnt  of  sale  and  delivery  completed  in  a 
State  where  a  sale  of  that  description  of  merchandise  was  prohibited  bj  statute,  the 
▼endor  is  not  entitled  to  recover  the  contract  price,  although  he  holds  a  license  for  the 
sale  of  such  goods  nnder  the  Internal  Revenue  Act  of  the  United  States,  and  although 
the  internal- revenue  tax  upon  such  goods  had  aJso  been  paid. 

Assumpsit  for  goods  sold  and  delivered.    Pacts  agreed. 

Plaintiffs  were  citizens  of  Massachusetts,  and  the  defendant  a 
citizen  of  New  Hampshire. 

The  agreed  statement  showed  that  the  amount  claimed  was  for 
liquors  sold,  which  were  not  imported.  They  were  sold  by  the 
plaintiffs  at  their  store  in  Boston,  in  December,  1863,  and  by 
them  delivered  to  the  defendant  at  the  depot  of  the  Boston  and 
Maine  Railroad  in  that  city.  At  the  time  of  the  sale  the  plain- 
tiffs were  licensed  as  wholesale  and  retail  dealers  in  liquors, 
under  the  internal-revenue  law  of  the  United  States,  and  said 
liquors  had  paid  an  internal-revenue  tax  prior  to  the  sale. 
Although  licensed  under  the  internal-revenue  law  of  the  United 
States,  the  plaintiffs,  at  the  time  of  the  sale,  had  no  license  to 
sell  the  liquor,  under  the  law  of  the  State.  Sections  twenty-eight, 
thirty,  and  sixty-one  of  chapter  eighty-six  of  the  General  Stat- 
utes of  Massachusetts  were  made  a  part  of  the  case. 

Hackett  and  Smithy  for  plaintiffs,  cited  Sartwell  v.  Hughes,  1 
Cur.  244 ;  Holman  v.  Johnson^  Cowp.  841 ;  Hodgson  v.  Temple, 
5  Taunt.  181 ;  Langton  v.  Hughes,  1  M.  &  S.  593 ;  Cope  v.  Row- 
lands, 2  M.  &  W.  149 ;  Carman  v.  Bryce,  3  B.  &  Al.  179 ;  Harris 
V.  Runnels,  12  How.  79. 

This  action  is  not  founded  upon  any  cause  of  action  enumer- 
ated in  the  Massachusetts  General  Statutes,  section  sixty-one. 
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upon  which  it  is  there  provided  no  action  shall  be  maintained. 
This  provision  is  not  only  to  be  construed  strictly,  but  by  impli- 
cation any  instrument  or  contract  not  enumerated  therein  may 
be  a  good  cause  of  action. 

L  A.  JEaatman^  for  defendant. 

The  statute  of  Massachusetts,  sections  twenty-eight  to  thirty, 
which  make  a  part  of  this  case,  impose  a  penalty  for  the  sale  of 
liquors.  Such  penalty  implies  a  prohibition  of  the  act  of  sale, 
and  the  price  cannot  be  recovered.  Lewis  v.  Welch,  14  N.  H. 
294 ;  CarUm  v.  Bailet/,  27  N.  H.  230. 

Section  sixty-one,  Massachusetts  General  Statutes,  prohibits 
recovery.  The  fact  that  the  liquors  had  paid  a  revenue  tax  does 
not  in)pair  the  force  of  the  Massachusetts  statute,  for  the  Internal 
Revenue  Act  expressly  provides  that  the  laws  of  the  States  in 
regard  to  such  sales  shall  not  be  affected  by  the  Revenue  Act. 

Clifford,  J.  The  substantial  finding  of  the  case  is,  that  the 
liquors  were  sold  at  the  store  of  the  plaintiffs  in  Boston,  and  were 
by  them  delivered  to  the  defendant  at  the  depot  of  the  railroad 
named  in  that  city,  so  that  it  clearly  appears  that  the  contract 
was  made  and  the  sale  completed  in  the  State  where  the  plaintiffs 
reside.  Actual  delivery  of  the  liquors  to  the  defendant  at  that 
place  must  be  understood  as  found  by  the  statement  of  facts. 
Such  is  the  clear  import  of  the  statement ;  but  if  it  be  considered 
as  a  delivery  to  a  carrier  for  the  defendant,  it  was  equally  valid, 
as  between  the  parties,  and  the  same  conclusion  must  follow. 
Orcutt  V.  Nelson,  1  Gray,  542. 

"  Delivery  to  a  common  carrier,"  says  Shaw,  C.  J.,  in  that  case, 
"  completes  the  contract  of  sale,  vests  the  property  in  the  vendee, 
and  consequently  the  goods,  during  the  transit,  are  at  the  risk  of 
the  vendee."  Section  twenty-eight  prohibits  the  manufacture 
for  sale,  and  the  selling  of  spirituous  and  intoxicating  liquors,  or 
any  mixed  liquor,  part  of  which  is  spirituous. or  intoxicating, 
unless  the  party  doing  any  of  those  acts  is  authorized,  as  pro- 
Tided  in  that  chapter,  p.  442.  The  penalty  prescribed  by  the 
thirtieth  section  of  the  act  is  ten  dollars,  and  imprisonment  iu 
the  house  of  correction  not  less  than  twenty  nor  more  than 
thirty  days  for  the  first  offence,  which  is  increased  for  subsequent 
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violations.  All  payments  or  compensations  for  spirituous  or  in- 
toxicating liquors  sold  in  violation  of  law,  whether  in  money, 
labor,  or  personal  property,  are  declared  by  the  sixty-first  section 
to  have  been  received  without  consideration,  and  against  equity, 
law,  and  good  conscience.  Page  448.  These  several  sections  are, 
by  the  agreed  statement,  made  a  part  of  the  case.  The  settled  law 
in  Massachusetts  is,  that  no  action  can  be  maintained  to  enforce 
an  execukory  contract  for  the  price  of  liquors  sold  and  delivered. 
Adjudged  cases  to  that  efiTect,  in  the  reported  decisions  of  the 
highest  court  of  that  State,  are  quite  numerous. 

Consignors  of  spirituous  liquors,  it  is  held,  cannot  maintain  an 
action  against  their  consignees,  for  the  breach  of  an  agreement 
to  render  an  account  of  sales,  pay  the  value  of  the  liquors  sold, 
and  return  the  residue.    King  v.  McEvoy^  4  Allen,  110. 

The  express  rule  also,  as  laid  down  by  that  court  is,  that  no 
action  lies  to  recover  the  proceeds  of  spirituous  liquors  sold  in 
violation  of  law,  by  one  to  whom  they  had  been  intrusted,  for  the 
purpose  of  being  sold  by  the  owner.  Justification  for  such  a  prin- 
ciple, which  refuses  damages  for  a  breach  of  trust,  can  only  be 
found  in  some  positive  rule  of  law,  denying  any  power  in  the 
court  to  grant  relief.     GaUigan  v.  Fannauj  7  Allen,  255. 

Damages  cannot  be  recovered  for  a  breach  of  warranty  in  the 
sale  of  a  horse,  where  it  appears  that  the  price  of  the  horse  is  to 
be  paid  in  liquors,  which  the  purchaser  cannot  legally  sell.  How- 
ard V.  Sarrisy  8  Allen,  297  ;  Baker  r.  Collins^  9  Allen,  253. 

Taken  together,  it  would  seem  that  these  decisions  are  suffi- 
cient to  show  what  the  rule  upon  the  subject  is ;  but  the  highest 
court  of  that  State  has  formally  decided  that  no  action  will  lie 
against  a  surety  upon  a  promissory  note,  given  in  part  for  the  price 
of  cider  sold  for  a  beverage,  within  that  State.  Nburse  v.  Pope, 
18  Allen,  87. 

Neither  authority  nor  argument  is  necessary  to  show  that  these 
decisions  of  the  State  court  furnish  the  rule  of  decision  in  this 
case,  as  the  proposition  is  universally  iacknowledged.  Such  is  the 
rule  upon  general  principles,  but  it  is  expressly  made  so  by  the 
thirty-fourth  section  of  the  Judiciary  Act.    1  Stat,  at  Large,  92. 

Payment  of  a  license  fee  or  tax,  or  both,  to  the  United  States, 
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under  the  internal-revenue  laws  passed  by  Congress,  does  not 
authorize  the  sale  of  intoxicating  liquors,  in  violation  of  the  laws 
of  a  State.     Commomoealth  v.  Holbrooky  10  Allen,  200. 

Discussion  of  that  question,  however,  is  now  unnecessary,  as 
it  is  now  authoritatively  settled  by  the  decision  of  the  Supreme 
Court.    Pervear  v.  Commonwealth^  6  Wall.  475. 
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Denike,  John  E.  Jones,  Claimant. 

A  schooner  In  the  erening,  close  hauled,  on  Uie  port  tack,  was  heading  north  hj  west,  with 
the  wind  west-northwest  A  brig  on  the  starboard  tack,  with  the  whid  at  least  two 
points  free,  was  heading  sonth  by  west  half  west  Both  yessels  were  hi  a  sea-worthy  con- 
dition in  all  respects,  and  had  sufficient  lights,  and  both  yessels  had  lookouts.  The  speed 
of  the  schooner  was  five  or  six  knots,  and  that  of  the  brig  four  or  four  and  one  half. 
When  the  vessels  were  at  least  one  hundred  and  fifty  yards  apart,  the  brig  ported  her 
helm.  Inevitable  accident  was  not  set  up,  and  it  was  hild  not  to  be  a  case  coming 
within  the  eieyenth  sailing  rule. 

The  pik>t  on  the  schooner  was  notified  by  the  lookout  that  there  was  a  light  ahead,  upon 
which  he  went  forward  and  looked  at  it  for  several  minutes,  and  then  went  aft.  It  was 
not  pretended  that  the  approaching  vessel  would  have  passed  to  leeward  by  more  than 
her  length.  Htld^  that  he  was  negligent  in  not  continuing  to  watch  the  approaching 
vesseL 

It  b  not  an  excuse  for  the  pilot  of  the  schooner  that  he  had  a  right  to  keep  his  course, 
mider  the  rules  of  navigation. 

Nothing  in  the  rules  of  navigation  can  exonerate  from  the  consequences  of  neglect  of  pre- 
cautions such  as  are  required  by  the  ordinary  practice  of  seamen,  or  the  special  circum- 
stances of  a  case. 

A  party  who  negligently  casts  himself  upon  an  obstruction  is  not  entitled  to  damages,  and 
the  party  who  inflicts  an  iqjury  cannot  be  allowed  to  defend  himself  upon  the  ground 
that  the  injured  party  committed  the  first  error,  if  the  person  so  committing  the  act 
causing  the  damage  had  reasonable  notice  of  the  error  of  the  other,  and  means  and  ade- 
quate opportunity  to  have  avoided  the  disaster. 

The  lookout  on  the  schooner  in  this  case  had  hiformed  the  pilot  of  the  light  ahead,  saw 
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the  brig  both  before  and  when  her  helm  wan  ported,  and  the  attempted  to  cross  the 
schooner's  oonrse.  Instead  of  going  aft,  the  pilot  should  have  observed  the  necessity  for 
precaution,  and  also  watched  the  approaching  yessel  longer,  in  order  to  have  obtained 
the  same  Jsnowledge  as  the  locAont.  He  could  then  have  ported  the  schooner's  helm  in 
season  to  have  avoided  the  collision. 

Vigilance  is  required  from  those  having  the  conduct  of  both  vessels,  when  the  circum- 
stances of  their  approach  require  caution. 

In  this  case  it  was  held  that  there  was  negligence  on  both  sides,  and  that  the  damages 
should  be  divided. 

Admiralty  appeal.  The  cause  of  action  was  a  collision  on 
the  high  seas,  and  the  defence  was,  that  the  disaster  was  occa- 
sioned bj  the  mismanagement  and  negligence  of  those  in  charge 
of  the  libellant's  vessel.  The  respondent  filed  a  cross-libel. 
Most  of  the  material  allegations  in  the  libel  were  denied  in  the 
answer,  and  the  testimony  in  respect  to  the  circumstances  at- 
tending the  collision  was  yerj  conflicting.  Libellant's  vessel, 
tlie  brig  Clara  P.  Webster,  was  bound  on  a  voyage  from  Rock- 
land, in  the  State  of  Maine,  to  Philadelphia,  in  the  State  of 
Pennsylvania,  with  a  full  cargo  of  granite.  The  voyage  of  the 
respondent's  vessel,  the  schooner  A.  Denike,  was  from  Baltimore 
to  Boston,  and  she  was  laden  with  a  cargo  of  coal.  Pursuing 
their  respective  voyages,  the  vessels  came  into  collision,  on  the 
18th  of  August,  1866,  off  Nausett  Light,  Gape  God,  about  half 
past  three  o'clock  in  the  morning,  and  the  brig  with  her  cargo 
on  board  was  sunk,  and  both  vessel  and  cargo  were  lost.  Injury 
was  also  received  by  the  schooner,  but  the  master,  at  the  time  he 
gave  his  deposition,  was  not  able  to  estimate  the  cost  of  repairs. 
In  the  District  Gourt,  a  decree  was  entered  for  the  libellant,  in 
the  sum  of  $12,000  damages  and  costs  of  suit,  and  the  claimant 
appealed  to  this  court. 

F.  C.  Loring  and  S.  Snow,  for  libellant. 

John  C.  Dodge,  for  claimant. 

Glifford,  J.  The  theory  of  the  libellant  is  that  the  two  vessels 
were  approaching  each  other  from  opposite  directions,  and  that 
the  collision  was  occasioned  by  the  failure  of  the  schooner  to 
observe  the  eleventh  sailing  rule  prescribed  by  Gongress,  which 
provides  that  if  two  sailing  ships  are  meeting  end  on,  or  nearly 
end  on,  so  as  to  involve  risk  of  collision,  the  helms  of  both  shall 
be  put  to  port  so  that  each  may  pass  on  the  port  side  of  the 
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other.  18  Stat,  at  Large,  60.  The  views  of  the  respondent  are 
widely  different,  as  he  insists  that  the  eleventh  sailing  rule  has 
no  application  to  the  case  whatever.  On  the  contrary,  he  con- 
tends that  the  disaster  was  occasioned  solely  by  the  unskilful  and 
improper  management  of  those  in  charge  of  the  brig  in  porting 
her  helm  when  there  was  no  risk  of  collision,  and  when  if  both 
vessels  had  kept  their  course  they  would  have  passed  each  other 
without  coming  in  contact  and  in  perfect  safety.  He  denies  that 
the  eleventh  sailing  rule  has  any  application  to  the  case,  for  two 
reasons,  which  if  correct  in  point  of  fact  would  show  that  the 
libellant  is  not  entitled  to  recover  the  amount  allowed  in  the  de- 
cree of  the  District  Court :  first,  because  the  two  vessels  were 
crossing  within  the  meaning  of  the  twelfth  sailing  rule,  instead 
of  meeting,  end  on,  or  nearly  end  on,  as  is  supposed  by  the 
libellant ;  second,  because  the  schooner,  when  she  was  first  seen 
by  those  in  charge  of  the  brig,  was  so  far  to  the  windward  of  the 
brig,  that  if  neither  had  changed  their  course  the  latter  would 
have  passed  to  the  leeward  of  the  schooner  without  risk  of  col- 
lision. The  exceptional  clause  in  the  twelfth  rule  provides  in 
effect  that  when  two  sailing  ships  are  crossing  so  as  to  involve  risk 
of  collision,  and  they  have  the  wind  on  different  sides,  if  the  ship 
with  the  wind  on  the  port  side  is  close  hauled  and  the  other  ship 
is  free,  then  the  latter  shall  keep  out  of  the  way.  The  argument 
for  the  respondent  is  that  the  case  is  controlled  by  that  clause  of 
the  twelfth  rule  which  is  controverted  by  the  libellant,  chiefly  on 
two  grounds :  first,  he  insists  that  the  two  vessels  were  meeting 
nearly  end  on,  and  not  crossing,  as  the  case  must  be  to  fall 
within  that  rule ;  and,  second,  he  denies  that  the  brig  had  the 
wind  free,  as  assumed  by  the  respondent.  Disputed  matters  of 
fact,  therefore,  are  involved  in  every  issue  between  the  parties, 
'  which  depend  in  a  great  measure  upon  the  conflicting  statements 
of  witnesses.  Absolute  certainty  being  unattainable  in  such  a 
case,  the  statement  of  conclusions  is  all  that  is  of  any  impor- 
tance to  the  parties.  Analyzed  with  care,  the  testimony,  in  the 
view  of  the  court,  proves  that  the  following  were  the  material 
circumstances  which  attended  the  collision,  in  addition  to  those 
already  given  in  the  preliminary  statement  of  the  case  :  the.un- 
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doubted  fact  is  that  it  was  good  weather  and  not  very  dark,  as 
the  witnesses  on  both  sides  agree  that  it  was  starlight.  Libellant 
testifies  that  the  wind  was  west  by  north,  but  the  better  opinion 
is  that  it  was  west-northwest,  as  it  appears  that  the  schooner  was 
heading  north  by  west,  and  it  is  fully  proved  that  she  was  close 
hauled,  and  that  she  would  lay  within  five  points  of  the  wind. 
Statement  of  the  libellant  is  that  the  brig  was  heading  south  by 
west  half  west,  so  that  if  the  wind  was  west-northwest,  she  was 
off  eight  and  a  half  points.  Full  proof  is  exhibited  that  the 
brig  was  in  good  condition,  well  manned,  and  that  she  had  good 
lights.  The  sea-worthy  condition  of  the  schooner  is  also  conceded, 
and  it  is  not  disputed  that  she  was  well  manned,  but  it  is  stren- 
uously contended  that  she  had  no  lights  burning  at  the  time  of 
the  collision.  Regarding  the  point  as  one  of  importance,  it  has 
been  carefully  examined,  and  it  appears  to  the  court  that  the 
schooner  had  suitable  lights,  which  might  have  been  seen  by 
those  in  charge  of  the  other  vessel.  Both  vessels  had  lookouts, 
and  the  lookout  of  the  schooner  testifies  that  he  saw  the  lights  of 
the  brig  when  they  were  a  mile  and  a  half  distant,  and  seven 
minutes  before  the  vessels  came  together.  His  statement  also  is, 
that  when  he  first  saw  the  light  he  reported  it  to  the  pilot,  and 
they  both  state  that  they  saw  the  light  two  points  over  the  lee 
bow  of  the  schooner.  Other  witnesses  confirm  that  statement,  and 
it  appears  to  be  correct.  The  testimony  of  the  master  of  the  brig 
also  is,  that  he  first  saw  the  light  of  the  schooner  one  point  over 
the  lee  bow  of  his  vessel,  but  in  that  particular,  in  the  view  of  the 
court,  he  was  mistaken,  as  the  better  opinion  is  that  the  brig, 
before  she  ported  her  helm  and  luffed  up  into  the  wind,  was 
somewhat  to  the  leeward  of  the  schooner.  Speed  of  the  schooner 
was  five  or  six  knots,  and  that  of  the  brig  was  four  or  four  and 
a  half,  and  they  were  both  sailing  in  a  smooth  sea,  with  a  steady 
breeze.  Inevitable  accident  is  not  pretended,  and  it  is  clear  to 
the  court  that  it  is  a  case  of  unmistakable  fault,  for  which  one  or 
both  parties  are  clearly  responsible.  The  sailing  qualities  of  the 
brig  are  left  in  some  doubt  by  the  testimony,  but  she  was  upon 
the  starboard  tack,  and  in  the  opinion  of  the  court  had  at  least 
two  points  free.     On  the  other  hand,  it  is  fully  proved  that  the 


MAY  TERM,  1868.  121 


Laoe  V,  The  Schooner  A.  Denike. 


schooner  was  upon  the  port  tack,  and  that  she  was  as  close  to  the 
wind  as  she  would  lay ;  considered  in  the  light  of  this  statement, 
it  is  quite  clear  that  the  case  does  not  fall  within  the  eleventh 
filing  rule,  as  contended  by  the  libellant.  Even  supposing 
there  would  have  been  actual  danger  of  collision  if  both  vessels 
had  kept  their  course,  which  is  not  admitted,  it  is  certain  that 
they  were  not  meeting  end  on,  or  nearly  end  on,  within  any  rear 
sonable  construction  which  can  be  given  to  the  language  of  the 
eleventh  sailing  rule.  The  CansUhUiany  2  Moore,  P.  C.  n.  s. 
453 ;  Same  Case,  10  Law  T.  n.  s.  894 ;  The  Fingal,  13  Law  T. 
N.  8.  611 ;  The  Concordia^  1  Law  Rep.  Adm.  93 ;  Same  Case,  12 
Jur.  N.  s.  771 ;  The  Braya,  14  Law  T.  n.  b.  258 ;  The  JLady 
Normandy y  14  Law  T.  N.  s.  895.  Granting  that  the  two  vessels 
were  not  meeting  nearly  end  on,  as  contended  by  the  libellant, 
then  it  follows  that  the  brig  was  in  fault,  as  it  was  her  duty  to- 
keep  out  of  the  way  if  there  was  danger  of  collision,  and  if  not, 
she  had  no  right  to  attempt  to  cross  the  bows  of  the  schooner  at 
the  riSk  of  collision.  When  one  of  two  ships  is  required  to  keep 
out  of  the  way,  the  other  is  required  as  a  correlative  duty  to 
keep  her  course,  subject  to  certain  reasonable  and  necessary 
qualifications.  Special  circumstances  may  exist  in  a  particular 
case  rendering  a  departure  from  the  rule  necessary  in  order  to 
avoid  immediate  danger,  and  the  act  of  Congress,  among  other 
things,  expressly  provides  that  nothing  in  these  rules  shall  exon- 
erate any  ship  ....  from  the  consequences  ....  of  the  neglect 
of  any  precaution  which  may  be  required  by  the  ordinary  prac- 
tice of  seamen  or  by  the  special  circumstances  of  the  case.  13 
Stat,  at  Large,  ^1\  N.Y.  ^  L.  8.  8.  Co.  v.  BumbaU,  21  How. 
887.  Respondent's  own  testimony  shows  beyond  controversy 
that  the  pilot,  when  notified  by  the  lookout  that  there  was  a  light 
ahead,  went  forward  and  looked  at  it  for  several  minutes,  and 
then  went  aft,  saying  the  approaching  vessel  was  going  all  right. 
IBleyond  question  he  ought  to  have  observed  that  there  was  a 
necessity  for  precaution,  as  the  lookout  does  not  pretend  that  the 
brig  would  have  passed  to  the  leeward  more  than  her  length  if 
she  had  kept  her  course.  The  distance  of  the  vessels  apart  when 
the  brig  ported  her  helm  was  at  least  one  hundred  and  fifty 
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yards,  and  it  is  not  doubted  that  if  the  pilot  had  continued  to 
watch  her  course  as  he  should  have  done,  the  collision  would 
have  been  prevented.  Instead  of  doing  so,  however,  he  turned 
round  and  walked  aft,  virtually  leaving  the  matter  in  charge  of 
the  lookout.  He  gave  the  order  "  hard  up,"  but  it  was  too  late 
to  prevent  the  disaster.  The  excuse  offered  for  the  pilot  is,  that 
he  had  a  right  to  keep  his  course ;  but  rules  of  navigation  were 
framed  and  designed  to  save  life  and  proper|;y,  and  not  for  the 
purpose  of  promoting  collisions.  Such  were  the  views  of  the 
Supreme  Court  long  prior  to  the  enactment  of  the  steering  and 
sailing  rules,  which  expressly  provide  that  nothing  therein  con- 
tained shall  exonerate  any  ship  from  the  consequences  of  the 
neglect  of  any  precaution  required  by  the  ordinary  practice  of 
seamen,  or  by  the  special  circumstances  of  the  case.  Common 
justice  forbids  that  a  party  who  voluntarily  casts  himself  upon 
an  obstruction  shall  be  entitled  to  damages,  and  it  is  equally 
plain  that  a  party  inflicting  an  injury  upon  another  ought  not 
to  be  permitted  to  defend  himself  successfully  against  the  act, 
because  the  injured  party  committed  the  first  error,  if  he  had 
seasonable  notice  of  the  error  and  ample  means  and  reasonable 
opportunity  to  avoid  inflicting  any  such  injury.  Experienced 
as  the  pilot  was,  he  ought  to  have  prevented  the  collision  by 
porting  the  helm  of  the  schooner.  Her  lookout  saw  the  brig 
before  the  error  was  committed,  and  was  looking  directly  at  her 
when  she  ported  her  helm  and  attempted  to  cross  the  line  of  the 
schooner's  course,  and  if  the  pilot  had  watched  her  course  for  a 
moment  longer  he  would  have  had  the  same  seasonable  knowl- 
edge as  was  acquired  by  the  lookout.  Vigilance  is  required  of 
those  in  charge  of  both  vessels,  and  where  there  is  negligence  on 
both  sides,  both  must  share  the  consequences.  The  best  judg- 
ment I  can  form  in  this  case  is,  that  there  was  fault  on  both 
sides,  and  the  damages  must  be  divided.  No  estimate  was  made 
of  the  cost  of  repairing  the  schooner,  as  that  was  not  necessary 
in  the  view  taken  of  the  case  by  the  court.  Unless  the  parties 
agree  to  the  amount  of  the  damages,  it  will  be  necessary  to  send 
the  case  to  a  commissioner. 

Decree  reversed,  and  let  a  decree  be  entered  that  both  parties 
were  in  fault,  and  that  the  damages  and. costs  be  divided. 
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Samuel  L.  Davis,  Libellant  and  Appellant,  v.  William  W. 

Wallace  et  al. 

A  vessel  was  chartered  nnder  a  contract  that  she  was  to  have  "  three  working  days  to 
load "  at  the  port  of  lading,  and  quick  despatch  in  dischaiging  at  the  port  of  dis- 
charge. On  arrival  at  the  port  of  discharge,  the  master  notified  the  charterers,  and  was 
requested  to  call  the  following  day,  and  received  no  orders  as  to  his  place  of  discharge 
till  after  the  lapse  of  three  days,  when  he  went  to  the  place  to  which  he  was  directed. 
Nothing  appeared  to  show  that  the  delay  was  claimed  as  a  matter  of  right  by  the  con- 
signees, but  rather  as  a  request  voluntarily  acceded  to  by  the  master.  Seld^  that  the 
libellant  was  not  entitled  to  recover  the  rate  of  demurrage  per  diem,  stipulated  in  the 
contract  for  the  three  days*  detention. 

After  reaching  the  wharf  designated  by  the  consignees  as  the  place  of  discharge,  the  libel- 
lant*8  vessel  was  detained  four  days  before  the  unloading  was  completed:  three  by  rea- 
son of  the  berth  at  the  wharf  being  occupied  by  another  vessel  for  whose  departure  the 
libellant  was  compelled  to  wait;  one  in  consequence  of  the  lack  of  teams  to  take  the 
oargo  away.  Eeld^  that  libellant  was  entitled  to  recover  the  stipulated  demurrage 
per  diem  for  these  four  days  of  delay. 

The  contract  in  this  case  contained  a  clause  that  the  cargo  should  be  "  received  and  deliv- 
ered at  the  ports  of  lading  and  discharging  as  customary."  ffek^  this  clause  referred  to 
the  manner  of  receiving  and  delivering  the  cargo,  and  had  no  reference  to  the  question 
whether  the  libellant's  vessel  was  justly  required  to  wait  her  turn  at  the  wharf,  where 
she  was  ordered  to  dischai^  by  the  consignees. 

Consignees  cannot  select  a  place  of  discharge  within  a  port  which  would  necessitate 
greater  delay  in  discharging  than  the  charter  allowed. 

Proof  of  usage  at  a  port,  in  respect  to  the  reception  or  delivery  of  a  cargo,  may  be  re- 
ceived to  interpret  the  meaning  of  obscure  or  equivocal  language  in  a  contract,  or  in  the 
absence  of  express  stipulation,  but  demurrage  is  a  matter  of  contract,  the  provisions  of 
which  usage  cannot  modify. 

Admiralty  appeal.  Libel  for  demurrage.  The  schooner  Sam- 
uel Fish  was  chartered  by  the  libellant  to  the  respondents,  to 
bring  a  cargo  of  coal  from  Georgetown  or  Baltimore,  as  they 
might  elect,  to  Boston,  at  a  certain  freight  per  ton,  and  it  was 
agreed  that  the  respondents  should  have  three  working  days 
to  load  at  Georgetown,  and  quick  despatch  in  discharging  at 
Boston.  In  cftso  the  vessel  should  be  longer  detained,  they 
were  to  pay  demurrage  at  the  rate  of  $35  per  day,  provided 
such  detention  should  happen  by  their  own  or  their  agent's 
default.  It  was  further  agreed  that  the  cargo  should  be  re- 
ceived and  delivered  as  customary,  at  the  ports  of  loading  and 
discharging. 
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The  schooner  took  a  full  cargo  of  coal  at  Baltimore,  July  7, 
1863,  and  arrived  at  Boston,  Thursday,  the  28d  of  July.  The 
master  promptly  reported  his  arrival  to  the  charterers.  When 
informed  that  the  schooner  had  arrived,  they  replied  that  they 
had  nothing  to  do  with  the  cargo,  and  referred  the  master  to 
the  shippers  and  consignees.  Due  notice  was  given  the  con- 
signees, and  they  informed  the  master  that  the  cargo  was  not 
sold,  and  requested  him  to  call  again,  on  the  next  day,  which  he 
did.  On  Saturday,  following  the  arrival  of  the  schooner,  (he 
consignees  directed  the  master  to  proceed  to  a  certain  wharf  in 
South  Boston  to  discharge.  He  reached  the  designated  wharf 
on  Sunday,  but  finding  another  vessel,  which  had  not  commenced 
to  unload,  he  notified  the  charterers  that  he  had  no  place  at 
which  to  unload  his  vessel.  The  libellant's  vessel,  however,  lay 
there  until  the  following  Thursday,  when  the  vessel  that  had 
previously  occupied  the  berth  at  the  wharf  went  away,  and  the 
Samuel  Fish  hauled  up  and  commenced  to  di^harge.  She  com- 
menced to  discharge  in  the  afternoon,  but  was  delayed  one  day 
for  want  of  teams  to  take  away  the  cargo,  and  did  not  complete 
the  discharge  until  the  following  Thursday.  Damages  were 
claimed  by  the  libellant  for  failure  to  comply  with  the  stipula- 
tions of  the  charter-party.  In  the  District  Court  a  decree  was 
entered  in  favor  of  the  respondents. 

J.  C.  Dodge,  for  libellant. 

First.  Did  this  vessel  have  *^  quick  despatch,"  according  to 
the  contract  ? 

Second.  If  she  did  not,  did  the  detention  happen  by  the  de- 
fault of  the  charterer  ? 

1.  Let  us  first  ascertain  the  meaning  of  the  term  ^^  quick 
despatch,"  in  its  application  to  the  loading  and  discharging  of 
vessels.  The  law  seems  to  be  settled,  that  in  the  absence  of  any 
express  contract  authorizing  delay  in  dischargitig,  or  usage  so 
well  settled  and  uniform  as  to  raise  an  implied  contract,  the  con- 
signee is  bound  to  receive  the  cargo  as  soon  as  he  is  notified  of 
the  readiness  of  the  carrier  to  deliver  it.  No  doubt,  in  this  as 
in  every  other  case  of  a  contract  in  which  time  of  performance 
is  not  stated,  we  may  apply  the  formula  of  ^^  reasonable  time," 
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but  this  does  not  imply  delay  for  the  convenience  or  profit  of  the 
consignee,  any  more  than  in  land  carriage.  The  contract  is,  to 
carry  and  deliver  the  cargo.  There  is  nothing  in  it  authorizing 
the  consignee  to  use  the  vessel  as  a  storehouse. 

The  liabilities  of  a  carrier  are  very  onerous,  and  are  not  to  be 
protracted  beyond  the  contract  If  the  cargo  is  not  received  by 
the  consignee  when  offered,  it  remains  in  possession  of  the  car- 
rier, not  as  carrier,  but  as  bailee  in  deposit.  But  the  carrier  has 
not  stipulated  to  assume  this  new  relation  to  the  cargo ;  and  if 
he  does  so  at  the  request  or  for  the  convenience  of  the  consignee, 
the  law  implies  a  promise  of  payment  for  this  new  service. 
Clandanid  v.  Tkekerman,  17  Barb.  184,  and  the  cases  there 
cited ;  The  Salmon  FaU%  Manufacturing  Company  v.  The  Bark 
Tangier^  21  Law  Rep.  6,  8 ;  Richardson  et  ah  v.  G-oddardet  al.j 
23  How.  28,  40. 

Such  being  the  legal  rights  of  the  parties  without  a  special 
contract,  and  in  the  absence  of  usage,  it  cannot  reasonably  be 
pretended  that  less  than  this  was  intended  when  they  contracted 
for  "  quick  despatch." 

The  truth  is,  that  these  words  were  inserted  in  the  contract,  to 
guard  against  being  detained  by  virtue  of  a  usage  that  has  grown 
up  in  Boston,  to  wait  three  days,  in  the  absence  of  a  contract, 
before  having  a  berth  at  which  to  discharge.  The  purpose  was, 
to  give  this  vessel  the  same  rights  she  would  have  had  by  law, 
without  the  usage. 

2.  Was  this  detention  by  the  default  of  the  charterers  or  their 
agents  ?  The  term  means  failure  on  the  part  of  the  charterers 
to  perform  what  they  are  bound  to  perform  by  the  charter.  If 
the  vessel  does  not  have  ^^  quick  despatch  "  because  the  charter- 
ers, or  persons  standing  in  their  place,  fail  to  receive  the  cargo, 
the  demurrage  is  due.  If  the  delay  is  caused  by  neglect  on  the 
part  of  the  vessel  to  deliver  the  cargo,  then  it  would  not  be  due. 
See  the  use  of  the  term  in  Abbott  on  Ship.  807.  See  Bandall  v. 
Zj/neh,  2  Camp.  852  -  856. 

Under  our  charter  with  the  defendants,  a  cargo  is  taken  on 
board  consigned  to  Lewis  Audenried  &  Co.,  at  Boston,  but  no 
particular  wharf  is  specified.    We  arrive  ;  the  defendants  refer 
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lis  to  the  consignees,  who  order  us  to  How's  Wharf  at  South 
Boston.    And  there  most  of  the  detention  takes  place. 

Our  claim  is,  that  when  we  reported,  we  should  haye  been 
sent  at  once  to  a  berth  where  unloading  might  be  commenced 
without  delay,  and  that  the  cargo  should  have  been  receiyed 
without  interruption  for  want  of  teams. 

It  seems  a  practice  has*  grown  up  in  Boston  for  a  vessel  arriv- 
ing with  coal  under  the  ordinary  bill  of  lading  only,  without  a 
charter  or  any  stipulation  as  to  time  of  discharging,  to  wait  three 
days,  if  the  consignee  desires  it,  for  him  to  sell  the  coal.  I  do 
liot  stop  to  inquire  whether  this  is  a  good  custom,  because,  under 
our  stipulation  for  ^'  quick  despatch,"  the  custom  has  no  applica- 
tion to  us.  It  cannot  control  our  express  contract.  The  Beeiide^ 
2  Sumn.  567  ;  Macomber  v.  Parker,  13  Pick.  176, 182. 

It  will  be  found  that  in  every  case  relied  upon  by  respondents, 
that  the  vessel  had  undertaken,  expressly  or  by  implication,  to 
load  or  unload  her  cargo  at  a  particular  wharf  or  dock. 

David  ThaxteTy  for  respondents. 

Upon  all  the  evidence,  it  is  therefore  fair  to  say  that  these 
facts  are  not  in  controversy,  to  wit :  — 

That  coal-laden  vessels  discharge  at  coal  wharves  to  which 
they  are  assigned. 

That  the  capacity  of  these  wharves  is  limited. 

That  the  peculiarities  of  the  trip  often  bring  a  large  fleet  of 
vessels  hero,  requiring  them  to  wait  their  turns  at  the  wharves  at 
which  they  are  to  discharge. 

That  vessels  do  invariably  wait  their  turn  in  discharging,  upon 
being  assigned  a  wharf. 

Now  it  is  well  settled  that  in  the  absence  of  any  express  agree- 
ment, fixing  the  time  for  unloading,  the  law  implies  a  contract  to 
unload  in  the  usual  and  customary  time  for  unloading  such  a 
cargo,  having  reference  to  the  usual  and  customary  manner  of 
discharging,  such  as  waiting  turns,  at  the  port  of  discharge. 
jRodgers  V.  ForreBters,  2  Camp.  483  ;  Burmester  v.  ffodffson,  2 
Camp.  488 ;  Nichols  v.  Tremlett,  1  Sprague,  361 ;  2  Holt  on  Ship. 
27  ;  Man.  &  Pol.  Sh.  177  ;  Lawes  on  Charter-Parties,  183  ;  Mac- 
lachlan  on  Ship.  445 ;  Harris  v.  Dreesmauj  25  Eng.  L.  &,  Eq. 
626 ;  Parker  v.  Winlowj  7  El.  &  B.  942. 
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It  appearing,  therefore,  that  the  waiting  for  turns  is  a  matter 
of  frequent,  constant  occurrence  at  this  port,  and  that  it  is  the 
inyariable  rule  for  vessels  to  wait  their  turn  in  discharging,  to 
entitle  the  libellant  to  recoTcr  for  any  detention  thus  caused,  he 
must  show  an  express  agreement  to  pay  for  such  detention,  or 
such  a  well-established  and  recognized  usage  to  pay  so  known  to 
the  trade  as  to  be  recognized  and  treated  as  part  of  the  contract. 

It  is  to  be  borne  in  mind  that  respondents'  sole  liability  for  any 
detention  rests  upon  this  proYiso :  "  Provided  such  detention 
shall  happen  by  default  of  the  said  parties  of  the  second  part 
[the  respondents]  or  their  agent." 

This  clause,  peculiar  to  American  charter-parties,  has  received 
a  judicial  construction  by  the  State  court,  —  the  only  construc- 
tion of  which  it  is  capable  if  it  is  to  have  any  operative  value  in 
the  contract.     Towk  v.  Kettell,  5  Cush.  18. 

It  appears  by  the  first  article  of  the  libel,  admitted  in  the  an- 
swer, that  the  libellant,  the  master  of  the  schooner,  sailed  her 
'^  on  shares,*'  having  the  exclusive  management,  navigation,  and 
control  of  her.  That  this  created  him  owner  pro  hac  vice  of  the 
schooner  is  well  settled.  Thomas  v.  Osbomf  19  How.  22 ;  Wd>b 
et  aL  V.  Peirce^  1  Ciurt.  104. 

Having  this  authority  as  owner,  he  made  this  charter  with  tl^B 
defendants,  and  with  the  same  authority  he  made  the  contract 
with  L.  Audenried  &  Co.  to  transport  and  deliver  the  coal  in 
question  according  to  the  terms  of  the  bill  of  lading  then  signed 
by  him,  and  under  which  it  was  shipped. 

Even  if  he  had  not  been,  as  he  was,  owner  pro  hac  vice^  but 
merely  master,  yet  under  this  charter-party  the  custody  of  the 
vessel  would  remain  in  her  owners,  and  the  master  would  be 
their  agent,  and  in  giving  this  bill  of  lading  the  owner  would  be 
bound  thereby  as  against  the  shippers.  Schooner  Freeman  v. 
Buckingham^  18  How.  182. 

Now,  this  bill  of  lading  is  in  the  usual  form,  without  any 
stipulation  in  regard  to  the  time  and  manner  of  delivery,  and, 
therefore,  requires  the  master  to  deliver,  and  the  shippers  or 
consignees  to  receive,  as,  and  only  as,  customary ;  that  is,  in 
the  time  which  would  be  required  to  discharge  her  in  the  usual 
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and  customary  manner ;  and  this  cargo,  as  has  been  seen  from 
the  testimony,  was  so  discharged  and  received. 

It  is  submitted,  however,  that,  by  the  true  construction  of  the 
charter-party,  the  contract  for  delivery  is  substantially  the  same 
as  that  which  the  law  implies  in  the  absence  of  any  express 
agreement,  as  in  the  case  of  an  ordinary  bill  of  lading. 

The  manner  of  delivery  must  necessarily  affect  the  time  in 
which  delivery  can  be  made,  and  any  provision  for  the  quick 
despatch  of  a  vessel,  which  also  provides  that  such  delivery  shall 
be  made  in  the  customary  manner,  can  only  be  interpreted  with 
reference  to  the  manner  in  which  the  vessel  is  discharged. 

Plenary  evidence  that  such  was  the  construction  intended  by 
the  parties  may  be  found  in  the  provision  in  regard  to  the  lading 
of  the  vessel.  It  cannot  be  doubted  that  the  time  actually  re- 
quired to  discharge  a  cargo  of  coal,  the  vessel  having  a  berth  and 
all  the  conveniences  for  discharging,  was  known  to  the  libellant, 
who  was  familiar  with  the  trade ;  yet,  while  he  limited  the  exact 
time  for  loading,  for  discharging  he  stipulated  that  she  should 
be  discharged  in  the  customary  manner  with  quick  despatch.  It 
is  obvious  that  the  parties  agreed  that  the  vessel  should  discharge 
as  other  vessels  discharge,  but  that  there  should  be  no  default 
in  the  defendants  while  thus  discharging  her  to  give  her  quick 
despatch. 

Clifford,  J.  Thirteen  days  elapsed  in  the  efforts  to  secure  a 
berth  and  in  discharging  the  cargo,  without  reckoning  the  day  of 
the  arrival  or  the  day  the  discharge  was  completed.  Prior  to 
the  directions  given  to  proceed  to  the  wharf  at  South  Boston,  it 
may  reasonably  be  inferred  'that  the  master  acquiesced  in  the 
neglect  to  designate  a  place  for  the  discharge  of  the  cargo  ;  and 
if  so,  then  the  day  of  the  arrival  of  the  schooner  and  the  Friday 
and  Saturday  following  should  be  deducted.  Perhaps  Sunday 
was  spent  in  getting  to  the  wharf  and  in  preparations  for  unlad- 
ing. Whether  the  second  notice  to  the  charterers  was  given  on 
Sunday  afternoon  or  Monday  morning  does  not  appear ;  but  com- 
puting the  delay  in  the  most  favorable  light  for  the  respondents, 
it  is  clear  that  there  was  a  loss  of  three,  if  not  four,  full  days  for 
the  want  of  a  place  to  discharge  and  deliver  the  cargo  before  the 


MAY  TERM,  1838.  129 


Davis  0.  Wallace  et  al. 


stevedores  were  able  to  commence  the  work.  They  also  lost  one 
day  afterwards  for  the  want  of  teams  to  take  the  coal  away,  mak- 
ing at  least  four  days  of  unnecessary  delay,  for  which  the  respon- 
dents are  clearly  responsible,  unless  the  defence  set  up  in  the 
answer  can  be  maintained.  Payment  for  six  days'  delay  is 
claimed  in  the  libel,  but  it  seems  to  the  court,  for  the  reasons 
already  suggested,  that  none  of  the  time  prior  to  the  arrival  of 
the  schooner  at  the  wharf  in  South  Boston  should  be  reckoned 
against  the  respondents.  The  defence  set  up  in  the  answer  is, 
iliat  the  schooner  on  her  arrival  was  directed  to  a  certain  wharf 
to  discharge,  that  she  had  a  berth  at  that  wharf  in  her  regular 
turn,  and  that  the  master  was  enabled  to  commence  the  discharge 
of  the  vessel  within  the  time  and  in  the  manner  established  by 
the  usage  and  custom  of  the  port  for  the  unlading  of  vessels 
engaged  in  the  coal  and  other  coasting  trade.  The  admission  of 
the  answer  also  is,  that  the  schooner,  when  she  proceeded  to  the 
wliarf  where  she  was  directed  to  discharge,  found  the  berth  occu- 
pied by  another  vessel,  and  was  obliged  to  wait  for  a  turn  until 
that  vessel  completed  her  discharge,  and  the  period  of  delay,  as 
stated  in  the  answer,  is  somewhat  longer  than  is  shown  in  the 
proofs.  A  delay  beyond  what  is  ordinarily  necessary  during  the 
discharge  of  the  vessel  is  also  admitted  in  the  answer,  but  it  is 
ascribed  to  the  inability  of  the  consignees  to  obtain  stevedores,  iu 
consequence  of  the  extreme  heat  and  largo  arrival  of  coal,  and 
not  to  the  want  of  teams  to  remove  the  coal,  as  alleged  in  the 
libel.  The  respondents  in  argument  make  two  points  of  defence 
on  which  they  chiefly  rely :  first,  they  contend  that  the  consignees 
had  a  right  to  select  the  wharf  where  the  schooner  was  to  dis- 
charge, and  that  if  the  berth  was  occupied  by  another  vessel 
when  she  arrived  there,  she  was  bound  to  wait  her  turn  without 
any  charge  for  demurrage ;  second,  that  vessels  arriving  at  this 
port  loaded  with  coal  not  previously  sold  by  the  consignees  arc, 
if  requested,  obliged  by  the  usages  of  the  port  to  wait  three  days 
before  commencing  to  discharge,  to  give  the  owners  of  the  coal 
an  opportunity  to  effect  a  sale.  Whether  the  consignees  effected 
a  sale  of  tlie  coal  before  they  designated  a  place  for  discharging 
the  same  does  not  appear,  but  it  does  appear  that  the  wharf  desig- 
YOL.  ni.  9 


180  MASSACHUSETTS  DISTMOT. 

Daris  v,  Wallace  d  al. 

nated  belonged  to  a  thkd  person,  and  was  not  one  occupied  by 
the  consignees.  Undoubtedly  the  consignees,  as  the  agents  of 
the  charterers,  had  a  right  to  designate  the  place  where  the  ves- 
sel should  discharge  the  cargo,  but  it  must  be  one  within  the 
terms  of  the  charter-party.  They  could  not  go  out  of  Ihe  port 
of  destination,  nor  could  they  select  one  within  the  port  which 
would  involve  greater  delay  in  discharging  than  the  charter  al- 
lowed. Express  reference  was  made  in  the  bill  of  lading  to  the 
charter-party,  so  that  the  consignees  had  no  greater  rights  than 
the  charterers.  The  charterers  were  allowed  "  three  working  days 
to  load  "  at  the  port  of  departure,  and  they  stipulated  to  make 
'^  quick  despatch  in  discharging  at "  the  port  of  destination  ;  and 
the  consignees  had  the  same  rights  and  were  bound  by  the  same 
obligations.  Reference  is  made  by  the  respondents  to  the  stipu- 
lation in  the  charter-party  that  the  cargo  ^'  shall  be  received  and 
delivered  at  the  ports  of  loading  and  discharging  as  customary." 
But  it  is  evident  that  that  clause  refers  to  the  manner  of  receiving 
and  delivering  the  cargo,  and  that  it  has  nothing  to  do  with  the 
question  under  consideration.  Where  there  is  no  special  con- 
tract, the  usage  of  the  port  in  rpspect  to  the  reception  and  deliv- 
ery of  the  cargo,  in  controversies  between  the  ship-owner  and  the 
consignee,  is  frequently  a  very  material  consideration ;  but  de- 
murrage is  a  matter  of  contract,  and  it  is  well-settled  law  that 
usage  cannot  prevail  over  or  nullify  the  express  provisions  of  a 
contract  Bliven  et  al.  v.  N,  JS.  Screw  Company^  28  How.  481 ; 
Add.  on  Con*.  970.  Proof  of  usage  is  admitted  either  to  inter- 
pret the  meaning  of  the  language  of  the  contract  or  to  ascertain 
its  nature  and  effect  in  the  absence  of  express  stipulation,  and 
where  the  meaning  is  equivocal  or  obscure ;  but  the  proof  of  usage 
is  not  admitted  to  contradict  express  stipulations,  or  to  vary  the 
language  employed  by  the  parties  where  their  meaning  is  ex- 
pressed in  plain  and  unambiguous  terms.  The  Reeside^  2  Sumn. 
569.  Such  delay  as  occurred  before  the  schooner  arrived  at  the 
wharf  designated  by  the  consignees  will  be  left  out  of  view  at 
present,  and  will  be  separately  considered  in  examining  the  sec- 
ond ground  of  defence.  First  defence  is,  that  the  schooner  was 
properly  required  to  wait  her  turn  at  the  wharf  where  she  was 
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directed  to  discharge  by  the  consignees.  By  the  terms  of  the 
charter-party  the  schooner  was  entitled  to  quick  despatch  at  the 
port  of  discharge ;  and  the  libellant  contends  that  the  proposition 
of  the  respondent  is  in  direct  conflict  with  the  stipulation  of  the 
charter^)arty.  Demurrage  is  the  sum  fixed  by  the  contract  of 
affreightment  as  a  remuneration  to  the  ship-owner  for  the  deten- 
tion of  the  ship  beyond  the  lay-days  allowed  for  loading  or 
unloading  the  vessel.  Mau.  &  Pol.  Sh.  176 ;  Pars.  Mar.  Law, 
261.  Stipulations  are  usually  inserted  in  charter-parties  and 
bills  of  lading,  to  prevent  disptites  and  define  the  rights  of  parties 
in  case  of  unforeseen  delays  in  loading  or  unloading,  specifying 
that  a  certain  number  of  days  called  running  or  working  days 
are  allowed  for  that  purpose,  and  it  is  frequently  stipulated  that 
tlie  charterer  or  freighter  may  delay  the  ship  for  a  further 
specified  time  at  an  agreed  price  per  day  for  such  over-time. 
Sometimes  the  contract  is,  that  the  vessel  shall  be  loaded  and 
discharged  in  the  usual  time,  or  within  a  reasonable  time  after 
her  arrival  in  port,  or  that  the  freighter  shall  be  allowed  the 
usual  and  customary  time  to  load  or  unload  at  the  port  of  load« 
ing  or  discharge.  In  other  cases  the  contract  of  affreightment  is 
without  any  such  definite  condition  ;  but  even  in  those  cases  the 
owner,  if  the  ship  is  improperly  detained,  may  frequently  have  a 
special  claim  to  damage  in  the  nature  of  demurrage.  The  settled 
rule  is,  where  the  contract  of  affreightment  expressly  stipulates 
that  a  given  number  of  days  shall  be  allowed  for  the  discharge 
of  the  cargo,  that  such  a  limitation  is  an  express  stipulation  that 
the  vessel  shall  in  no  event  be  detained  longer  for  that  purpose, 
and  that  if  so  detained,  it  shall  be  considered  as  the  delay  of  the 
freighter,  even  where  it  is  not  occasioned  by  his  fault,  but  was 
inevitable.  Fidd  v.  Chasej  Hill  &  Denis,  51.  Where  the  contract 
is,  that  the  ship  shall  be  unladen  within  a  certain  number  of 
days,  it  is  no  defence  to  an  action  for  demurrage  that  the  over- 
delay  was  occasioned  by  the  crowded  state  of  the  docks,  or  by 
port  regulations,  or  government  restraints.  Detention  of  the 
vessel  for  loading  or  discharging  longer  than  the  time  allowed  by 
the  contract  entitles  the  owner  to  the  stipulated  demurrage, 
although  it  was  impossible  to  complete  the  work  within  that  time 
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by  natural  causes.  Randall  v.  Lyneh^  2  Camp.  852 ;  Barret  v. 
DuUon,  4  Gamp.  283 ;  HiU  v.  Idle,  4  Gamp.  827 ;  Fumdl  y. 
7%>maSf  5  Bing.  188.  Much  reliance  is  placed  by  tlie  respon- 
dents upon  the  case  of  Rodger  %  v.  Forre$ter$j  2  Gamp.  483 ;  and 
also  upon  the  case  of  Bumiester  v.  ffodgsotiy  2  Gamp.  488 ;  but 
it  is  quite  clear  that  they  are  not  applicable  to  the  present  case, 
unless  it  be  held  that  the  words  ^*  quick  despatch  in  discharging  " 
have  no  meaning  whatsoever.  Stipulations^  express  or  implied, 
that  the  ship  shall  not  be  detained  beyond  the  period  or  periods 
specified  in  the  contract  of  affreightment  are  not  controlled  by 
the  usage  of  the  port  where  the  vessel  is  to  load  or  discharge ; 
and  if  the  freighter  detains  the  vessel  beyond  the  time  specified, 
he  is  liable  to  an  action  on  the  contract  adapted  to  the  nature 
of  the  instrument  and  the  practice  of  the  jurisdiction  where 
the  suit  is  brought.  Ab.  Sh.  803  ;  Clendaniel  v.  Tuckerman^ 
17  Barb.  184.  Just  prior  to  the  arrival  of  the  plaintiff's  vessel 
an  unusual  number  of  other  vessels  arrived  at  the  defendant's 
wharf  for  the  purpose  of  discharging  their  cargoes.  They  had 
been  held  back  for  a  time  by  a  storm,  but  being  first  at  the  wharf 
they  were  entitled  to  priority  in  turn.  Tlie  consignee  had  but  one 
wharf,  and  he  offered  to  prove  the  circumstances  at  the  trial,  as 
an  excuse  for  the  delay,  but  the  judge  excluded  the  evidence,  and 
the  Court  of  Appeals  held  that  it  should  have  been  admitted.  A 
direct  admission,  however,  is  made  in  the  opinion  that  the  de- 
fendant would  be  liable,  if  he  was  in  fault,  in  suffering  such  an 
accumulation  of  craft,  laden  with  cargo  for  himself,  for  the  same 
wharf,  at  the  same  time.  But  the  court  also  ruled  that  wliere 
there  is  an  express  contract,  the  parties  are  held  strictly  to  its 
terms,  and  that  no  excuse,  as  a  general  rule,  is  available  in  such 
cases  for  delay ;  considering  that  the  whole  delay  in  that  case  did 
not  exceed  two  days,  it  may  be  that  the  decision  is  correct,  upon 
the  ground  that  the  discharge,  in  view  of  the  circumstances,  was 
within  a  reasonable  time.  Conceding  the  correctness  of  that 
decision,  still  it  cannot  affect  the  case  at  bar,  as  by  tlie  express 
terms  of  the  charter-party  the  owners  of  the  vessel  were  entitled 
to  quick  despatch  in  discharging,  and  it  cannot  be  admitted  that 
thirteen  days'  delay  was  not  a  violation  of  that  provision.     Par- 
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ties  may  contract  as  they  please,  but  their  contracts  mnst  be 
construed  and  executed  as  they  are  made.  They  may  contract 
that  the  ship  shall  wait  any  number  of  days  before  commencing 
to  load  or  discharge,  and  that  the  freighter  shall  have  any  num- 
ber of  lay-days,  with  or  without  charge,  or  none  at  all,  or  that 
the  ship  shall  load  or  discharge  in  turn  ;  but  any  such  special 
arrangement,  enlarging  the  time  for  loading  or  discharging,  is 
matter  of  special  contract.  Even  the  covenant  to  load  with 
usual  despatch  excludes  every  delay  on  the  part  of  the  sliipper 
beyond  "  the  ordinary  time  for  bringing  the  cargo  to  the  place  of 
landing  and  loading."  Kearon  v.  Pearson  et  al.^  7  H.  A  N.  886. 
Viewed  in  the  most  favorable  light  for  the  respondents,  it  must 
be  understood  that  the  stipulation  for  quick  despatch  in  dis- 
charging excludes  all  delay  save  the  time  employed  in  tmloading 
and  delivering  the  cargo,  except  what  is  occasioned  by  natural 
causes  beyond  the  control  of  the  party  contracting.  Such  ex- 
ception was  denied  in  the  case  of  Kearon  v.  Pearson  et  al.  ;  and  it 
is  clear  that  it  cannot  be  admitted  where  the  covenant  is  only  for 
usual  despatch  ;  it  cannot  be  admitted  in  cases  like  the  present. 
The  power  to  designate  the  place  of  discharge  belongs  to  the  con- 
signee, but  he  is  bound  to  select  a  place  whore  the  ship  will 
encounter  no  delay  beyond  the  time  necessary  for  the  unloading 
of  the  vessel  where  the  delivery  and  reception  of  the  cargo  is 
required  by  law.  The  Eddy,  6  Wall.  490  ;  The  Bird  of  Paror 
disc  J  5  Wall.  545.  Delay  beyond  that,  if  occasioned  by  natural 
cause  over  which  the  defendant  has  no  control,  may,  perhaps,  be 
excused  in  a  case  where  there  is  no  express  contract  as  to  time, 
but  that  question  does  not  arise  in  this  case,  and  no  decided 
opinion  is  expressed  upon  the  subject.  Enough  has  already  been 
remarked  to  show  that,  in  the  view  of  the  court,  the  second  ques- 
tion presented  by  the  respondents  does  not  arise  in  the  case,  for 
the  reason  that  the  master  appears  to  have  acquiesced  in  the 
delay  without  complaint  or  notice  to  the  respondents  that  he 
should  hold  them  responsible.  Wlien  told  that  the  coal  was  not 
sold,  and  requested  to  call  on  the  following  day,  if  he  did  not 
intend  to  acquiesce  in  the  consequent  delay,  he  ought  to  have 
said  so,  or  in  some  manner  to  have  signified  to  the  consignees 
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that  be  did  not  waive  the  right  of  the  ship-owner.  Nothing  ap- 
pears in  the  record  to  warrant  the  conclusion  that  the  delay  at 
that  time  was  claimed  by  the  consignees  as  matter  of  right ;  but 
in  view  of  the  circumstances  it  is  much  more  reasonable  to  infer 
that  it  was  but  a  request,  and  as  such  was  voluntarily  acceded  to 
by  the  master.  Regarded  as  a  claim  of  right,  very  strong  doubts 
are  entertained  whether  it  could  be  sustained  in  any  case,  and  it 
is  quite  clear  that  such  a  usage,  if  proved,  can  never  avail  as  a 
defence  where  it  comes  in  conflict  with  the  terms  of  the  contract. 
Usage  is  never  held  to  make  a  contract,  and  proof  of  it  will 
never  be  admitted  to  contradict  a  contract  expressed  in  clear  and 
unambiguous  terms.  The  libellant  is  entitled  to  recover  for  four 
days'  unnecessary  delay  of  the  schooner  in .  discharging  at  the 
port  of  destination. 

The  decree  'of  the  District  Court  is  reversed,  and  let  a  decree 
be  entered  for  the  libellant. 


Thomas  Mandell,  Executor,  v.  Ebenezeb  W.  Pierce. 

On  May  1, 1866,  a  tax  was  asseised  npon  the  inoome  of  the  plaintifTs  testatrix,  firom  the 
l8t  of  January,  1865,  to  July  2, 1866,  the  day  of  the  testatrix's  decease.  The  amount  of 
the  tax  was  paid  under  protest,  by  the  plaintiff,  as  execntor,  to  present  the  distraint  of 
property,  and  brought  suit  to  recoyer  the  amount  Held,  that  the  tax  was  legally  as- 
sessed against,  and  collectable  from,  the  plaintiff  as  executor. 

The  liability  in  this  case  accrued  in  the  lifetime  of  the  recipient  of  the  income,  at  whose 
death  it  passes  oyer  to  the  executor  or  administrator,  as  a  debt  against  the  estate. 

When  the  recipient  dies  within  the  year,  the  return  must  be  made  by  the  executor  or 
administrator. 

The  tax  is  imposed  upon  the  income  of  the  property  of  the  decedent,  and  the  liability  is 
not  disohaiged  because  the  decease  occurs  before  the  time  appointed  by  law  for  making 
the  return  upon  which  the  tax  is  predicated. 

Assumpsit  to  recover  the  amount  of  an  internal-revenue  tax, 
paid  under  protest.    Facts  agreed. 

Sylvia  Ann  Howland,  of  New  Bedford,  single  woman,  died 
July  2, 1865,  and  the  plaintiff,  also  of  New  Bedford,  was  during 
said  year  duly  appointed  executor  of  her  last  will,  and  was  at 
the  time  of  the  suit  such  executor.    The  plaintiff,  as  such  execu- 
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tor,  was  required  by  the  assistant  assessor  of  internal  revenue  for 
the  First  Collection  District  of  Massachusetts,  in  which  New  Bed- 
ford is  situate,  to  make  return  of  the  income  receiyed  by  said 
Sylvia  Ann  Howland,  during  that  portion  of  the  year  1865, 
which  said  Sylvia  Ann  was  in  life,  and  did  make  such  return 
under  written  protest  indorsed  thereon,  not  conceding  any  liabil- 
ity to  taxation  thereon,  and  protesting  against  the  same.  On 
May  1, 1866,  the  assistant  assessor  assessed  a  tax  on  the  income 
of  said  Sylvia  Ann  Howland  from  and  including  the  1st  of  Jan- 
uary, 1865,  up  to  July  2,  1865,  the  day  of  her  decease,  of 
$4,512.36,  and  the  plaintiff  appealed  to  the  assessor,  who  sus- 
tained and  afGrmed  the  taxation,  and  the  plaintiff  subsequently 
appealed  to  the  commissioner  of  internal  revenue,  who  affirmed 
the  taxation  and  dismissed  the  appeal.  The*  tax  was  transmitted 
and  certified  to  the  collector  of  internal  revenue  for  said  district 
for  collection,  and  the  defendant  having  been  appointed  collector 
of  internal  revenue  for  said  district,  passed  into  his  hands,  as  such 
collector,  for  collection ;  and  the  defendant,  under  color  of  his 
office,  as  such  collector,  through  his  deputy,  demanded  of  the 
plaintiff,  as  such  executor,  the  payment  of  said  tax  ;  the  plaintiff 
declined  to  pay  the  same,  whereupon  the'  defendant,  as  collector 
as  aforesaid,  through  his  deputy,  threatened  to  collect  said  tax  by 
distraint  of  property,  and  was  proceeding  so^  collect  it  by  force, 
when  the  plaintiff,  in  order  to  avoid  a  distraint  of  property,  on 
the  6th  of  September,  1866,  paid  the  defendant  said  tax  of 
$4,512.86,  under  written  protest. 

T.  D.  Elliot  and  T.  M.  SteUon^  for  plaintiff. 

The  income-tax  law  does  not  authorize  the  tax  in  this  case. 

Sylvia  Howland  died  in  no  default  as  to  taxation,  and  before 
any  return  could  be  required  of  her  or  income  tax  could  be  as- 
sessed upon  her.  No  debt  or  liability  of  hers  passed  to  the 
plaintiff,  and  the  estate  was  then  in  his  hands  subject  only  to  the 
laws  taxing  estates.     Cooke  et  al.,  PetitionerSy  ^er.,  15  Pick.  237. 

And  there  is  no  statute  providing  such  tax  as  the  defendant 
has  collected. 

The  case  constantly  arises  under  the  State  law  of  Massachu- 
setts, and  it  was  never  supposed  that  an  income  duty  could  be 
assessed  unless  the  party  was  in  life  at  the  date,  May  1. 
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No  apportionments  of  income  tax  are  authorized  bj  the  statute. 

The  year  is  the  taxable  unit. 

An  income  is  the  result  of  the  transactions  of  a  period.  A 
man  may  gain  one  day  and  lose  the  next  Some  period  must  be 
determined  by  law  which  shall  give  the  just  mean  and  exhibit  of 
real  loss  or  real  gain.  Otherwise  the  government,  by  a  system  of 
comminution,  might  derive  taxes  from  profitable  months  or 
weeks,  and  not  repaying  for  the  unprofitable  ones,  might  gain 
large  income  taxes  where  the  citizen  had  in  fact  no  income. 

The  unit  is  by  the  statute  the  calendar  year. 

Act  1864,  June  30,  §  116,  relates  to  ^^  annual  gains,  profit,  or 
income,"  and  "  income  for  the  year  ending  December  81, 1865." 
And  it  allows  deduction  ^^  for  State,  county,  or  municipal  taxes 
paid  within  the  year."  And  this  last  allowance  cannot  be  efiected 
unless  the  calendar  year  is  for  purposes  of  income  tax  regarded 
as  one  and  indivisible.  Indeed,  in  Massachusetts,  the  assessment 
of  State,  county,  and  municipal  taxes  is  not  completed,  so  that 
demand  or  payment  can  be  had,  till  much  later  in  the  year  than 
the  date  of  S.  A.  Howland*s  decease. 

§  117  instructs  how  to  estimate  such  '^  annual  income,"  income 
^'  for  each  year,"  by  instructions  entirely  inapplicable  to  lesser 
periods  of  time. 

§  116  shows  who  are  liable  to  income  tax,  and  that  is  only 
^^  persons,"  and  of  such  only  ^'  those  residing  in  the  United 
States,  or  citizens  of  the  United  States  residing  abroad." 

Which  description  does  not  include  the  dead  or  the  estates 
formerly  theirs.  • 

The  deduction  of  1 600  is  provided  to  come  out  of  a  year's 
income,  and  no  arrangement  exists  for  apportioning  it  among  the 
parts  of  a  year,  either  by  time  or  by  actual  receipts. 

Throughout  the  statute  no  *^  estate  "  is  spoken  of  in  connection 

with  income  tax. 
§  116  speaks  of  real-estate  purchases  and  sales,  and  expressly 

provides  a  ^'  year  "  as  the  period  of  realization  for  the  purposes 

of  income  tax. 

§  117.  Deductions  also  of  repmrs  to  an  extent  not  greater 

than  the  average  of  five  years  is  permitted.    It  is  manifest  that 
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soch  a  deduction  cannot  come  out  of  any  single  day's,  but  from 
the  balance  of  a  year's  fortune. 

§  118  is  very  significant.  The  income  tax  is  based  on  a  return 
required,  not  of  deceased  people,  but  **  of  all  persons  of  lawful 
age,"  and  who  else  ?  Here  would  be  the  place  to  provide  for  the 
case  of  an  estate.  Such  return  precedes  the  assessment  and 
liability  which  falls  on  May  1,  and  therefore  if  a  person  is  dead 
before  such  return,  there  could  be  no  return,  and  a  fortiori  no 
liability.  Besides  persons  of  lawful  age,  ^^  guardians  and  trustees 
are  required  to  make  return  of  the  income  of  the  minor  or  cestui 
que  truU^^  and  no  provision  whatever  requires  an  executor,  as 
such,  to  make  return  of  the  income  received  by  his  principal 
during  any  period  of  his  life. 

The  ^'  guardians  or  trustees  "  must  make  return  of  the  income 
of  those  for  whom  they  act  as  guardian  or  trustee. 

And  if  it  were  possible  in  a  loose  sense  to  style  an  executor  a 
*'  trustee,"  it  would  [still  be  impossible  to  style  him  a  trustee  for 
the  deceased  testatrix. 

The  omission  to  require  a  return  from  executors  or  adminis- 
trators is  the  more  marked  in  §  118,  because  the  section  does 
mention  the  words  ^^  executors  and  administrators,"  and  does 
require  a  return  from  them,  so  far  as  they  are  guardians  or  trus- 
tees, of  the  amount  of  the  income  of  the  eestuis  que  trusty 
i.  e.  the  heir  or  legatee.  This  refers  to  the  frequent  case  where 
an  executor  has,  in  addition  to  his  proper  duties  as  executor,  cer- 
tain trust  duties  imposed  by  a  will.  Miller  y.  Congdony  14  Gray, 
114. 

A  collector  of  internal  revenue  is  liable  to  suit  if  he  collects  an 
illegal  tax  by  force ;  i.  e.  he  cannot  justify  his  tort  under  the  laws. 

So  if  he  still  proceeds  after  being  told  in  writing  of  the  error 
and  illegality,  and  the  refusal  to  pay  and  purpose  to  recover  back. 

For  in  such  last  case  he  is  fully  warned,  goes  on  at  his  choice 
and  peril,  and  can  require  indemnity  of  his  principal  before  pay- 
ing over.    Elliott  y.  Swariwout^  10  Pet;  lf53. 

The  above  principles  are  those  of  common  law.  Elliott  y. 
Swartwout,  10  Pet.  158 ;  Bend  y.  Sbyt^  13  Pet.  263 ;  OuHis's 
Administratrix  y.  Fiedler^  2  Black,  461. 
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Q^.  S.  HiUiardy  United  States  Attorney,  and  W.  A.  Fieldy  As- 
sistant United  States  Attorney,  for  defendant. 

The  recent  statutes  of  the  United  States  and  the  sections  of 
the  same  relating  to  taxes  on  income  are  the  following :  — 

§§  49,  60,  61,  c.  45, 1861, 12  Stat,  809 ;  §§  89,  90,  91,  92,  98, 
c.  119, 1862, 12  Stat.  478 ;  §  1,  containing  amendment  to  §  93, 
vbi  supra,  and  §  11  of  c.  74, 1863,  12  Stat.  718,  723 ;  §§  116, 
117, 118, 119,  c.  173, 1864, 13  Stat  281 ;  §  1,  c.  78,  1865,  13 
Stat.  479,  480 ;  §  9,  c.  184,  1866, 14  Stat-  138 ;  §  13,  c.  169, 
1867, 14  Stat.  477,  478,  4T9. 

The  statutes  in  force  at  the  time  of  the  decease  of  said  Sylvia 
Ann  Howland  and  of  the  assessment  of  the  tax  in  question,  are 
c.  173, 1864,  §§  116  - 119 ;  c.  78, 1865,  §  9,  containing  amend- 
ments  to  §§  116  - 119,  uli  supra. 

In  the  statutes  of  the  Commonwealth  of  Massachusetts  express 
provision  is  made  for  the  assessment  of  taxes  upon  the  real  and 
personal  estate  of  persons  who  decease  before  the  1st  of  May. 
Gen.  Stat,  of  Mass.  c.  11,  §§  10  - 12,  ^^  5  and  7,  pp.  75,  76. 

The  construction  contended  for  by  the  plaintiff  must  be  either 
that  the  person  upon  whose  income  the  tax  is  levied  must  be 
alive  on  the  1st  of  May  of  the  succeeding  year  and  on  the  day 
on  which  the  tax  is  actually  levied,  or  that  the  tax  upon  incomes 
can  never  be  levied  for  a  fraction  of  a  year. 

The  provisions  of  §§  124  - 150,  c.  173, 1864,  relating  to  taxes 
upon  legacies  and  distributive  shares  of  personal  property,  and 
on  succession  to  real  estate  on  the  decease  of  any  person,  have 
no  special  application  to  this  case.  The  estates  of  all  persons 
who  die  are  liable  to  these  last-mentioned  taxes,  without  regard 
to  the  day  of  their  decease. 

The  question  is  also  to  be  distinguished  from  a  tax  levied  upon 
an  executor  for  income  received  by  him  as  executor. 

There  is  no  legal  reason  why  Congress  could  not,  and  no  legis- 
lative reason  why  Congress  should  not,  impose  a  tax  upon  the 
actual  income  received  by  any  person  who  dies  before  the  levy ; 
the  only  point  in  dispute  is.  Has  Congress  so  enacted  ? 

It  is  not  pretended  that  the  tax  becomes  a  debt  for  the  satisfac- 
tion of  which  a  suit  can  be  brought  or  a  distraint  made  until  the 


MAY  TERM,  1868.  189 


HiandeU  v.  Pierce. 


tax  has  been  actually  assessed  or  levied,  but  it  is  contended  that 
on  May  1, 1866,  the  estate  of  said  Sylvia  Ann  Howland,  or  the 
defendant,  as  the  executor  of  her  last  will,  was  liable  to  the  as- 
sessment of  this  tax,  and  after  this  assessment  the  tax  was  legally 
collectable  out  of  the  estate. 

*  Section  116,  as  amended  is,  substantially,  that  the  tax  shall  be 
levied  annually  upon  the  annual  income  of  every  person  residing 
in  the  United  States  or  of  any  citizens  of  the  United  States 
residing  abroad.  In  terms  it  purports  to  be  a  tax  to  be  levied, 
not  upon  a  person,  but  upon  the  inc6me,  to  be  assessed  annu- 
ally and  for  the  whole  calendar  year.  When  a  person  dies  his 
property  is  not  derelict.  On  the  probate  of  the  will  and  appoint- 
ment of  the  executor,  or  on  the  appointment  of  an  adminis- 
trator, the  legal  title  to  the  personal  property  vests  by  relation, 
from  the  time  of  decease,  in  the  executor  or  administrator,  and 
these  personal  representatives  continue  to  receive  the  income 
until  the  estate  is  administered  upon. 

If  the  income  received  by  said  Sylvia  Ann  Howland  up  to 
July  2  should  have  been  added  to  the  income  received  by  the 
defendant,  as  her  executor,  up  to  January  1, 1866,  and  one  tax 
assessed  for  the  whole  year,  that  only  proves  that  too  small  a  tax 
has  been  assessed,  and  does  not  render  the  tax  invalid.  The 
facts  find  that  the  amount  of  the  tax  is  correct,  if  the  tax  can  be 
assessed  at  all.  The  proper  deductions  have  been  made.  The 
$600  is  not  strictly  a  deduction ;  the  tax  is  upon  the  excess  of 
income  over  $  600,  and  the  whole  $  600  is  to  be  taken  out  when 
the  tax  is  for  fractions  of  a  year. 

The  deduction  of  $  117  can  as  well  be  taken  out  for  fractions 
of  a  year  as  for  a  whole  year,  the  language  being  in  general, 
either  that  certain  things  shall  not  be  included,  or  certain  amounts 
actually  paid  by  the  person  whose  income  is  taxed  shall  be  de- 
ducted. 

Section  118  makes  it  the  duty  of  all  persons  of  lawful  age  to 
render  a  list,  etc.,  but  the  tax  can  be  levied  even  if  no  list  is 
rendered  ;  besides,  the  legal  representatives  must  be  compellable 
to  perform  the  duties  the  law  imposes  upon  the  deceased  person 
they  represent,  if  the  tax  be  leviable  at  all. 
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In  section  118  tlie  word  "  trustee  "  is  meant  to  include  all  per- 
sons who  receive  income  in  any  fiduciary  capacity,  and  expressly 
mentions  executor^  and  administrators.  All  incomes  received  by 
any  person,  the  beneficial  interest  in  which  belongs  to  any  other 
person,  must  be  taxed  under  the  section  118.  This  section  means 
that  estates  shall  pay  an  income  tax. 

This  income  tax  is  really  a  tax  upon  things,  to  wit,  upon  in- 
come to  be  paid  by  persons,  but  it  is  independent  of  the  life  of 
any  particular  person. 

Clifford,  J.  Annual  gains,  profits,  and  income  of  persons 
residing  in  the  United  States  or  of  citizens  of  the  United  States 
residing  abroad,  whether  derived  from  property,  rents,  interests, 
dividends,  or  salaries,  or  from  any  profession,  trade,  employment, 
or  vocation,  carried  on  in  the  United  States  or  elsewhere,  or 
from  any  other  source  whatever,  were  subject  annually,  by  the  act 
of  the  SOth  of  June,  1864,  to  a  duty  of  five  per  centum,  on  the 
excess  over  $  600,  and  not  exceeding  $  5,000 ;  and  by  the  amend- 
atory act  of  the  8d  of  March,  1865,  it  was  provided  that  such 
annual  gains,  profits,  and  income  are  subject  annually  to  a  duty 
of  ten  per  centum,  on  the  excess  over  1 5,000.  18  Stat,  at  Large, 
281  -  479. 

Rules  are  therein  enacted  prescribing  the  mode  to  be  adopted* 
in  ascertaining  the  income  of  any  person  liable  to  an  income  tax. 
Such  of  those  rules  as  are  material  to  the  present  investigation 
may  be  stated  as  follows :  — 

1.  That  the  duty  should  be  assessed,  collected,  and  paid  upon 
the  gains,  profits,  and  income  for  the  year  ending  the  81st  of 
December  next  preceding  the  time  for  levying,  collecting,  and 
paying  the  same. 

2.  Duties  on  incomes  as  therein  imposed  are  required  to  be 
levied  on  the  1st  of  May  in  each  year,  and  they  were  therein 
declared  to  be  due  and  payable  on  or  before  the  SOth  of  June 
in  the  same  year.    18  Stat,  at  Large,  288. 

8.  Incomes  received  from  institutions  whose  ofiicers  are  re- 
quired by  law  to  withhold  a  per  centum  of  their  dividends,  and 
pay  the  same  to  the  commissioner  or  other  ofiicer  authorized  to 
receive  the  same,  and  income  derived  from  notes,  bonds,  and 
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Other  securities  of  the  United  States,  and  also  all  premiums  on 
gold  and  coupons,  were  required  to  be  included  in  the  estimate  ; 
but  the  provision  was,  that  the  amount  so  withheld  by  such  insti- 
tutions should  be  deducted  from  the  tax  which  would  otherwise 
be  assessed.    18  Stat,  at  Large,  479. 

4.  One  deduction  only  of  the  $  600  could  be  made  fromp  the 
i^ggi^gc^te  income  of  all  members  of  any  family  composed  of 
parents  and  minor  children  or  husband  and  wife. 

5.  Net  profits  realized  by  sales  of  real  estate  purchased  within 
that  period  were  required  to  be  deducted  from  the  income  of 
that  year. 

6.  Taxes  paid  within  the  year,  whether  State,  national,  county, 
or  municipal,  were  required  from  the  gains,  profits,  or  income  of 
the  person  paying  the  same,  whether  owner,  tenant,  or  mortgagor. 

Other  deductions  were  also  required  to  be  made  as  specified  in 
the  substitute  for  the  117th  section,  as  enacted  the  succeeding 
year.     13  Stat,  at  Large,  479. 

PlaintifTs  testatrix  died  on  the  2d  of  July,  1865,  and  the 
agreed  statement  shows  that  the  plaintiff  was  duly  appointed  the 
executor  of  her  last  will  and  testament. 

The  residence  of  the  decedent,  during  the  year  preceding  her 
deatli,  was  at  New  Bedford,  which  is  included  in  the  First  District 
in  this  State  for  the  collection  of  internal  revenue.  Pursuant 
to  the  requirement  of  the  assistant  assessor  for  that  district,  tlie 
plaintiff  made  return  of  the  income  made  by  his  testatrix  during 
that  portion  of  the  year  whicli  had  elapsed  at  the  time  of  her 
decease ;  but  he  denied  the  power  of  the  officer  to  require  any 
such  return,  and  made  it  under  protest.  Despite  the  objections 
and  protest  of  the  plaintiff,  the  assistant  assessor,  on  tlie  1st  of 
May,  1866,  assessed  a  tax  on  the  gains,  profits,  or  income  of  the 
decedent,  as  returned  for  that  portion  of  the  year  preceding  her 
death,  of  $4,512.36.  Appeals  were  regularly  taken  by  the 
plaintiff,  first  to  the  assessor  of  the  district,  and  subsequently  to 
the  commissioner,  and  those  officers  respectively  affirmed  the 
taxation.  Payment  was  subsequently  demanded  by  the  collector, 
and  the  plaintiff,  on  the  6th  of  September,  1866,  paid  the  amount, 
under  a  written  protest,  to  avoid  a  distraint  of  his  property. 
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Technical  forms  are  waived  by  the  parties  on 'both  sides,  as 
appears  by  the  agreed  statement.  They  agree  that  if  the  income 
received  by  the  decedent  for  that  portion  of  the  year  prior  to  her 
death  was  liable  to  taxation  as  income,  under  the  internal-revenue 
laws,  then  the  tax  was  legally  assessed,  and  that  the  amount  is 
correct,  and  that  the  defendant  acted  in  accordance  with  law. 

On  the  other  hand,  it  is  also  agreed  that  the  appeals  and  pro- 
tests were  sufficient  in  matter  and  form,  and  that  the  suit  was 
seasonably  brought,  after  due  demand. 

Viewed  in  the  light  of  those  admissions,  doubt  could  not  be 
entertained  as  to  the  liability  of  the  income  of  the  decedent  to 
taxation,  under  the  internal-revenue  laws,  if  she  had  lived 
through  the  entire  income  year,  and  had  been  in  life  when  the 
tax  was  assessed.  Assessment,  i|i  that  event,  undoubtedly  would 
have  been  made  for  the  gains,  profits,  and  income  for  the  entire 
year ;  but  it  is  equally  certain  that  the  amount  received  prior  to 
the  2d  of  July  would  have^been  equally  liable  to  taxation,  at  the 
time  appointed  by  law  for  the  assessment,  even  if  it  appeared 
that  she  had  ceased  on  that  day  to  be  the  owner  of  any  prop- 
erty, and  had  never  afterwards,  during  the  remainder  of  that 
income  year,  received  any  gains,  profits,  or  income.  Beyond 
question,  her  liability  to  taxation  would  have  been  the  same  in 
that  event,  except  as  to  amount,  as  if  she  had  continued  to  be 
the  owner  of  property,  and  the  recipient  of  gains,  profits,  and 
income,  during  the  remainder  of  the  income  year.  Equal  distri- 
bution of  the  gains,  profits,  and  income  over  every  portion  of  the 
income  year  is  not  a  condition  precedent  to  the  liability  to  taxa- 
tion, under  the  internal-revenue  laws. 

On  the  contrary,  gains,  profits,  and  income  received  within  the 
income  year  are  annual  gains,  profits,  and  income  within  the 
meaning  of  those  laws,  although  the  whole  amount  of  the  same 
in  a  given  case  may  be  received  within  the  first  month  or  the 
last  month  of  the  year.  Such  liability  attaches  to  all  gains, 
profits,  and  income  received  within  the  income  year,  although 
the  property  from  which  such  gains,  profits,  or  income  are  de- 
rived is  acquired  within  the  year  or  is  conveyed  away  before  the 
year  closes ;  and  the  same  rule  will  apply,  although  it  appears 
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that  the  gain^,  profits,  or  income  were  derived  from  a  business  or 
avocation  which  from  its  nature  could  not  be  pursued,  or  was  not 
pursued,  only  for  a  part  of  the  income  year. 

Great  inequality  would  flow  from  the  opposite  rule  of  con- 
struction, as  all  persons  who  changed  their  business  within  the 
income  year,  and  all  those  engaged  in  avocations  which  from 
their  nature  cannot  be  pursued  throughout  the  year,  would 
escape  all  such  taxation.  Obviously  such  a  construction  would 
defeat,  instead  of  carrying  into  effect,  the  intention  of  Congress, 
and  therefore  it  cannot  be  admitted.  When  ascertained  as  re- 
quired by  law,  the  intention  of  Congress  was,  that  gains,  profits, 
and  income  received  within  the  income  year,  from  the  sources 
therein  defined,  should  be  subject  to  the  prescribed  taxation, 
whether  such  gains,  profits,  or  income  were  derived  frdm  any 
kind  of  property,  rents,  interest,  dividends,  salaries,  or  from  any 
trade,  profession,  employment,  vocation,  owned,  collected,  pur- 
sued, or  followed  for  the  whole  or  any  part  of  the  income  year. 

All  such  gains,  profits,  or  income  received  within  that  year 
prior  to  the  2d  of  July  were  liable  to  taxation,  under  the  inter- 
nal-revenue laws,  subject  to  the  deductions  which  those  laws 
allowed  in  ascertaining  the  aggregate  amount  as  the  basis  for  the 
computation  of  the  tax.  In  ascertaining  t^e  aggregate  amount 
of  the  gains,  profits,  or  income  liable  to  such  taxation,  the  same 
deductions  were  required  to  be  made,  as  would  have  been  if  the 
testatrix,  instead  of  having  deceased,  had  ceased  on  that  day  to 
be  the  owner  of  any  property,  and  for  the  residue  of  the  income 
year  had  received  nothing  as  gains,  profits,  or  income  within  the 
meaning  of  those  laws. 

Argument  is  unnecessary  to  show  that  all  the  gains,  profits,  or 
income  received  by  the  decedent,  within  that  income  year,  are 
those  which  accrued  prior  to  July  2,  and  that  it  would  be  ab- 
surd to  suppose  that  she  continued  to  own  property  after  that 
day,  or  that  she  sustained  any  subsequent  loss,  within  the  mean- 
ing of  those  laws.  The  principal  objection  to  this  theory  is,  that 
the  death  of  the  testatrix  occurred  before  the  time  appointed  for 
making  the  required  return ;  and  the  argument  is,  that  in  that 
state  of  the  case  no  return  can  be  required  by  her  legal  repre- 
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sentatires.  All  guardians  and  trustees,  whether,  as  executors, 
administrators,  or  in  any  other  fiduciary  capacity,  are  required 
under  the  law  then  in  force  to  make  and  render  a  list  or  return, 
in  such  form  and  manner  as  the  commissioner  should  prescribe, 
to  the  assistant  assessor  of  their  district,  of  the  amount  of  gains, 
profits,  or  income  of  any  minor  or  person  for  whom  tliey  acted 
as  guardian  or  trustee.    13  Stat,  at  Large,  480. 

Taxes  or  duties  on  incomes  thereby  imposed  are  required  to 
be  levied  on  the  1st  of  May,  and  the  provision  is,  as  before  ex- 
plained, that  they  shall  be  due  or  payable  on  or  before  the  30th 
of  June  in  each  year.    13  Stat,  at  Large,  283. 

Guardians  are  required  to  make  return  for  their  wards,  trus- 
tees for  tlieir  <:e9tuU  que  trusty  and  executors  or  administrators  for 
whom«they  act.  Suggestion  is  made  that  the  testatrix,  after  her 
decease,  was  not  a  person  residing  in  the  United  States,  but  the 
suggestion  is  quite  too  technical  to  be  entitled  to  weight,  as  the 
executor  in  the  case  of  a  will  is  the  legal  representative  of  the 
deceased,  and  by  virtue  of  his  appointment,  and  the  probate  of 
the  will,  is  bound  to  execute  the  trust  reposed  in  him,  by  the 
terms  of  the  will  and  the  testamentary  laws  of  the  State. 

He  is  bound  to  collect  all  debts  wiiich  are  due,  or  which  fall 
due  to  the  decedent,  and  to  pay 'all  debts  due  from  the  decedent, 
or  which  fall  due  after  his  decease,  unless  the  assets  of  the  estate 
are  insufficient.  Such  taxes  as  accrued  before  the  decease  of  the 
testator  or  testatrix  are  a  debt  against  the  estate,  and  as  such 
must  be  paid  by  the  executor  out  of  the  assets  of  the  estate. 
Liability  to  taxation  arises,  and  in  some  sense  it  may  be  said  that 
the  taxes  accrue,  at  the  time  the  gains,  profits,  and  income  pass 
into  the  hands  of  the  recipient.  Return  is  required  in  every 
case  before  the  day  of  levy,  so  that  it  is  clear  that  the  tax  is  due, 
that  is,  the  recipient  of  the  gains,  profits,  and  income  is  liable  for 
it  before  it  is  assessed,  as  the  return  is  only  to  ascertain  whether 
the  liability  exists,  and  its  extent.     13  Stat,  at  Large,  225. 

Evidently  such  liability,  in  a  case  like  the  present,  accrues  in 
the  lifetime  of  the  recipient  of  the  gains,  profits,,  and  income, 
and  at  his  or  her  decease  it  passes  over  to  the  executor  or  admin- 
istrator as  a  debt  against  the  estate.    Where  the  recipient  dies 
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within  the  year,  he  or  she  cannot  make  any  return,  and  the  duty 
of  making  it  in  that  event  devolves  on  the  executor  or  adminis- 
trator, as  the  l6gal  representative  of  the  deceased.  The  require- 
ment of  the  law  is,  that  the  return  shall  be  made  in  the  collec- 
tion district  where  the  person  resides  upon  whom  the  duty  of 
making  it  is  imposed ;  and  it  seems  but  a  reasonable  construction 
of  that  provision,  to  hold  that  in  cases  like  the  present,  it  may 
include  the  executor  or  administrator,  as  no  return  can  be  made 
by  the  actual  recipient  of  the  gains,  profits,  or  income.  Concede 
that  an  executor  or  administrator  under  that  provision  may  be 
regarded  as  a  trustee,  still  the  argument  is,  that  it  is  impossible  to 
regard  him  as  the  trustee  for  the  decedent,  which  perhaps  is  a 
sound  proposition  as  a  technical  rule ;  but  he  is  the  legal  repre- 
sentative of  the  deceased,  and  as  such  is  bound  to  collect  the  dues 
and  pay  the  debts,  and  administer  the  estate,  which  is  a  sufficient 
answer  to  the  proposition  as  applied  to  the  case  before  the  court. 
Internal-revenue  taxes  are  also  levied  on  persons  having  in  charge 
or  trust  as  executors,  administrators,  or  trustees  any  legacies  or 
distributive  shares  arising  from  personal  property,  where  the 
whole  amount  shall  exceed  $1,000  in  actual  value;  and  the  ar- 
gument is,  that  those  taxes  in  case  of  deceased  persons,  dying 
within  the  income  year,  are  a  substitute  for  the  income  taxes 
required  to  be  paid  by  persons  in  full  life ;  but  it  is  impossible  to 
adopt  the  proposition,  as  the  legacy  and  succession  taxes  are 
entirely  distinct  from  the  taxes  on  gains,  profits,  and  incomes. 
13  Stat  at  Large,  287. 

Income  taxes  accrue  on  gains,  profits,  or  income  received  by 
the  testator  or  intestate  in  his  lifetime  ;  but  legacy  and  succession 
taxes  accrue  subsequent  to  the  death  of  such  testator  or  intes- 
tate. A  suit  may  be  maintained  against  a  collector  of  internal 
revenue,  to  recover  back  taxes  illegally  exacted,  if  the  payment 
was  made  under  written  protest  to  prevent  a  distraint  of  the 
plaintiff's  property ;  but  the  taxes  in  this  case,  under  the  agree- 
ment of  the  parties,  were  in  judgment  of  law  legally  assessed 
against  the  plaintiff  as  executor  of  Sylvia  Ann  Howland,  de- 
ceased. 

Judgment  for  the  defendant  for  the  costs  of  suit. 

VOL.  III.  10 
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The  Union  Sugar  Refinery  v.  Francis  0.  Mathiesson. 
before  clifford  and  lowell,  jj. ' 

Upon  the  final  hearing  of  a  oanse  in  equity,  a  final  decree  was  entered,  and  the  cause 
referred  to  a  master,  to  take,  and  state  to  the  conrt,  an  aoconnt  of  all  gains  and  profits 
made  by  the  defendants.  No  report  was  made  by  the  master,  but  the  following  entries 
were  made  upon  the  docket:  "  May  27th.  Master's  certificate  upon  settlement  of  inter- 
rogatories,  with  state  of  facts,  and  schedule  filed."  "  Boll  containing  nine  drawings 
filed  with  certificate."  *'  May  81st  Exceptions  to  master's  certificate  and  report  filed." 
Ordered,  that  the  filings  entered  by  the  clerk  be  stricken  out,  and  that  liie  several 
papers  filed  be  returned  by  the  clerk  to  the  master. 

Explanation  of  the  correct  practice  in  this  circuit,  where  a  cause  has  been  referred  to  a 
master  to  state  an  account. 

In  case  the  decretal  order  was  ambiguous,  the  master  might  have  authority  to  report  the 
case  back  for  more  specific  instructions. 

The  court  might  have  power  to  revise  each  act  of  the  master,  as  it  progressed,  but  such 
a  practice  would  be  productive  of  delay,  and  will  not  receive  countenance  from  the 
court. 

When  a  suit  in  equity  has  been  heard,  neither  party  has  a  right  to  file  any  paper  in  the 
cause,  except  by  leave  of  court 

The  correct  method  is,  for  a  master,  if  possible,  to  complete  his  investigations  under  the 
rules,  make  up  his  draft  report,  file  it  in  the  clerk's  ofllce,  and  give  time  for  the  parties  to 
make  Hieir  objections  thereto. 

The  decree  in  this  case  was  as  follows  :  — 

It  is  ordered,  adjudged,  and  decreed  that  the  letters-patent, 
dated  January  27, 1863,  granted  to  the  complainant  as  assignee 
of  Gustavus  A.  Jasper,  for  an  improvement  in  purifying  and 
cleansing  sugar,  is  a  good  and  valid  patent;  that  said  Jasper 
was  the  original  and  first  inventor  of  the  improvements  therein 
described  and  claimed ;  that  the  defendant  has  infringed  upon 
the  said  patent  and  the  exclusive  right  of  the  complainant  there- 
under ;  that  the  complainant  recover  of  the  defendant  all  gains 
and  profits  by  him  made  from  his  infringement  of  the  said  pat- 
ent  by  his  unlawful  using  of  the  patented  invention  in  purifying 
and  cleansing  sugars,  at  any  time  since  January  18, 1864  ;  that 
the  complainant  recover  of  the  defendant  his  costs  and  charges 
in  this  suit  to  be  duly  taxed ;  that  it  be  referred  to  George  S. 
Hillard,  Esquire,  one  of  the  masters  of  this  court,  residing  in 
the  city  of  Boston,  to  take  and  state  to  the  court  an  account  of 
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all  such  gains  and  profits  made  by  the  defendant  as  aforesaid ; 
that  the  complainant  in  such  accounting  have  the  right  to  cause 
an  examination  of  said  defendant  ore  tenu^^  or  otherwise,  and  also 
the  production  of  all  books,  vouchers,  an^d  documents  relative 
and  pertinent  to  such  accounting;  and  that  said  defendant 
attend  for  such  purpose  before  said  master,  from  time  to  time, 
as  said  master  may  direct ;  also,  that  an  injunction  according  to 
the  prayer  of  this  bill  be  issued  against  the  said  defendant,  to 
stand  until  the  further  order  of  this  court. 

JB,  It.  CurtiSj  Chauncey  Smithy  Q-eorge  S.  Prestanj  O.  W. 
Huntingdon^  for  complainant. 

-S.  W.  SUmghtonj  Robert  GHlchrist^  Jr.,  Causten  Browne^  A.  C, 
Washburn^  W.  P.  Wallej/j  for  respondent. 

Clifford,  J.  Strong  doubts  are  entertained  whether  the  case 
is  properly  before  the  court,  under  circumstances  which  will 
authorize  it  to  make  any  order  therein.  The  cause  went  to 
final  hearing  upon  pleadings  and  proofs,  and  the  conclusion 
of  the  court  was  expressed  in  the  decree  entered  on  the  occa- 
sion. The  substance  of  the  decree  was,  that  the  inventor  was 
the  original  and  first  inventor  of  the  improvements  described  in 
the  patent ;  that  the  defendant  had  infringed  upon  the  patent ; 
that  the  complainant  should  recover  of  the  defendant  all  gains 
and  profits  made  by  him  from  his  infringement  of  the  patent, 
by  bis  unlawful  use  of  the  invention,  in  purifying  and  cleansing 
sugar,  after  the  time  alleged  in  the  bill ;  that  the  cause  be  re- 
ferred to  a  master,  to  take,  and  state  to  the  court,  an  account  of 
all  such  gains  and  profits  made  by  the  defendant ;  that  the 
complainant  in  such  accounting  should  have  a  right  to  cause 
the  examination  of  the  defendant  ore  tenus,  or  otherwise,  and 
also  the  production  of  all  books,  vouchers,  and  documents  rela- 
tive and  pertinent  to  such  account;  and  that  the  defendant 
attend  for  such  purpose  before  the  master  from  time  to  time 
as  the  master  may  direct. 

No  report  has  been  made  by  the  master,  but  we  find  upon  the 
docket  the  following  entries :  — 

*^  May  27th.  Master?s  certificate  upon  settlement  of  inter- 
rogatories with  state  of  facts  and  schedule  filed."    ^^  Boll  con- 
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taining  nine  drawings  filed  with  the  above  certificate."  "  May 
81st.  Exceptions  to  master's  certificate  and  report  filed." 
These  are  all  the  entries  that  need  to  be  referred  to  at  this 
time. 

When  a  suit  in  equity  has  been  heard  and  submitted  to  the 
court  for  decision,  neither  party  has  a  right  to  file  any  paper  in 
the  cause  except  by  leave  of  the  court.  Such  prohibition  com- 
mences at  the  date  of  the  submission  of  the  cause  to  the  court, 
and  continues  throughout  the  period  that  it  remains  upon  the 
docket  thereafter.  The  master  may  report  back  the  cause  to  the 
court  at  any  time  when  he  has  completed  his  investigations ;  and 
it  would  be  the  duty  of  the  clerk  to  allow  him  to  file  his  report 
without  any  new  order  from  the  court,  as  the  right  to  do  so  is 
implied  from  the  decree,  referring  the  cause  to  him  for  the  pur- 
pose specified  in  the  decree. 

No  report  has  been  made  in  this  case  by  the  master,  although 
the  docket  entry  describes  the  first  paper  filed  as  the  ^^  master^s 
certificate  upon  the  settlement  of  interrogatories,  with  statement 
of  facts  and  schedule."  Referring  to  the  paper,  it  appears  that 
the  master,  upon  settling  certain  interrogatories  to  be  pro- 
pounded to  the  defendant,  made  the  following  memorandum  in 
his  own  office :  "  May  22,  1867.  Upon  argument,  the  above 
interrogatories  are  settled  and  allowed,  and  state  of  facts  setting 
forth  the  defendant's  objection  to  the  interrogatories  are  here- 
with filed,  marked  ^  A,'  with  my  initiieJs  and  with  this  date  " 
(signed  bjr  the  master).  Nevertheless  it  is  true  that  no  report 
of  the  case  has  been  made  by  the  master  to  the  court ;  and  the 
cause  is  still  pending  before  the  master.  Our  impressions  are, 
that  the  proceeding  is  irregular,  and,  if  allowed,  would  work 
very  considerable  inconvenience.  Besides,  we  are  of  the  opinion 
that  it  is  a  departure  from  the  usual  course  in  equity  suits,  at 
least  in  this  circuit.  We  are  not,  however,  inclined  to  place 
our  decision  entirely  nor  even  chiefly  upon  that  ground  on  the 
present  occasion. 

The  better  practice,  as  the  court  thinks,  is  for  the  master  to 
complete  his  investigations  under  the  rules  prescribed  by  the 
Supreme  Court,  and  in  accordance  with  the  usual  course  of  pro- 
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ceeding  in  equity  cases  in  this  circuit.  The  usual  course  is, 
that  the  master  allow  both  parties,  if  they  desire,  to  introduce 
testimony  upon  the  subject  of  damages.  He  hears  them  fully, 
and  when  he  has  taken  all  the  testimony,  heard  the  parties,  and 
come  to  a  conclusion,  he  makes  a  draft  of  his  report  in  the 
premises,  and  shows  it  to  the  parties,  or  files  it  in  the  clerk's 
ofSce,  and  gives  time  for  the  parties  respectively  if  they  see  fit,  to 
make  their  objections  to  the  drafted  report.  When  those  objec- 
tions are  made,  it  becomes  his  duty  to  consider  or  reconsider,  as 
the  case  may  be,  the  questions  involved  in  those  objections  ;  and 
if,  upon  full  consideration,  he  is  still  of  the  opinion  that  he  was 
right  in  the  conclusions  formed  and  stated  in  the  drafted  report, 
he  then  makes  his  final  report,  and  the  parties  have  a  right  to 
file  their  exceptions  to  the  final  report,  founded  upon  the  pre- 
vious objections  made  to  the  draft  report,  and  then  the  whole 
matter  comes  back  to  the  Circuit  Court  for  adjudication  upon 
the  master's  report.  Either  party  may  set  down  the  case  for 
hearing  upon  the  exceptions  to  the  master's  report.  Both  par- 
ties may  except;  both  may  object  in  the  first  instance  to  the 
draft  report,  and  both  parties  may  afterwards  except  to  the  final 
report.  They  are  entitled  to  be  heard  upon  all  the  questions 
which  have  arisen  before  the  master,  provided  they  are  embraced 
in  their  objections  and  in  their  exceptions. 

When  the  exceptions  are  filed,  if  either  party  desires  the  evi- 
dence to  be  reported,  they  request  the  master  to  report  it  in  whole 
or  in  part,  as  the  case  may  be.  It  is  the  usual  course  for  the 
master  to  comply  with  such  a  request;  but  if  neither  party 
makes  the  request,  it  is  not  incumbent  upon  the  master  to  report 
the  evidence  at  all.  He  may  or  may  not,  in  his  discretion,  as  he 
sees  fit.  If  he  does  report  tlie  evidence  at  the  request  of  one  or 
both  parties,  it  then  becomes  the  duty  of  the  court,  if  there  be 
proper  exceptions,  to  review  the  questions  of  fact  embraced  in 
the  report  as  well  as  the  questions  of  law.  But,  if  the  evidence 
is  not  reported,  the  court  does  not  review  the  facts,  but  simply 
re-examines  the  questions  of  law.  Such  has  been  the-  practice 
in  this  circuit  as  far  back  as  the  knowledge  of  the  justices  now 
holding  the  court  extends ;  and  there  has  been  no  departure 
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from  the  practice,  since  either  of  us  came  into  the  court,  within 
the  recollection  of  either  member  of  it. 

Authorities  are  referred  to,  very  properly,  by  the  respondent  in 
this  case  as  showing  that  exceptional  cases^  have  occasionally 
arisen,  which  support  the  course  adopted  on  this  occasion  as  a 
correct  course.  Our  attention  has  been  drawn  to  those  cases, 
more  especially  to  those  referred  to  in  the  Circuit  Court  reports 
of  this  circuit ;  but  we  think  they  do  not  sustain  the  course 
adopted  in  this  case.  One  of  the  cases,  which  was  a  suit  at  law, 
contains  some  remarks  of  Judge  Story,  which  at  first  reading 
might  seem  to  afford  some  countenance  to  the  supposed  right  of 
a  party  to  bring  back  from  a  master  questions  arising  there  for 
the  preliminary  consideration  of  the  Circuit  Court.  That  was, 
as  before  remarked,  a  suit  at  law.  It  "weis  a  case  of  interroga- 
tories and  cross-interrogatories  filed  in  the  clerk's  office  under 
the  rules  regulating  the  taking  of  testimony  in  suits  at  common 
law.  The  usual  course  of  practice  in  that  class  of  cases  has 
been  for  the  party  objecting  to  any  interrogatory  to  note  his 
objection  under  the  interrogatory  and  to  allow  it  to  go,  reserving 
the  question  for  the  consideration  of  the  court  in  case  the  depo- 
sition should  be  taken  and  duly  returned  and  offered  in  evi- 
dence  at  the  trial ;  but  it  must  be  admitted  in  that  case  that 
the  interrogatories  were  reported  to  the  court,  were  before  the 
court,  were  presented  to  the  court,  and  received  the  consider- 
ation of  the  presiding  justice.  Looking  at  his  remarks,  how- 
ever, it  is  quite  clear  that  nothing  practically  useful  to  either 
pai'ty  would  possibly  grow  out  of  adopting  the  course  there  pur- 
sued as  a  general  rule  of  practice,  because  Judge  Story  held 
that  he  would  look  at  the  interrogatories,  and,  if  they  presented 
any  question  of  doubt,  he  would  decline  to  decide  it,  and  would 
postpone  the  matter  until  the  trial,  when  the  parties  could  be 
heard,  and  when  they  could  save  their  rights  by  exceptions  ;  and 
if,  upon  looking  at  the  interrogatories,  they  were  manifestly 
immaterial  or  incorrect,  he  would'  correct  the  error.  Two  things 
are  very  clearly  to  be  inferred  from  those  observations :  first,  the 
judge  would  not  examine  them  unless  they  were  plainly  incor- 
rect or  immaterial,  and  then,  if  he  did  examine  them  at  that 
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stage  of  the  case,  and  made  any  correction,  the  parties  would  be 
without  remedy,  as  perhaps  it  is  obvious  they  would  be.  Ex- 
ceptions can  only  be  taken  in  common-law  suits  at  the  trial. 
They  must  be  made  before  the  jury  retire ;  they  must  be  re- 
duced to  writing ;  they  must  be  sealed  by  the  judge.  They 
may  be  drawn  out  after  the  jury  has  retired  ;  but  they  must  be 
taken  during  a  trial,  noted  on  the  minutes  of  the  judge,  and  sub- 
sequently drawn  out  and  sealed  by  the  judge,  or  they  have  no 
validity,  and  will  not  be  examined  in  the  appellate  court.  Taken 
as  a  whole,  therefore,  our  conclusion  is,  that  that  decision  does 
not  furnish  any  substantial  support  to  the  views  of  the  respon- 
dent in  this  case. 

We  are  inclined  to  go  a  step  further  in  respect  to  that  decision, 
that  it  may  not  be  a  subject  of  misapprehension  hereafter.  Some 
inquiries  have  been  made,  and  we  cannot  find  that  any  such 
general  practice  has  ever  prevailed  in  the  circuit.  Indeed  we 
learn  of  no  other  case  of  the  kind.  No  such  practice  prevailed 
in  the  time  of  my  predecessor,  as  I  learn,  and  nothing  of  the 
kind  since  I  have  been  in  court,  a  period  now  of  ten  years ;  but 
the  uniform  course  has  been  to  allow  the  party  to  go  to  the 
clerk's  ofiice,  and  make  his  objections  under  the  interrogatories, 
and  save  all  his  rights  to  be  decided  by  the  court  at  the  trial. 
Otherwise  the  court  would  be  settling  moot  questions  very  fre- 
quently, as  it  often  happens  that  interrogatories  are  filed,  and  the 
deposition  never  taken,  and  perhaps  it  still  oftener  happens  that 
they  are  filed,  and  the  deposition  taken,  but  so  irregularly  taken 
that  it  cannot  be  received  in  evidence.  It  is  only  necessary  to 
settle  those  questions  when  the  deposition  has  been  taken,  is 
offered  in  evidence,  and  is  in  a  condition  to  be  admitted  to  the 
jury ;  then  the  question  arises,  what  portion  of  the  statements 
of  the  deponent  are  proper  evidence  and  have  been  properly 
taken? 

Some  other  cases  have  also  been  cited,  one  in  whith  the  master 
in  a  chancery  suit,  the  late  Professor  Greenleaf,  made  a  certifi- 
cate of  the  questions  which  arose,  the  interrogatories,  and  the 
matters  were  reported  to  Judge  Story.  The  master  expressed 
the  opinion  that  the  deposition  ought  to  be  taken  (I  refer  to  the 
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case  of  Gass  v.  Stiman)^  and  the  case  shows  that  Judge  Story 
ordered  the  commission  to  issue.  The  interrogatories  in  that 
case  were  to  witnesses,  not  to  either  of  the  parties ;  and  the 
master  in  chancery,  apparently  entertaining  some  doubt,  sent 
the  matter  to  the  judge  at  chambers,  because  under  the  rules  of 
that  day  the  order  for  the  commission  must  go  from  the  court ; 
there  being  in  chancery  suits  no  provisions  for  its  issue  by  the 
clerk,  which  at  a  later  period  the  rules  authorized  the  clerk  to 
make  in  common-law  suits.  The  conclusion  of  the  court  in  that 
case,  although  affording  more  countenance  to  the  course  adopted 
in  this  than  any  case  the  court  has  examined,  is  not  sufficient  to 
sustain  the  practice. 

In  fact  our  conclusion  is,  that  in  general  the  practice  here- 
tofore pursued  and  described  by  the  court  is  the  'correct  prac- 
tice in  equity  suits,  and  is  the  general  course  of  practice  that 
the  court  will  require  to  be  followed,  unless  in  some  very  special 
cases. 

We  do  not  decide  that  if  the  decretal  order  was  ambiguous  and 
indefinite,  or  incomplete,  the  master  might  not  have  authority 
to  report  the  case  back  for  more  specific  instructions.  We  do 
not  express  any  decided  opinion  upon  that  point,  because  the 
case  is  not  before  us.  In  this  case  there  is  no  suggestion  that 
the  decretal  order  is  not  sufficiently  comprehensive,  and  if  the 
suggestion  was  made  our  conclusion  is  that  it  could  not  be  sus- 
tained. The  decretal  order  is  in  the  usual  form  in  this  class  of 
cases,  and  contains  the  several  allegations  which  the  court  have 
required  to  be  inserted  in  such  orders  afler  a  good  deal  of  con- 
sideration. 

Three  times  this  court  itself  has  corrected  a  decretal  order 
because  it  was  ambiguous,  —  twice  in  this  district  and  once  in  the 
Bhode  Island  District,  in  a  case  where  a  very  large  amount  was 
involved.  The  report  of  the  master  there  was  in  favor  of  the 
complainant  f  but  upon  looking  at  the  decretal  order  when  the 
report  came  in,  the  court  saw  that  one  of  the  clauses  of  the 
order  was  quite  ambiguous,  and,  perceiving  that  its  phraseology 
had  escaped  the  attention  of  the  court  at  the  time,  the  court  of 
.ts  own  motion  corrected  the  decretal  order  by  a  new  order,  and 
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recommitted  the  cause  to  the  master,  and  the  whole  subject  was 
revised  and  a  report  brought  in  greatly  more  satisfactory  to  the 
court.  The  first  correction  of  the  kind  in  this  district  now 
resting  in  my  memory  was  in  the  case  of  Eowe  v.  Williams^ 
where,  through  inadvertence  in  consequence  of  the  first  draft 
having  been  lost  by  the  counsel,  after  it  had  been  fully  exam- 
ined and  settled  by  the  court,  a  new  draft  was  prepared,  vary- 
ing its  phraseology;  and  when  that  case  came  back  from  the 
master,  the  court,  for  the  first  time  in  this  district,  corrected,  took 
out  the  ambiguity  from  the  decretal  order,  and  sent  it  back  to 
the  master.  No  doubt  is  entertained  of  the  power  of  the  court 
in  that  behalf. 

We  are  not  now  deciding  that  the  court  might  not  have  the 
power  to  revise  each  act  of  the  master  as'  it  progressed,  pro- 
vided it  was  referred  back  in  a  formal  report  by  the  master. 
But  we  do  decide  that  such  a  practice  would  be  productive  of 
great  delays,  and  will  not  receive  any  countenance  from  tlie 
court.  My  opinion  is  that  the  general  practice  which  has  been 
pursued  in  this  circuit  is  for  the  interest  of  all  concerned,  and 
until  it  can  be  clearly  seen  that  it  can  be  amended  to  the  ad- 
vantage of  the  parties  litigant,  and  in  a  manner  to  promote  the 
convenience  of  the  court,  we  must  adhere  to  that  practice. 

Sudden  changes  in  practice,  especially  in  equity  suits,  are  not 
advisable.  Great  care  is  necessary  in  equity  suits  in  following 
closely  the  rules  of  the  court  and  the  settled  course  of  prac- 
tice. Otherwise  the  bar  would  become  confused  and  the  court 
find  itself,  involved  in  difSculties  far  greater  than  need  be, 
if  the  regular  course  of  practice  is  pursued.  Some  experience 
at  the  bar,  and  more  in  the  courts,  in  this  court  and  in  the 
Supreme  Court,  has  convinced  the  presiding  justice  of  the  great 
benefit  of  a  careful  adherence  to  the  usual  practice  in  equity 
suits. '  Tliey  sometitnos  continue  for  a  considerable  length  of 
time ;  parties  deceube,  supplemental  bills,  amendments  to  bills, 
and  answers,  and  new  proofs,  are  introduced;  and  in  these 
different  stages,  unless  there  is  a  pretty  close  adherence  to  the 
known  rules  of  practice,  confusion  is  apt  to  ensue ;  and  it  is 
hardly  necessary  to  remark  that,  whenever  a  case  is  involved  in 
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confusion,  it  is  embarrassing  to  the  bar,  and  still  more  embar- 
rassing to  the  court. 

We  feel  more  satisfaction  in  announcing  this  conclusion  in 
this  important  case,  because  we  are  utterly  unable  to  see  how 
the  respondent  who  brings  the  case  here  for  the  consideration  of 
the  court,  on  this  occasion,  can  possibly  suffer  any  ultimate 
detriment.  The  power  of  the  court  to  revise  any  and  every 
irregularity  before  the  master  is  full  and  ample,  and  can  in  our 
view  of  the  matter  be  best  exercised  when  we  have  them  before 
us  with  the  whole  case.  Take  any  litigation  of  this  volume  in 
evidence  and  pleadings  and  it  would  be  quite  difficult  for  the 
judges  to  decide  an  isolated  point  to  their  own  satisfaction,  with- 
out looking  at  the  whole  or  nearly  the  whole  record ;  as  the 
consideration  of  ohe  point  necessarily  must  have  a  bearing 
greater  or  less  upon  other  parts  of  the  same  record. 

We  should  be  exceedingly  reluctant  to  lay  down  any  rule  in 
equity  which  could  embarrass  the  parties  or  the  bar ;  but,  on  the 
contrary,  we  do  not  hesitate  to  say,  if  we  could  see  by  any  new 
rule  we  could  adopt  that  there  would  be  less  embarrassment  to 
the  bar,  the  parties,  and  the  court,  we  should  adopt  such  new 
rule,  but  our  impressions  are  that  innovations  ought  to  be  very 
carefully  considered.  Even  the  Supreme  Court,  in  one  or  two 
instances,  have  adopted  a  rule  which  they  thought  to  be  an 
improvement,  and  the  probabilities  are  very  strong  that  they 
will  find  it  necessary  to  revise  the  practice  and  return  to  the 
rules  which  existed  before. 

In  view  of  the  circumstances  our  conclusion  is,  that  the  filings 
entered  by  the  clerk  be  stricken  out,  and  that  the  several  papers 
filed  be  returned  by  the  clerk  to  the  master. 
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EuzA  Walker,  in  Equity,  v,  Joseph  S.  Beal  et  ah. 

The  Gircait  Coart  in  this  distriot  Iioa  jarisdiotion  to  grant  relief  under  a  bill  praying  for 
an  account  of  certain  funds  received  by  a  testator  firom  the  complainant,  under  a  prom- 
ise to  invest  the  same  for  the  complainant,  where  the  testator  died  In  Rhode  Island,  and 
his  last  will  and  testament  was  proved  there,  bnt  administra^on  was  also  granted  in 
thu  State,  where  the  testator  left  real  and  personal  estate  to  a  large  amount. 

A  husband  and  wife  agreed  to  live  separately.  Certain  property  was  transferred  by  the 
husband  to  trustees,  to  pay  the  income  to  the  wife,  upon  condition  that  she  should 
relinquish  her  claims  of  dower  to  purchasers  of  such  portions  of  his  other  real  estate  as 
he  should  sell  during  coverture;  and  if  she  survived  him,  she  should  relinquish  her  right 
of  dower  in  all  the  remainder  of  his  real  estate.  EtH  such  a  trust  may  be  upheld  in  a 
court  of  equity. 

The  agreement  of  separation  in  this  case  was  not  rendered  invalid  by  the  provision  for  its 
continuance,  should  the  parties  after  the  making  of  it  elect  to  cohabit.  Neither  was  it 
suspended  while  they  lived  together.  It  was  evident  fh>m  the  conduct  of  the  parties 
that  they  regarded  the  indenture  as  operative  during  their  cohabitation. 

The  indenture  in  this  case  was  not  solely  based  on  separation.  Temporary  reconciliation 
and  cohabitation  did  not  suspend  its  operation,  because  the  parties  had  expressly  cove- 
nanted that  it  should  not 

Unless  it  be  assumed  that  the  husband  cannot  be  the  trustee  of  his  wife,  in  any  case,  it 
cannot  be  maintained  under  the  indenture  in  this  case  that  the  trust  property  was 
wholly  discharged  of  the  trust,  by  the  payment  of  the  rents,  income,  etc.  to  the  com- 
plainant, or  that  these,  when  paid  by  her  to  her  husband,  became  his  property. 

The  husband  in  this  case  received  from  her  the  rents,  income,  etc.  of  the  trust  property, 
under  an  agreement  to  invest  it  for  her  and  her  children.  Such  an  arrangement  made 
the  husband  the  trustee  of  the  wife. 

The  complainant  was  not  preclnied  from  setting  up  her  claim  by  the  indenture  of  com- 
promise, she  being  a  mere  formal  party  to  the  adjustment,  and  the  purpose  of  the 
instrument  being  to  effect  an  adjustment  between  the  heirs-at-law  and  the  residuary 
legatees,  and  there  having  been  no  concealment  of  this  claim  on  the  part  of  the  com- 
plainant. 

Acceptance  by  the  complainant  of  the  provision  made  for  her  in  her  husband's  will  is  not 
inconsistent  with  her  claim  under  the  agreement  of  separation,  because  the  dedaied 
intention  of  the  testator  was,  that  the  amount  secured  to  the  oompUiinant  in  the  agree- 
ment of  separation,  coupled  with  the  provision  made  for  her  in  his  will,  should  be  in 
full  for  her  separate  maintenance,  and  in  lien  of  dower. 

.  The  complainant  was  the  widow  of  William  J.  Walker,  of 
Newport,  in  the  State  of  Rhode  Island,  and  the  respondents 
were  the  executors  of  the  la^t  will  and  testament  of  the  de- 
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ceased,  as  duly  constituted  under  the  laws  of  this  Common- 
wealth. 

The  introductory  allegations  of  the  bill  of  complaint  were, 
that  the  complainant,  in  the  month  of  September,  1845,  was  the 
lawful  wife  of  the  deceased,  and  that  they  both  then  were,  and 
for  many  years  previously  had  been,  inhabitants  of  Charlestown, 
in  this  State ;  that  at  that  time  and  for  many  months  before  that 
time  he,  the  husband,  had  been  guilty  of  such  extreme  cruelty 
towards  the  complainant,  that  she  ultimately,  on  or  about  the 
15th  of  September  of  that  year,  was  compelled  to  leave  his  home, 
and  no  longer  cohabit  with  him;  that  his  acts  and  conduct 
toward  her  were  such  that  by  the  laws  of  the  State  she  was  en- 
titled by  reason  thereof  to  prosecute  and  maintain  against  him  a 
suit  for  divorce  from  bed  and  board,  and  to  be  decreed  in  such 
suit  a  liberal  and  suitable  allowance  for  alimony ;  that  being 
about  to  institute  proceedings  for  such  divorce,  he,  in  order  to 
induce  her  to  forbear  to  carry  that  intention  into  effect,  and  to 
avoid  a  decree  against  him  for  such  alimony, proposed. to  execute* 
an  agreement  with  the  complainant  that  they  should  live  separate 
and  apart  from  each  other,  and  to  provide  for  her  support  and 
maintenance  by  a  conveyance  of  real  and  personal  estate  to 
trustees,  with  power,  and  whose  duty  it  should  be,  to  appropriate 
the  income  thereof  for  that  purpose. 

Based  upon  those  introductory  averments,  the  bill  of  complaint 
proceeded  to  allege  that  the  complainant  accepted  the  proposition 
of  her  husband,  then  in  full  life,  and  that  the  indenture  embody- 
ing the  terms  of  the  same,  and  which  was  annexed  to  the  bill  of 
complaint,  was  on  the  24th  of  February,  1846,  duly  executed  by 
all  the  parties,  including  the  trustees;  that  property,  real  and 
personal,  to  the  amount  therein  agreed,  was  transferred  to  the 
trustees  therein  named,  in  trust,  that  they  should  pay  the  income 
of  the  same  to  the  complainant  during  her  life,  upon  the  condi- 
tions therein  provided. 

By  the  terms  of  the  indenture  they  covenanted  to  live  separate 
and  apart  from  each  other  during  coverture,  unless  they  should 
thereafter  elect  to  live  together,  as  the  provision  assumed  they 
might  do ;  and  the  complainant  also  agreed,  that  if  her  husband 
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should  sell  any  portion  of  his  real  estate  during  her  lifetime,  to 
relinquish  to  the  purchaser  her  claim  of  dower  in  the  same,  and 
after  his  decease  to  release  her  dower  or  right  of  dower  in  all 
his  remaining  real  estate,  when  thereto  requested  by  his  lieirs, 
'executors,  or  administrators. 

Subject  to  these  conditions  and  some  others,  not  material  to 
be  mentioned,  the  complainant  accepted  the  provision,  in  full  sat- 
isfaction for  her  support  and  maintenance,  and  of  all  alimony 
during  coverture,  and  covenanted  and  promised  that  she  would 
at  all  times  thereafter  live  separate  and  apart  from  her  husband 
during  coverture,  unless  they  should  thereafter  mutually  agree 
to  live  together.  But  the  express  provision  was,  that  if  they 
^^  shall  at  any  time  or  times  hereafter  cohabit  and  live  together  as 
heretofore,  these  presents  shall  not  thereby  be  rendered  invalid." 
On  the  contrary,  the  stipulation  was,  that  the  trusts  therein  con- 
tained should  in  that  event  be  executed  in  like  manner  as  if  they 
should  live  separate  and  apart. 

•  Pursuant  to  that  indenture  they  separated,  and  the  complain- 
ant lived  apart  from  her  husband  from  the  date  of  the  instru- 
ment until  the  month  of  April,  1846,  when  at  his  request,  as  she 
alleged,  she  returned  to  live  with  him,  and  continued  to  live  witli 
him  until  the  month  of  June,  1860,  when  she  was  compelled  by 
his  cruel  and  harsh  treatment  of  herself  and  daughter  to  cease 
to  live  with  him,  and  ever  after  during  his  life  continued  so  to 
live  separate  and  apart. 

Due  conveyance  was  made  of  the  described  real  and  personal 
property  to  the  trustees,  and  they  covenanted  in  the  same  instru- 
ment that  they  would  collect  the  rents,  interest,  and  income  of 
tlie  same,  and  cause  to  be  paid  out  of  the  trust  property,  rents, 
interest,  and  income,  all  debts  which  the  complainant  might 
thereafter  contract,  and  after  deducting  all  necessary  and  proper 
charges  and  expenses,  to  pay  annually  or  oftener  the  residue  of 
the  rents,  interest,  and  income  to  the  complainant  during  her 
natural  life,  for  her  sole  and  separate  use  and  benefit,  and  upon 
Jier  own  order  and  receipt  in  writing. 

The  elocution  of  the  indenture  was  admitted,  and  it  was  not 
controverted  that  the  persons  named  as  trustees  in  the  instru* 
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ment  accepted  the  trust,  and  continued  to  execute  the  same 
during  the  lifetime  of  the  husband,  until  his  death.  They  col- 
lected the  i*ent8,  interest,  and  income  as  covenanted,  and  the 
proofi/  showed  that  in  everj  instance,  except  the  first,  they  gave 
the  check  for  the  net  amount  to  the  complainant.  When  they 
were  about  to  make  the  first  semiannual  payment,  the  proof  was, 
that  the  husband  presented  an  order  from  the  complainant  for 
the  amount,  and  it  appeared  that  the  money  was  paid  to  him, 
under  that  order,  he  stating  that  he  had  advised  the  complain- 
ant to  allow  him  to  invest  the  money  for  her  use  and  benefit. 
The  subsequent  payments,  however,  throughout  the  entire  period 
of  the  controversy,  were  without  exception  made  to  the  com- 
plainant. 

The  payments  were  made  in  checks,  and  the  proofs  show  that 
the  chocks  were  always  received  by  the  complainant,  and  that 
she  gave  the  proper  receipt. 

The  allegation  of  the  bill  of  complaint  was,  that  the  complain- 
ant, at  the  suggestion  of  her  husband,  and  upon  his  agreement 
to  invest  the  several  amounts  so  received  by  her  from  the  trustees 
for  her  benefit  and  that  of  her  children,  delivered  the  checks  to 
him,  and  that  he  semiannually  received  the  same  from  her,  as 
they  came  to  hand,  promising  at  all  times  to  make  the  invest- 
ment, as  he  had  originally  agreed.  The  proof  of  the  several 
payments  substantially  as  alleged  was  full  and  satisfactory,  as 
they  appeared  in  a  schedule,  signed  by  the  complainant,  and 
found  among  the  papers  of  the  deceased,  which  passed  into  the 
hands  of  his  executors. 

Satisfactory  proof,  also,  was  exhibited  of  the  agreement  of  the 
husband  to  make  the  investment,  as  alleged  in  the  bill  of  com- 
plaint. The  agreement  was  fully  proved  by  the  uncontradicted 
statements  of  two  credible  witnesses,  whose  testimony  was  cor- 
roborated by  the  exhibit  in  the  case,  which  the  answer  of  the 
respondents  admitted  was  found  among  the  papers  which  came 
into  their  hands  as  executors  of  the  last  will  and  testament  of 
the  deceased. 

B.  22.  OurtiSy  S.  Barttett^  and  Francis  Bartletty  for  *complain- 
ant. 
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By  the  articles  the  agreed  amount  of  property  was  transferred 
to  trustees  in  trust,  to  pay  its  income  to  Mrs.  Walker  during  her 
life,  upon  condition  that  she  should  release  her  possibility  of 
dower  in  any  and  all  real  estate  her  husband  might  sell  during 
his  lifetime ;  and,  if  she  should  survive  him,  that  she  should 
release  her  right  of  dower  in  his  estate.  The  settlement,  there- 
fore, was  made  by  him,  and  accepted  by  her,  not  merely  in  lieu 
of  alimony  which  she  could  have  had  decreed  to  her  out  of  his 
then  large  estate,  and  as  being  about  the  amount  he  had  received 
in  her  right  from  her  father's  estate,  but  in  place  of  her  dower. 
And,  therefore,  it  was  expressly  stipulated  that  if  the  parties 
should  at  any  time  or  times  thereafter  cohabit  together  as  here- 
tofore, these  presents  shall  not  be  thereby  rendered  invalid  ;  but 
the  trusts  herein  contained  shall  be  executed  (subject  to  the 
conditions  as  to  her  release  of  dower)  in  like  manner  as  if  the 
parties  should  live  separate. 

It  is  settled  law  that  such  a  trust,  either  with  or  without  the 
•covenant  of  the  trustees  to  indemnify  the  husband  against  the 
wife's  debts,  is  founded  on  valuable  consideration ;  is  valid,  and 
is  not  terminated  by  the  subsequent  cohabitation  of  the  parties. 
Compton  V.  Collinson,  2  Bro.  C.  C.  377 ;  Worrall  v.  Jacob,  3 
Meriv.  266  ;  Jee  v.  Thurlow,  2  B.  &  C.  547  ;  WiUon  v.  Mushett, 
8  B.  &  Ad.  743  ;  Webster  v.  Webster,  23  Eng.  Law  &.  Eq.  216 ; 
and  17  Eng.  Law  &  Eq.  278  ;  Bundle  v.  Gould,  8  El.  &  Bl.  457  ; 
Babcock  V.  Smith,  22  Pick.  61. 

The  separation  having  continued  some  months  after  the  exe- 
cution of  the  articles,  Mrs.  Walker  returned  to  her  husband  at 
his  request,  as  he  expressed  it,  "/is  a  visitor  or  guest." 

While  so  living  together  the  transactions  took  place  out  of 
which  arose  the  trusts  on  which  this  bill  is  founded. 

It  is  clear  that  a  husband  may  be  a  trustee  for  his  wife.  All 
that  is  necessary  is  that  he  should  agree  to  become  so,  and 
although  the  agreement  be  made  between  him  and  her  alone, 
the  trust  will  attach  upon  him  in  the  same  manner  and  under 
the  same  circumstances  that  it  would  if  he  were  a  mere 
stranger.     2  Story's  Eq.  §  1380 ;  Mves  v.  ScoU,  9  How.  212. 

Such  agreement  imposes  the  character  of  a  trustee  ou  the 
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husband  even  when  there  is  no  valuable  consideration,  and  it  is 
made  concerning  property  belonging  to  him.  A  fortiori  when 
there  is  a  valuable  consideration,  and  it  is  made  concerning  her 
separate  property.  2  Kent  Com.  168,  and  cases  cited ;  Wood- 
ward  V.  Woodward^  8  Law  Times,  N.  s.  749  ;  QrafiJb  v,  Qrant^  9 
Law  Jour.  n.  s.  802  ;  2  Law  Times,  n.  b.  721. 

Applying  these  principles  to  the  facts  proved  by  the  evidence 
in  the  record,  it  is  clear  that  the  husband  took  from  his  wife  her 
income,  which  was  her  separate  estate,  under  an  express  agree* 
ment  to  invest  it  for  her  use,  and  made  himself  her  trustee  for 
that  purpose. 

The  objection  that  the  suit  should  have  been  brought  in  Rhode 
Island  is  untenable. 

The  scope  of  the  bill  is  to  charge  the  estate  of  the  defendant's 
testator  with  a  trust,  and  to  procure  a  decree  in  favor  of  the 
complainant  as  a  creditor,  for  that  sum  of  money  which  may  be 
found  due  to  her  on  an  account  of  such  trust. 

The  contracts  out  of  which  the  trust  arose  were  all  made  in 
Massachusetts,  between  persons  then  domiciled  here. 

The  Circuit  Courts  of  the  United  States,  as  courts  of  equity, 
^  have  jurisdiction  over  executors  and  administrators,  when  the 
parties  are  citizens  of  difiFerent  States.  GhreerCs  Administrator  v. 
Creiffhton  et  al.^  28  How.  90.  And  they  administer  the  equity  law 
recognized  by  the  Constitution,  and  not  the  merely  local  law  of 
any  State.  Neves  v.  Scottj  13  How.  272,  and  cases  there  referred 
to  ;  Harvey  v.  Richards^  1  Mas.  881. 

B.  F.  Thomas  and  H.  0.  SutcMnSj  for  respondents. 

There  is,  defendants  submit^  no  rea)  equity  to  support  the 
plaintiff's  claim. 

The  indenture  of  trust  was  made,  as  plaintiff  expressly  al- 
leges, to  provide  for  the  support  and  maintenance  of  the  plain- 
tiff, and  the  income  was  to  be  ^^  devoted  to  that  purpose." 

Mrs.  Walker  accepted  the  provision  for  her  support  and  main- 
tenance. 

Her  claim  now  is  for  the  income  of  the  fund  during  the  period 
of  reconciliation,  when  the  plaintiff  was  living  with  and  wholly 
supported  by  her  husband ;  when  she  got  precisely  that  which 
it  was  the  object  of  the  indenture  to  secure. 
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The  plaintiff  says  she  ought  to  have  both  support  and  income. 

The  claim  is  made  at  a  time,  and  under  circumstances,  which 
cannot  fail  to  excite  the  deepest  suspicion  and  distrust.  Fry  on 
Specific  Performance,  155  ;  Cohan  v.  TJiompson^  2  Wheat.  336, 

It  is  first  made  twenty  years  after  the  oral  promises  are  alleged 
to  have  been  made. 

It  is  made,  for  the  first  time,  after  the  death  of  Dr.  Walker. 

Not  till  after  the  death  of  her  husband,  not  till  after  her  in- 
terest is  secured  under  the  will,  not  till  after  the  compromise 
between  the  heirs-at-law  and  the  residuary  legatees,  to  which 
she  was  a  party,  is  this  claim  set  up. 

The  making  of  the  promise  upon  which  the  bill  rests  is  not  so 
clearly  established  that  a  court  of  equity  will  enforce  it. 

The  agreement  contained  in  the  indenture  of  separation  must 
stand,  if  at  all,  as  a  voluntary  agreement  of  husband  and  wife, 
to  live  separately  and  apart  from  each  other  during  their  cover- 
ture.    It  is  expressly  so  declared  in  the  written  contract. 

The  plaintiff  and  her  husband  resided  in  Massachusetts  when 
the  agreement  for  separation  was  made,  the  indenture  executed, 
and  the  moneys  delivered,  for  which  the  plaintiff  seeks  to  recover. 
The  validity  of  the  contract  and  the  effect  of  the  payments  must 
therefore  be  determined  by  the  law  of  Massachusetts. 

This  indenture  of  separation  would  not,  we  submit,  have  been 
upheld  and  enforced  by  the  courts  of  Massachusetts. 

The  question  affecting  the  marriage  relation,  and  its  rights  and 
duties,  is  peculiarly  one  of  State  policy,  of  the  lex  loci.  Story  on 
Con.  of  Laws,  §§  276,  280  ;  Be  Conche  v.  Saratur,  3  Johns.  Ch. 
190  ;  Blanchard  v.  Bttsselly  13  Mass.  1 ;  Anstruther  v.  Adair ^  3 
Myl.  &  K.  513. 

Though  the  invalidity  of  articles  of  voluntary  separation  be- 
tween husband  and  wife  has  not  been  the  subject  of  express 
decision  in  Massachusetts,  the  recent  tendencies  and  premoni- 
tions of  the  cases  are  all  in  that  direction.  See,  among  others, 
Ames  V.  Chew,  6  Met.  320,  323  ;  Albee  v.  Wymany  10  Gray,  222. 

Tlie  recognition  of  their  validity  has  been  deeply  regretted, 

wlienever  and  wherever  made.     Lord  St.  John  v.  Ladt/  St,  John^ 

11  Ves.  626,  636,  637 ;  2  Story's  Eq.  Juris.  1427, 1428 ;  Evam 
VOL.  in.  11 
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v.  UoanSj  1  Hag.  35 ;  Joe  v.  I7iur$tonj  2  B.  &  C.  547 ;  Durant 
V.  ZVft^y,  7  Price,  577. 

If  the  agreement  was  not  void,  it  was  annulled  or  suspended 
during  the  period  of  the  reconciliation  and  the  cohabitation  of 
the  parties  thereto ;  because  the  agreement  was  based  on  separa- 
tion, and,  by  the  reconciliation,  new  obligations  arose  inconsist- 
ent with  separation.  St.  John  ▼.  St.  John^  11  Yes.  526 ;  Shelford 
on  Marriage  and  Divorce,  629 ;  Hunter  v.  Bryantj  2  Wheat.  82 ; 
Westmeaih  v.  Salisbury^  5  Bligh,  N.  R.  889 ;  Olancej  on  Hus- 
band and  Wife,  414 ;  Fletcher  v.  Fletcher^  2  Cox,  Ch.  99  ;  Jee  v. 
Thurlowy  2  B.  &  G.  550 ;  Westmeath  v.  Westmeaih,  1  Dow.  &  CI. 
519 ;  Bright's  Husband  and  Wife,  849 ;  EindLey  y.  Westmeath,  6 
B.  C.  200 ;  WeUe  v.  Stout,  9  Cal.  479 ;  Heyer  v.  Burger,  HoflF. 
Ch.  1 ;  SheUhar  v.  Gregory,  2  Wend.  422 ;  Slaiter  v.  Slatter,  1 
Yo.  &  Coll.  Exch.  28,  85 ;  Webeter  v.  W^ter,  17  Eng.  Law  & 
Eq.  278. 

The  proTision  of  the  indenture  of  separation,  that  subsequent 
cohabitation  should  not  render  the  agreement  invalid,  does  not 
control  the  disposition  of  the  income,  while  the  plaintiff  received 
her  support  and  maintenance  under  her  husband's  roof  and  out 
of  his  monej.  The  actual  maintenance  by  the  husband,  the 
parties  living  together,  was  a  satisfaction  in  equity  of  the  agree- 
ment that  the  income  of  the  trust  fund  should  be  devoted  to  that 
purpose.    Hunter  v.  Bryant,  2  Wheat.  82. 

A  court  of  equity  will  not  require  the  husband  to  account  for 
the  income  of  the  separate  estate  of  his  wife,  which  the  husband, 
with  the  consent  of  his  wife,  has  been  accustomed  to  receive. 
2  Story's  Eq.  Juris.  §  1896 ;  Hunter  v.  Bryant,  2  Wheat.  82 ; 
Squire  v.  Vean,  4  Brown  C.  C.  826. 

The  income  of  the  trust  fund,  when  paid  to  the  complainant 
by  the  trustees,  became  wholly  discharged  of  the  trust.  The 
trustees  had  fully  performed  their  duty  in  relation  to  it ;  and  the 
money  thus  paid  to  her  as  income,  when  paid  by  her  to  her  hus- 
band, became,  by  the  laws  of  Massachusetts  then  in  force,  the 
property  of  her  husband.  Allen  v.  Wilkins,  8  Allen,  821 ;  Lard 
V.  Parker,  8  Allen,  129 ;  Edwardi  v.  Stephenz,  8  Allen,  815 ; 
Ingham  v.  White,  4  Allen,  412. 
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The  acceptance  by  the  complainant  of  the  provision  made  for 
her  in  the  will  of  her  husband  is  inconsistent  with  the  claim  she 
now  makes. 

CuFFOBD,  J.  The  reasonable  inference  from  the  agreement  is, 
that  it  was  executed  at  the  request  of  the  husband,  and  that  it 
was  kept  by  him  as  a  voucher  to  show  that  certain  sums  were  to 
be  deducted  from  the  amounts  received  by  him  from  the  com- 
plainant, as  the  net  rents,  interest,  and  income  of  the  trust 
property.  Viewed  in  that  light,  the  paper  affords  strong  con- 
firmation of  the  testimony  of  the  daughter,  and  of  the  trustee, 
whose  deposition  is  in  the  record. 

The  prayer  of  the  bill  of  complaint  is  for  an  account,  and  it  is 
very  clear  that  it  ought  to  be  granted,  unless  the  defences,  or  some 
one  or  more  of  them,  as  set  up  in  the  answer,  can  be  sustained. 

The  respondents  object,  in  the  first  place,  that  inasmuch  as 
the  testator  had  his  domicile  in  the  State  of  Rhode  Island,  at  the 
time  of  his  decease,  the  Circuit  Court  here  has  no  jurisdiction 
to  grant  the  relief  prayed  for  in  this  case.  Undoubtedly  the 
fact  is,  that  the  testator  died  at  Newport  in  that  State,  and  it 
appears  that  his  last  will  and  testament  was  duly  proved  in  the 
State  of  his  domicile,  but  the  answer  admits  that  administration 
was  also  granted  here,  and  that  the  testator  left  in  this  State,  as 
well  as  the  State  of  his  domicile,  real  and  personal  estate  to  a 
large  amount.  Insolvency  is  not  suggested  even  in  argument, 
and  the  sufficiency  of  the  assets  here  is  abundantly  proved.  The 
settled  law  of  this  State  is,  that  the  assets  received  and  invento- 
ried by  the  executors  here  are  liable,  under  such  circumstances, 
to  the  just  claims  of  the  citizens  of  the  State,  to  the  full  amount. 
Bichards  v.  Dutch,  8  Mass.  506 ;  Oen.  Stat.  508,  §  39  ;  Dawei  v. 
Seardj  8  Pick.  127. 

Citizens  of  other  States  also,  where  it  appears  that  the  estate 
is  solvent,  may  by  proper  proceedings  in  the  Circuit  Court  of  the 
district  enforce  their  claims  against  such  assets,  as  it  is  well 
settled  that  those  courts,  as  courts  of  equity,  have  jurisdiction 
over  executors  and  administrators,  in  such  a  case,  where  the 
parties  are  citizens  of  different  States.  Orain^s  Administrator  v. 
Oreighton  et  aZ.,  28  How.  104  ;  Harvey  v.  Richards,  1  Mas.  881. 


\ 
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Coming  to  the  construction  of  the  indenture,  the  primarj 
suggestion  of  the  respondents  is,  that  it  is  merely  a  voluntary 
agreement  of  husband  and  wife  to  live  separately  and  apart  from 
each  other  during  coverture ;  but  it  is  quite  evident  that  the 
proposition  cannot  be  sustained.  Irrespective  of  the  parol  testi- 
mony, it  appears  by  the  terms  of  the  indenture  that  the  trust 
property  was  granted  and  transferred  to  the  trustees,  upon  the 
condition  that  the  complainant  should  accept  the  provision,  as  a 
full  consideration  for  her  covenant  to  relinquish  all  claims  of 
dower  to  purchasers  of  any  portion  of  his  real  estate,  if  sold 
during  coverture,  and  to  release  her  right  of  dower  to  his  heirs, 
executors,  or  administrators  after  his  decease.  The  terms  of  the 
instrument  also  required  that  she  should  accept  the  trust  pro- 
vision  as  a  full  satisfaction,  not  only  for  her  support  and  main- 
tenance, but  also  as  a  full  satisfaction  of  all  alimony  whatsoever 
during  her  coverture.  The  legal  effect  of  the  covenant  to  live 
separate  and  apart  is,  that  they  would  continue  so  to  live,  unless 
they  should  thereafter  &lect  to  live  together ;  but  they  mutually 
covenanted  with  each  other  that  if  they  should  thereafter  cohabit 
and  live  together,  the  indenture  should  not  thereby  be  rendered 
invalid,  but  that  the  trusts  should  be  executed,  subject  to  the 
conditions  as  expressed,  in  like  manner  as  if  they  should  live 
separate  and  apart.  The  intention  of  the  parties  clearly  was, 
that  the  effect  and  operation  of  the  indenture  should  continue 
during  coverture,  without  suspension  or  interruption,  and  with- 
out the  possibility  of  its  becoming  invalid,  except  upon  breach  of 
condition.  Suppose  that  be  so,  still  it  is  insisted  by  the  respon- 
dents that  the  indenture  is  void,  as  a  mere  voluntary  agreement 
to  live  separate  and  apart,  because,  as  they  contend,  the  proof  of 
consideration  as  alleged  in  the  bill  of  complaint  is  insufficient 
and  unsatisfactory.  The  statement  of  the  answer  upon  that 
subject  is,  that  the  respondents  are  ignorant  whether  or  not 
their  testator  entered  into  the  indenture  for  the  reasons  alleged 
in  the  bill  of  complaint,  and  therefore  they  can  neither  admit 
nor  deny  those  charges.  The  express  allegation  of  the  bill  of 
complaint  is,  that  the  husband  prior  to  the  date  of  that  instru- 
ment had  been  guilty  of  such  extreme  cruelty  to  his  wife  that 
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sbe  was  entitled  to  a  divorce  from  bed  and  board,  and  to  a  lib- 
eral allowance  for  alimonj. 

Grael  treatment  is  proved  by  the  daughter,  in  unmistakable 
terms,  if  she  is  to  be  believed.  When  asked  whether  he  was 
kind,  or  otherwise,  to  her  mother,  she  answered  that  she  did  not 
remember  the  time  when  he  did  not  treat  her  mother  cruelly ; 
and  she  proves  that  the  complainant  received  personal  violence 
from  her  father,  and  that  he  compelled  the  mother  and  daughter 
to  leave  bis  house,  without  any  just  cause.  Unless  the  witness 
can  be  considered  as  impeached,  or  in  some  way  discredited,  the 
introductory  allegations  of  the  bill  of  complaint  are  fully  proved. 
Careful  attention  has  been  given  to  the  inquiry,  and  the  court 
has  not  been  able  to  perceive  any  just  grounds  to  hold  that  the 
witness  is  not  entitled  to  belief. 

Satisfactory  proof  has  been  exhibited  in  the  record  derived 
from  the  testimony  of  another  witness  that  the  husband  con- 
fessed that  his  wife  had  left  him  just  before  the  date  of  the 
indenture,  and  that  she  had  employed  counsel  to  obtain  a  divorce 
and  separate  maintenance.  Passages  also  in  the  indenture,  and 
in  the  last  will  and  testament  of  the  deceased,  afford  confirmation 
of  the  statement  of  the  witness ;  and  the  conclusion  of  the  court 
is,  that  the  witness  is  not  discredited. 

Courts  of  equity  have  for  a  great  length  of  time  refused  to 
acknowledge  the  common-law  rule  that  a  married  woman  is  inca- 
pable of  taking  real  and  personal  estate,  and  holding  the  same  to 
her  own  separate  and  exclusive  use.  Arrangements  of  the  kind 
are  usually  made  through  trustees,  appointed  for  the  purpose,  to 
whom  the  property  real  and  personal  is  conveyed,  for  her  sole 
and  exclusive  use,  but  it  has  long  been  settled  that  the  inter- 
vention of  trustees  is  not  indispensable.  Whenever  real  or  per- 
sonal property  is  given  or  devised  or  settled  upon  a  married 
woman,  either  before  or  after  marriage,  for  her  separate  and 
exclusive  use,  without  the  intervention  of  trustees,  the  rule  in 
equity  is,  that  the  intention  of  the  parties  shall  be  carried  into 
effect,  and  that  the  wife's  interest  shall  be  protected  against  the 
marital  rights  and  claims  of  the  husband,  and  also  those  of  his 
creditors.    2  Story's  Eq.  Jur.  1380. 
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Here  the  property  was  transferred  to  trustees  in  trust,  to  pay 
the  income  to  the  cestui  que  trusty  upon  condition  that  she  should 
relinquish  her  claims  of  dower  to  purchasers  of  such  portions  of 
his  real  estate  as  he  should  sell  during  coverture ;  and  if  she  sur- 
Tived  him,  that  she  should  release  her  right  of  dower  in  all  the 
remainder  of  his  real  estate.  Such  a  trust,  it  is  insisted  by  the 
respondents,  cannot  be  upheld  in  a  court  of  equity,  but  the  court 
is  not  able  to  concur  in  that  proposition.  The  riews  of  the 
respondents  appear  to  be,  that  the  indenture,  even  if  considered 
as  divested  of  the  clause  which  provides  that  it  shall  not  be 
rendered  invalid,  should  the  parties  thereafter  cohabit  and  live 
together,  is  nevertheless  void,  as  contrary  to  public  policy.  Ob- 
jections of  that  sort  have  frequently  been  urged,  but  they  have 
as  often  been  overruled  as  they  have  been  presented  for  consid- 
eration. Regrets  have  been  expressed  by  judges  that  the  rule 
had  not  been  settled  otherwise ;  but  as  often  as  the  question  has 
been  presented  in  the  later  cases,  another  decision  has  been 
added  to  the  list  couffrming  it,  until  it  may  be  said  that  it  is 
universally  established.  Compton  v.  CoUinsany  2  Brown  0.  0. 
877  ;  Worrall  v.  Jacob j  8  Men  266 ;  Jee  r.ThurhWy  2  B.  &  Or. 
546 ;  Webster  v.  Webster,  28  L.  4  Eq.  216 ;  Wilson  v.  Marhat, 
8  B.  ife  Ad.  743 ;  Bundle  v.  GouMj  8  El.  &  Bl.  457 ;  Babcock  v. 
Smith,  22  Pick.  61  i  Hunt  v.  Eunt,  5  Law  Times,  778. 

Special  objection  is  made  to  the  provision  of  the  indenture, 
that  it  shall  not  be  invalid  in  case  the  parties  should  hereafter  elect 
to  cohabit  and  live  together,  as  withdrawing  all  motive  from  the 
husband  for  a  reconciliation  and  return  of  his  wife.  Doubt  can- 
not be  entertained  as  to  the  intention  of  the  parties.  Where  the 
instrument  contains  no  such  clause,  it  might  well  be  argued  that 
it  was  not  the  intention  of  the  parties  that  it  should  continue  in 
force  in  case  of  subsequent  cohabitation,  but  every  such  sug- 
gestion is  shown  to  be  groundless  by  the  terms  of  this  instru- 
ment. Equally  groundless  is  the  suggestion  that  it  was  sus- 
pended during  the  period  the  complainant  lived  in  the  house 
with  her  husband,  whether  she  lived  there  as  agent,  or  as  the 
wife  of  her  husband.  She  returned  to  live  with  her  husband  at 
his  request,  and  it  was  while  they  were  so  living  together  that 
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the  payments  of  the  rents,  interest,  and  income  of  the  trust 
property  were  made,  and  that  the  checks  for  the  same  were 
received  by  the  husband,  as  alleged  in  the  bill  of  complaint. 
Web9ter  v.  Wdaterj  4  De  G.  M.  &  G.  487. 

The  clear  inference  from  the  conduct  of  both  parties  is,  that 
they  alike  regarded  the  indenture  as  valid  and  operative,  and  the 
conduct  of  the  trustee  speaks  the  same  language.  The  error  of 
the  argument  for  the  respondents  consists  in  the  assumption  that 
the  indenture  was  solely  based  on  separation.  Granting  that 
theory,  there  would  be  great  weight  in  the  argument,  but  the 
court  has  endeavored  to  show  that  the  indenture  cannot  properly 
receive  that  construction.  Temporary  reconciliation  and  subse- 
quent cohabitation  did  not  so  annul  or  suspend  the  operation  of 
the  instrument,  because  the  parties  had  expressly  covenanted 
that  it  should  not,  and  the  trust  properly  remained,  afifected  by 
that  covenant.    Bundle  v.  Qouldy  8  El.  &  Bl.  457. 

Such  being  the  fact,  it  is  quite  clear  that  nong  of  the  author- 
ities cited  to  the  point,  by  the  respondents,  have  any  proper  appli- 
cation to  the  case. 

The  next  proposition  of  the  respondents  is,  that  the  rents, 
interest,  and  income  of  the  trust  property,  when  paid  to  the  com- 
plainant  by  the  trustees,  became  wholly  discharged  of  the  trust, 
and  tliat  the  money  thus  paid  to  her,  as  rent,  interest,  and 
income,  when  paid  by  her  to  the  husband,  became  the  property 
of  the  husband.  When  the  payments  were  made  to  the  com- 
plainant, the  several  sums,  as  the  proposition  concedes,  were  so 
paid  on  account  of,  and  for  the  net  rents,  interest,  and  income  of 
the  trust  property. 

The  next  point  made  is,  that  the  rents,  interest,  and  income 
became  discharged  of  the  trust  when  the  husband  was  suffered 
by  the  wife  to  receive  the  checks  and  to  collect  the  money.  Un- 
less it  be  assumed  that  the  husband  cannot  be  the  trustee  for 
his  wife  in  any  case,  the  proposition  ought  not  to  be  sustained, 
as  it  would  give  effect  to  a  positive  fraud.  Delivery  of  the 
checks  was  made  to  him,  in  every  case,  upon  his  unconditional 
assurance  that  he  would  invest  the  money  for  her  benefit  and 
that  of  her  children,  and  in  the  belief  induced  by  his  own  rep- 
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resentations  that  be  was  more  competeut  to  transact  business 
than  the  wife,  to  whom  the  funds  belonged. 

But  the  husband  may  be  trustee  for  his  wife  of  gifts  to  her 
from  others,  or  of  the  rents,  interest,  and  income  of  property 
given  by  himself  to  her  in  trust,  and  lawfully  held  by  trustees, 
for  her  sole  use  and  benefit.  2  Story's  Eq.  Jur.  1380  ;  8  Kent 
Com.  163. 

Gifts  from  the  husband  to  the  wife  may  be  supported  as  her 
separate  property,  if  they  be  not  prejudicial  to  creditors,  even 
without  the  intervention  of  trustees.  Nevers  et  al.  v.  Scott  et  al,j  9 
How.  22  ;  Bundle  v.  Goidd,  8  El.  &  Bl.  457  ;  Woodward  v.  Wood- 
wardj  8  Law  Times,  n.  s.  749  ;  Grant  v.  Orantj  12  Law  Times, 
N.  s.  721 ;  Riley  v.  Bile^j  26  Conn.  154 ;  Turner  v.  Ni/e  et  al.  7 
Allen,  181 ;  WaUU  v.  Stone,  9  Cal.  479 ;  Dallinger'n  Case,  35 
Penn.  St.  357. 

All  the  checks  came  from  the  trustees  as  payments  for  the 
rents,  interest,  and  income  of  the  trust  property,  and  the  proof 
is  entirely  sati^actory  that  the  husband  received  the  avails,  as 
belonging  to  the  wife,  under  the  indenture,  and  agreed  to  invest 
it  for  her  benefit  and  that  of  her  children.  Such  arrangement 
imposes  on  the  husband  the  character  of  trustee,  especially  in  a 
case  where  it  is  concerning  her  separate  property,  and  where  to 
hold  otherwise  would  sanction  misrepresentation  and  fraud. 
Consent  of  the  complainant  that  her  husband  should  receive  the 
checks,  and  collect  the  money  as  his  own  property,  was  never 
given,  and  he  never  received  the  money  with  any  such  under- 
standing.    Bell  on.  H.  <fe  W.  525,  526,  631,  534. 

Should  the  court  overrule  those  defences,  the  next  objection  of 
the  respondents  is,  that  the  complainant  is  precluded  from  setting 
up  the  claim,  by  the  indenture  of  compromise.  But  the  answer 
made  by  the  complainant  to  the  proposition  is  decisive.  She  was 
a  mere  formal  party  to  the  adjustment,  and  it  concerned  only  the 
residue  of  the  estate,  after  the  payment  of  all  debts,  liabilities, 
and  legacies.  The  purpose  of  the  instrument  was  to  effect  an 
adjustment  between  the  heirs-at-law  and  the  residuary  legatee, 
and  as  there  was  no  concealment  of  this  claim  on  the  part  of  the 
complainant,  the  defence  of  estoppel  is  not  maintained. 
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The  only  remaining  objection  is,  that  the  acceptance  by  the 
complainant  of  the  provision  made  for  her  in  the  will  of  the  hus- 
band is  inconsistent  with  the  claim  she  now  makes ;  but  the 
court  is  not  able  to  adopt  that  conclusion,  or  perceive  that  it  finds 
any  support  in  the  provisions  of  the  will.  On  the  contrary,  the 
declared  intention  of  the  testator  was,  that  the  amount  secured 
to  his  wife  in  the  indenture,  coupled  with  the  provision  made  for 
her  in  his  will,  should  be  in  full  for  her  separate  maintenance, 
and  in  lieu  of  dower. 

Our  conclusion  is,  that  none  of  the  defences  set  up  in  the 
answer  can  be  sustained,  and  that  the  complainant  is  entitled  to 
a  decree  for  the  amount. 


Hettt  H.  Bobinson  v.  Thomas  Mandell  et  al. 

If  the  respondent  hare  no  personal  knowledge  of  the  matter  set  forth  in  any  particular 
allegation  of  the  bill  of  complaint,  a  denial  by  the  respondent  upon  information  and 
belief  is  sufficient  to  make  it  necessary  for  the  complainant  to  prove  the  same. 

The  obvions  purpose  of  the  act  of  July  16, 1862,  as  to  the  competency  of  witnesses  in  the 
United  States  courts,  was  to  bring  the  State  and  Federal  courts  into  a  more  harmonious 
course  of  decision  upon  this  subject. 

The  effect  of  the  act  of  July  2, 1865,  was  to  produce  diversity  between  the  rules  of  de- 
cision, in  the  State  and  Federal  courts. 

By  the  act  of  March  8, 1865,  it  is  provided,  that  neither  party  shall  be  allowed  to  testily 
against  the  other,  under  the  circumstances  described  in  the  act,  unless  called  by  the 
opposite  party,  or  required  to  testify  by  the  court 

The  several  acts  of  Congress,  as  to  the  competency  of  witnesses,  indicate  an  intent  upon 
the  part  of  Congress  to  legislate  that  evidence  of  title  to  real  estate  and  rules  of  decision 
in  all  controversies  affecting  rights  of  property  shall  be  the  tame  in  the  Federal  and 
State  courts  of  the  same  State  and  district. 

Where  an  executor  or  administrator  is  a  party  under  the  law  of  this  State,  the  other  party 
cannot  be  admitted  to  testify  in  his  own  favor,  unless  the  contract  was  originally  made 
with  a  party  who  was  living,  and  competent  to  testify,  and  therefore  the  complainant 
in  this  case  was  not  a  competent  witness  to  testify  to  any  transaction  with,  or  statement 
by,  the  testatrix. 

Equity  acknowledges  the  rule  that  a  representation  made  by  one  party  for  the  purpose  of 
influencing  the  conduct  of  the  other  party  will  in  general  be  sufficient  to  entitle  such 
other  party,  if  induced  to  act  upon  such  representation,  to  relief. 

Such  representations  must  be  proved  by  the  party  who  alleges  they  were  made. 

In  this  case  it  was  held  that  the  alleged  contract  that  the  complainant  and  Sylvia  Ann 
Howland  were  to  exchange  wills,  and  neither  to  make  any  new  will,  without  first  return- 
ing  to  the  other  the  will  thus  received,  was  not  proved. 
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Where  two  persons  agree  to  make  mntnal  wills,  mnd  both  execute  the  ■greement,  It  is  kdd 

that  neither  can  properly  make  a  will  without  notice  to  the  other. 
Equity  only  interposes  to  enforce  the  agreement. 
In  this  case  there  was  no  competent  eridence  to  show  that  there  was  any  agreement  as  te 

the  making  of  mutual  wills,  and  there  was  nothing  on  the  fSue  of  the  instnunents  to 

warrant  any  such  conclusion. 

This  was  a  bill  in  equity,  setting  up  a  special  contract  for  an 
exchange  of  wills  between  the  complainant  and  Sylvia  Ann  How- 
land,  and  that  neither  should  make  any  other  will  without  notice 
to  the  other,  and  the  return  of  other's  will.  Complainant 
alleged  that  she  was  the  niece  and  sole  heir-at-law  of  Sylvia  Ann 
Howland,  deceased,  leaving  a  will  disposing  of  her  estate  ;  tliat 
in  the  month  of  September,  1860,  she,  the  complainant,  was  pos- 
sessed in  her  own  right  of  property  derived  from  her  mother, 
who  was  the  sister  of  the  testatrix ;  that  her  aunt,  then  in  full 
life,  was  at  that  time  at  variance  with  the  father  of  the  complain- 
ant, and  was  desirous  of  excluding  him  from  inheriting,  by  will 
or  otherwise,  from  the.  complainant  any  part  of  the  property  she 
so  derived  from  her  mother,  and  to  exclude  him,  in  case  she,  the 
complainant,  should  survive  her  aunt,  from  inheriting  any  part 
of  the  property  that  she,  at  the  decease  of  her  aunt,  should 
derive  from  her  aunt's  estate.  Actuated  by  those  motives,  the 
bill  of  complaint  alleged  that  the  said  Sylvia  Ann  at  the  same 
time  requested  the  complainant  to  make  a  will  disposing  of  her 
estate,  so  that  in  case  of  her  decease  before  her  father,  he  should 
not  in  any  manner,  by  will  or  otherwise,  inherit  any  part  of  the 
property  so  derived,  or  to  be  derived,  and  promised  the  complain- 
ant, if  she  would  comply  with  the  request,  that  she,  the  decedent, 
would  make  her  will  in  favor  of  the  complainant ;  and  the  alle- 
gation was,  that  it  was  at  the  same  time  mutually  agreed  between 
the  parties  that  the  respective  wills,  so  to  be  made,  were  to  be 
exchanged,  and  that  each  was  to  have  possession  of  the  will  of 
the  other,  and  that  neither  was  to  make  any  other  will  without 
notifying  the  other,  and  returning  the  other's  will  so  to  be  held 
in  exchange. 

Performance  of  the  agreement  on  the  part  of  the  complainant 
was  also  alleged  in  the  bill  of  complaint. 

The  substance  and  effect  of  those  allegations  was,  that  the 


OCTOBER  TERM,  1868.  171 


Robinson  v,  Mandell  et  al. 


complainant^  in  pursuance  of  her  promise,  did,  on  the  same  day, 
make  and  execute  a  will  in  due  form,  bj  which  all  the  property 
she  then  had,  or  might  thereafter  acquire,  was  given  and  devised 
to  her  issue  if  any,  and  in  default  thereof  to  charitable  uses,  and 
that  she  did  thereby  exclude  her  father  from  all  benefit  from  the 
will,  as  specially  requested  by  her  aunt,  so  that  in  event  of  her 
decease  before  her  father,  he  would  not,  by  inheritance  or  other- 
wise, be  entitled  to  any  part  of  her  estate ;  that  the  will  so  made 
and  executed  was  delivered  to  her  aunt,  by  whom  it  was  kept 
during  her  lifetime,  and  among  whose  papers  it  was  found  after 
her  decease. 

Part  performance  of  the  contract  on  the  part  of  the  said  Sylvia 
Ann  was  also  alleged,  to  the  effect  that  she  at  the  same  time,  in 
conformity  to  her  promise,  caused  a  draft  to  be  made  of  her  own 
will,  which  was  not  then  completed ;  but  the  averment  is,  that 
the  completion  of  the  same  was  postponed,  with  the  clear  under- 
standing that  the  will  so  drawn  should  be  executed  and  delivered 
to  the  complainant  under  the  agreement,  whenever  she  should 
request  the  same  to  be  done ;  and  she  also  averred  that  she  did 
afterwards  make  that  request,  and  that  the  said  Sylvia  Ann  did, 
on  the  11th  of  January,  1862,  complete,  sign,  and  duly  execute 
that  draft,  as  her  last  will  and  testament ;  that  before  executing 
the  same  she  signed  the  paper  writing  therein  called  the  second 
page  of  the  will,  and  that  the  same  was  attached  to  the  will 
before  the  will  was  so  signed  and  executed.  Delivery  of  the  will 
60  made  and  executed  to  the  complainant,  in  pursuance  of  the 
agreement,  was  also  alleged,  with  the  paper  writing  thereto 
attached ;  and  the  complainant  averred  that  the  will  so  made  and 
delivered  to  her  remained  in  her  possession,  and  that  her  own 
will  was  never  returned  to  her,  and  that  she  was  not  at  any  time 
or  in  any  way  ever  notified  that  the  said  Sylvia  Ann  had  made 
or  was  about  to  makf»  niy  other  will. 

The  alleged  breach  of  the  agreement  was,  that  notwithstanding 
her  promises,  the  said  Sylvia  Ann  did  make  another  will,  bearing 
date  September  1,  1863,  appointing  therein  the  first-named 
respondent  as  executor,  and  also  made  a  codicil  to  the  same 
bearing  date  November  18,  1864,  giving  and  devising  a  large 
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part  of  her  property  to  divers  persons  and  corporations,  to  the 
exclusion  of  the  complainant,  and  that  she  gave  and  devised  the 
residue  of  her  estate  to  the  other  three  respondents,  in  trust,  to 
pay  the  income  thereof  to  the  complainant  during  her  life ;  and 
that  she  made  no  other  provision  for  the  benefit  of  the  complain- 
ant, and  none  whatever  for  her  issue ;  and  that  she  afterwards  on 
the  2d  of  July,  1865,  deceased,  possessed  of  large  real  and  per- 
sonal estates. 

The  prayer  of  the  bill  of  complaint  was,  that  the  first-named 
respondent,  as  executor,  might  be  declared  to  hold  the  personal 
estate  in  trust  for  the  complainant,  and  that  the  other  respondents 
might  be  declared  to  hold  the  real  estate  in  trust  for  her  benefit, 
and  that  all  the  respondents  might  be  decreed  to  account  with 
her,  and  to  deliver  to  her  all  the  real  and  personal  estate  of  the 
deceased. 

The  respondents  admitted  that  the  complainant  was  the  niece 
and  sole  heir-at-law  of  Sylvia  Ann  Howland,  but  they  denied 
that  the  latter  was  at  variance  with  the  father  of  the  complain- 
ant. They  not  only  denied  that  any  such  motive  existed  for  the 
alleged  request,  but  averred  that  the  complainant  herself  was  at 
variance  with  her  father,  and  that  she  had  repeatedly  declared 
that  she  would  make  her  will,  and  keep  her  father  from  "  receiv- 
ing any  portion  of  the  property  she  had  derived  from  her 
mother." 

Specific  reference  was  also  made  in  the  answer  to  the  several 
allegations  in  the  bill  of  complaint,  in  respect  to  the  wills  and 
the  alleged  agreements,  as  to  the  exchange  and  custody  of  the 
same,  but  it  is  unnecessary  to  reproduce  that  part  of  the  answer, 
as  the  respondents  alleged  that  they  had  no  knowledge  whatever 
upon  the  subject.  Unable  to  answer  in  that  behalf  from  knowl- 
edge, they  denied  upon  information  and  belief  '^  each  and  every 
of  said  averments  in  said  bill  of  complaint  contained.'' 

Sidney  Bartletty  B.  It.  Curtis^  F.  0.  Loring^  for  complainant. 

B,  F.  ThomaSy  T.  B.  EUot^  T.  M.  Stetson^  for  respondents. 

Clifford,  J.  Evidently  the  cause  of  action  set  forth  in  the 
bill  of  complaint  is  founded  in  contract,  and  consequently  the 
rights  of  the  parties  must  be  ascertained  from  the  pleadings  and 
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proofs  as  required  by  the  ordinary  rules  of  law  and  equity  appli- 
cable in  such  controversies.  Unless  the  contract  is  admitted  in 
the  answer,  the  burden  of  proof  in  such  a  case  is  upon  the  com- 
plainant to  prove  the  same  substantially  as  alleged  in  the  bill  of 
complaint.  Where  the  respondent  has  no  personal  knowledge 
of  the  matter  set  forth  in  any  particular  allegation  of  the  bill 
of  complaint,  a  denial  by  the  respondent  upon  information  and 
belief  is  sufficient  to  make  it  necessary  for  the  complainant  to 
prove  the  same,  and  in  view  of  that  rule  the  burden  to  prove  the 
alleged  contract  in  this  case  is  upon  the  complainant. 

Before  proceeding  to  consider  the  merits  of  the  case  it  becomes 
necessary  to  determine  as  a  preliminary  question  whether  the 
complainant  is  a  competent  witness  in  the  case  in  her  own  favor, 
and  if  so,  to  what  extent,  and  whether  her  testimony  or  any  part 
thereof  as  exhibited  in  her  deposition  taken  at  Iier  request  is 
admissible  in  evidence  to  prove  the  alleged  contract.  On  the 
27th  of  March,  1866,  the  complainant  by  petition  represented  to 
the  court  that  the  interests  of  justice  required,  in  her  belief,  that 
she  should  be  allowed  by  the  court  to  testify  generally  as  a  wit- 
ness in  this  case,  and  prayed  that  an  order  to  that  effect  might 
be  passed  by  the  court.  Both  parties  were  heard  on  the  subject 
of  the  petition,  and  on  the  28th  of  June,  in  the  same  year,  the 
court  passed  the  order  against  the  objections  of  the  respondents, 
that  the  complainant  might  be  examined  generally  as  a  witness 
in  the  cause,  reserving  the  questions  as  to  the  competency  of  the 
witness  and  the  admissibility  of  the  evidence  for  further  consid- 
eration at  the  final  hearing.  Pursuant  to  that  reservation  the 
several  questions  involved  in  the  petition  were  again  discussed  by 
the  parties  at  the  final  hearing,  and  the  court  will  now  proceed 
to  state  their  final  determination  of  these  several  questions,  and 
the  reasons  upon  which  that  determination  is  founded. 

By  the  act  of  Congress  of  the  16th  of  July,  1862,  it  was  pro- 
vided that  the  laws  of  the  State  in  which  the  court  shall  be  held, 
shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  United  States  in  trials  at  common  law,  in 
equity  and  admiralty.  12  Stat,  at  Large,  588.  Prior  to  that 
time,  the  only  provision  in  the  acts  of  Congress  upon  the  subject 
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was  that  contained  in  the  thirty-fourth  section  of  the  Judiciary 
Act,  which  provides  that  the  laws  of  the  several  States,  except 
where  the  Constitution,  treaties,  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts  of  the  United 
States,  in  cases  where  they  apply,  but  it  is  well-settled  law  that 
that  provision  does  not  apply  in  suits  in  equity,  or  in  causes  of 
admiralty  and  maritime  jurisdiction.  1  Stat,  at  Large,  92. 
Although  the  Supreme  Court  decided,  in  repeated  instances,  that 
by  virtue  of  that  provision  the  laws  of  the  States,  and  the  de- 
cisions of  the  State  courts,  were  rules  of  decision  in  the  Federal 
courts  in  common-law  controversies  affecting  the  title  of  property, 
yet  there  was  some  contrariety  of  opinion  whether  an  act  of  the 
State  legislature  providing  that  the  parties  to  the  suit  should  be 
competent  witnesses  had  the  effect  to>  qualify  them  as  such  in 
the  Federal  courts.  Undoubtedly  the  intention  of  Congress  in 
enacting  that  provision  was  to  remove  that  doubt  and  to  require 
that  the  rule  of  decision  not  only  in  trials  at  common  law,  but  in 
equity  and  admiralty,  should  be  the  same  in  the  Federal  courts 
as  in  the  State  courts.  The  obvious  purpose  of  the  provision  was 
to  introduce  more  fully  into  the  Federal  courts  the  rules  of  decis- 
ion in  respect  to  all  matters  of  property  and  local  interest,  which 
prevailed  in  the  State  courts,  and  to  bring  the  several  courts  of 
the  Federal  and  State  governments  into  a  more  uniform  and  har- 
monious course  of  decision  upon  all  such  subjects. 

The  next  provision  in  the  acts  of  Congress  was  that  passed 
on  the  2d  of  July,  1865,  which  was,  ^^  that  in  the  courts  of  the 
United  States  there  shall  be  no  exclusion  of  any  witness  on 
account  of  color,  nor  in  any  civil  actions,  because  he  is  a  party 
to,  or  interested  in,  the  issue  tried."  13  Stat,  at  Large,  851« 
The  immediate  effect  of  the  provision  that  no  witness  should  be 
excluded  in  a  civil  action  because  he  was  a  party  to,  or  interested 
in,  the  issue  tried,  was  to  introduce  diversity  into  the  rules  of 
decision  in  the  Federal  courts,  as  compared  with  the  rules  of 
decision  prevailing  in  the  State  courts  in  the  same  district,  as  will 
be  seen  by  reference  to  the  statutes  of  this  State.  Provision  was 
made  by  the  General  Statutes  of  this  State  (chapter  181,  section 
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14),  that  parties  in  civil  actions  and  proceedings  ....  shall  be 
admitted  as  competent  witnesses  for  themselves  or  any  other 
partjy  ....  provided  that  where  one  of  the  original  parties  to 
the  contract  or  causa  of  action  in  issue  and  on  trial  is  dead,  the 
other  party  shall  not  be  admitted  to  testify  in  his  own  favor  unless 
the  contract  in  issue  was  originally  made  with  a  person  who  is 
living  and  competent  to  testify,  except  as  to  such  acts  and  con- 
tracts as  have  been  done  or  made  since  the  probate  of  the  will,  or 
the  appointment  of  the  administrator.  Gen.  Stat.  (Mass.)  673. 
Certain  exceptions  are  made  in  subsequent  acts  of  the  legisla- 
ture, but  they  are  not  material  in  this  case.  Sess.  Act,  1864,  c. 
304,  §  1 ;  Supp.  to  Gen.  Stat.  861 ;  also  Sess.  Act,  1865,  c.  207, 
§§  1  and  2 ;  Supp.  to  Gen.  Stat.  407.  Like  diversities  were  in- 
troduced by  the  last  two  clauses  of  that  provision  into  the  rules 
of  decision  in  the  Federal  courts  of  many  other  districts,  as  com- 
pared with  the  rules  prescribed  for  the  State  courts  in  the  same 
district  by  the  State  legislature,  but  it  is  unnecessary  to  enter 
into  such  details.  Congress  became  aware  of  the  embarrassment, 
and  on  the  8d  of  March,  1865,  passed  an  amendatory  act  pro- 
viding that  in  actions  by  or  against  executors,  administrators,  or 
guardians,  in  which  judgment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify  against  the  other 
as  to  any  transaction  with  or  statement  by  the  testator,  intestate, 
or  ward,  unless  called  to  testify  thereto  by  the  opposite  party,  or 
required  to  testify  thereto  by  the  court.  13  Stat,  at  Large,  533. 
The  material  words  of  the  provision  to  be  considered  in  this  case 
are,  that  neither  party  shall  be  allowed  to  testify  against  the 
other  in  the  cases  and  under  the  circumstances  therein  described, 
unless  "  required  to  testify  thereto  by  the  court,"  as  it  is  not 
pretended  that  the  complainant  was  called  to  testify  thereto  by 
the  opposite  party.  Strictly  construed,  the  petition  of  the  com- 
plainant did  not  pray  that  she  might  be  required  by  the  court  to 
testify  in  the  case  as  to  any  transaction  with  or  statement  by  the 
testatrix,  but  as  the  prayer  was  that  an  order  might  be  passed 
that  she  might  be  allowed  to  testify  generally  as  a  witness,  no 
exception  was  taken  to  the  form  of  the  petition,  and  the  order 
as  recited  was  passed,  reserving  to  the  court  the  right  to  deter- 
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mine  the  questions  involved  in  the  petition  at  the  final  hearing  of 
the  case.  The  views  of  the  respondents  at  the  time  the  petition 
was  presented  and  at  the  final  hearing  were,  that  by  the  true 
construction  of  the  phrase  ^^  unless  required  to  testify  thereto  by 
the  court,"  it  only  had  the  efiect  to  save  from  the  operation  of 
the  prohibition  that  neither  party  should  bo  allowed  to  testify, 
the  power  vested  in  the  court  when  sitting  as  a  court  of  equity, 
to  admit  parties  to  be  examined  in  certain  cases  as  universally 
acknowledged  and  frequently  practised  in  equity  courts.  Stated 
in  other  words,  the  proposition  of  the  respondents  is,  that  the  act 
of  Congress  in  question  does  not  authorize  the  examination  of 
the  complainant  in  any  case  where  it  was  not  allowed  in  the 
practice  of  chancery  courts  before  that  provision  was  passed. 
They  contend  that  the  exception,  unless  required  to  testify 
thereto  by  the  court,  means  nothing  more  than  if  it  read,  unless 
required  to  testify  thereto  by  the  court  in  accordance  with  equity 
practice.  Interest  undoubtedly  disqualifies  a  witness  in  an  equity 
suit  as  well  as  in  actions  at  law,  unless  it  is  otherwise  provided 
by  statute.  Gres.  Eq.  Ev.  237  ;  2  Dan.  Chan.  Prac.  (3d  ed.)  885  ; 
1  Smith's  Chan.  Prac.  343;  Echford  v.  De  Kay,  6  Paige,  565; 
De  Wolf  V.  John%on,  10  Wheat.  367.  Leave  may  be  granted  to 
examine  a  party  on  motion,  if  the  motion  is  accompanied  by  an 
afiidavit  showing  that  he  is  not  interested  ;  but  the  order  is  never 
granted  without  saving  all  just  exceptions  for  the  benefit  of  the 
opposite  party.  Gres.  Eq.  Ev.  388 ;  2  Dan.  Chan.  Prac.  (3d  ed.) 
886;  Dixon  v.  Parker,  2  Ves.  222;  Murray  v.  Shadwdl,  2 
V.  &  B.  401 ;  PhilUpa  v.  Duke  of  Bucks,  1  Vern.  230 ;  Boger- 
$on  V.  Whittinffton,  1  Swans.  ^9.  Based  on  these  authorities,  the 
argument  for  the  respondents  is,  that  the  only  effect  of  the  last 
exception  in  that  act  of  Congress  is,  that  it  reserves  to  the  Fed- 
eral courts  the  power  which  they  possessed  before  as  courts  of 
equity  to  require  or  allow  a  party  not  interested  to  testify  in  the 
case  ;  but  the  court  is  of  a  different  opinion,  as  the  provision  is 
general  and  applicable  as  well  to  the  District  Court  as  to  the  Cir- 
cuit Court,  and  in  common-law  actions  as  well  as  in  suits  in 
equity.  Cases  have  seldom  or  never  before  occurred  where  the 
right  of  a  party  to  introduce  evidence  in  support  of  the  cause  of 
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action  set  forth  in  his  pleading,  depended  in  any  manner  upon  the 
discretion  of  the  court ;  but  if  Congress  sees  fit  to  make  such  a 
provision,  the  court  is  of  opinion  that  it  is  the  right  of  a  party  to 
present  such  an  application,  and  that  it  is  the  duty  of  the  court  to 
hear,  and  determine  it  whenever  it  is  made  in  due  form.  Such 
an  application  is  doubtless  addressed  to  the  discretion  of  the 
court,  but  it  is  a  legal  discretion,  and  our  opinion  is,  that  the 
court,  in  granting  or  refusing  the  application,  ought  to  be  gov- 
erned as  far  as  practicable  by  certain  fixed  rules,  to  be  applied 
in  all  similar  cases.  Intrinsic  difiiculty,  it  is  apprehended,  may 
arise  in  every  attempt  to  define  such  general  rules,  and  perhaps 
it  would  be  unwise  to  make  any  such  attempt,  except  when  an 
application  is  before  the  court  calling  for  the  decision  of  the 
court  under  the  power  conferred  by  the  act  of  Congress.  New 
as  the  provision  is,  and  called  upon  as  the  court  is  for  the  first 
time  to  determine  its  true  meaning,  the  court  is  not  disposed  to 
go  one  step  beyond  what  the  necessities  of  the  present  case 
require.  Viewed  as  a  whole,  the  several  acts  of  Congress  in 
relation  to  the  competency  of  witnesses  indicate  an  intent  on  the 
part  of  Congress  so  to  legislate  that  the  evidences  of  title  to  real 
estate,  and  the  rules  of  decision  in  all  controversies  affecting 
rights  of  property,  shall  be  the  same  in  the  Federal  courts  as  in 
the  State  courts  of  the  same  State  and  district,  and  the  decisions 
of  the  Supreme  Court  throughout  the  period  since  its  organiza- 
tion tend  strongly  to  the  same  end.  Impressed  also  with  the 
c<fkiviction  that  that  course  of  legislation  and  of  decision  has 
been  highly  beneficial,  we  are  of  the  opinion  that  the  court  ought 
not  to  grant  such  an  application  under  the  provision  in  question, 
in  any  case  where  the  efiect  of  granting  it  would  be  to  adopt  a 
rule  of  decision  in  the  Federal  courts  of  the  district,  difierent 
from  that  which  the  legislature  of  the  State  has  prescribed  for 
the  government  of  the  State  courts  in  all  similar  cases.  Where 
an  executor  or  administrator  is  a  party,  the  other  party,  under 
the  law  of  the  State,  cannot  be  admitted  to  testify  in  his  own 
favor  unless  the  contract  in  issue  was  originally  made  with  a 
person  who  is  living  and  competent  to  testify,  and  this  court 
decides,  that  in  such  a  case  the  court  will  not  pass  an  order  in  a 
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controversy  respecting  property,  requiring  the  living  party  to  tes- 
tify in  his  own  favor  to  any  transaction  with,  or  statement  by,  the 
testator  or  testatrix,  intestate  or  ward,  as  the  case  may  be.  Ob- 
viously the  case  at  bar  falls  within  that  rule,  and  the  decision  of 
the  court  is,  that  the  complainant  is  not  a  competent  witness  in 
this  case  to  testify  to  any  transaction  with,  or  statement  by,  the 
said  testatrix,  and  that  all  such  parts  of  her  deposition  as  fall 
within  that  rule  are  rejected  as  inadmissible. 

Unaided  by  the  testimony  of  the  complainant  as  to  any  trans- 
action with,  or  statement  by,  the  testatrix  respecting  the  matters 
in  controversy,  the  next  question  is,  whether  the  other  evidence 
in  the  case  is  sufficient  to  prove  the  alleged  contract,  and  to  en- 
title the  complainant  to  a  decree  in  her  favor.  The  principal 
breach  of  the  supposed  contract  as  alleged  is,  that  the  said  Sylvia 
Ann  made  another  will  in  which  Thomas  Mandell  is  named  as 
executor,  and  by  which  she  gave  a  large  part  of  her  property  to 
other  parties,  and  devised  the  residue  to  Edward  D.  Mandell, 
George  Howland,  Jr.,  and  William  Gordon,  in  trust,  for  the  pur- 
pose therein  described.  Complainant  also  charges  by  way  of 
evidence,  that  the  said  Sylvia  Ann,  on  one  occasion,  when  ad- 
vised by  the  said  Gordon  to  make  a  will,  stated  that  she  preferred 
not  to  make  a  will  if  she  could  help  it,  on  account  of  the  com- 
plainant, adding  that  she  had  been  obliged  to  promise  the  com- 
plainant that  she  would  not  make  a  will  without  letting  her 
know  it ;  and  the  complainant  also  charges  that  the  said  Sylvia 
Ann  stated  on  another  occasion  to  the  same  person,  that  she  would 
make  a  will  if  it  were  not  for  that  pledge  or  promise  to  the  com- 
plainant; and  the  answer  admits  that  these  conversations  did 
take  place  as  alleged.  But  the  respondents  allege  that  at  the 
time  the  last  conversation  took  place,  she  added  that  she  was 
obliged  to  make  the  promise,  because  '^  she  dinned  me  and  teased 
me  and  gave  me  no  peace  till  I  did."  Due  weight  must  also  be 
given  to  all  such  portions  of  the  deposition  of  the  complainant 
as  are  not  excluded  under  the  rule  hereinbefore  explained.  She 
cannot  be  excluded  as  a  witness  because  she  is  a  party  to  or 
interested  in  the  issue  on  trial.  Her  testimony  as  to  any  trans- 
action with,  or  statement  by,  the  said  testatrix  is  not  admissible. 
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bnt  all  the  rest  of  the  deposition,  if  otherwise  unobjectionable,  is 
competent  evidence.  She  testifies  in  substance  that  she  duly 
executed  her  will  of  the  19th  of  September,  1862,  and  that  she 
gave  it  enclosed  in  a  yellow  envelope  to  her  aunt,  and  that  she 
never  saw  it  afterwards  until  ^^  a  day  or  so  "  after  her  aunt's 
death,  when  it  was  handed  to  her,  in  the  same  envelope,  out  of 
the  closet  where  her  aunt's  trunk  was  kept.  Mrs.  Brownell 
handed  it  to  her,  and  it  was  opened,  as  she  states,  in  a  few  min- 
utes after,  by  Mr.  Green,  who  is  also  a  witness  in  the  case. 

The  statement  of  the  complainant  also  is,  that  the  same  person 
handed  her,  at  the  same  time,  a  white  envelope,  which  contained 
a  copy  of  the  second  page  of  her  aunt's  will,  and  also  a  copy  of 
the  other  part  of  the  will,  a  fragment  of  which  only  is  introduced, 
the  residue  havine  been  destroyed  by  mistake.  These  several 
exhibits,  together  with  the  supposed  originals,  were  introduced 
in  evidence  by  the  complainant,  and  she  also  examined  Edward 
H.  Green,  whose  testimony  tends  to  confirm  her  statements,  as 
to  the  finding  of  her  own  will  in  the  yellow  envelope ;  and  he 
also  testified  that  she  showed  him  the  papers  in  the  white  en- 
velope, the  evening  after  the  funeral  of  her  aunt,  or  the  next  even- 
ing, in  the  parlor  of  the  house  where  she  died.  Evidence  was 
introduced  by  the  respondents  tending  to  show  that  both  these 
envelopes  were  put  into  the  trunk  of  the  deceased  at  the  request  of 
the  complainant.  Two  witnesses  examined  by  the  respondents 
testified  to  that  effect,  but  their  testimony  also  tended  to  confirm 
to  a  considerable  extent  the  statements  of  the  complainant  as  to 
the  time  when  and  the  place  where  they  were  found,  and  the 
principal  circumstances  attending  the  finding.  The  theory  of  the 
complainant  is,  that  she  made  her  own  will  at  the  request  of  the 
said  Sylvia  Ann,  and  in  the  form  as  requested,  and  that  the  said 
Sylvia  Ann  in  consideration  thereof  promised  the  complainant 
that  she  would  make  her  will  devising  her  estate  or  the  principal 
part  thereof  to  the  complainant,  and  that  they  mutually  agreed 
with  each  other  that  neither  would  make  another  will  without 
first  complying  with  the  conditions  set  forth  in  the  bill  of  com- 
plaint. It  was  also  a  part  of  the  agreement,  as  alleged,  that  the 
respective  wills  should  be  exchanged,  and  the  argument  is,  that 
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all  the  affirmative  stipulations  of  the  contract  were  fully  per- 
formed, leaving  nothing  executory,  except  the  negative  stipula- 
tion that  neither  should  make  another  will  without  first  notifying 
the  other  and  returning  the  other's  will. 

Entirely  opposite  views  are  submitted  by  the  respondents  in 
respect  to  every  material  element  of  the  alleged  contract.  They 
deny  that  any  such  contract  was  over  made  by  those  parties,  or 
that  any  such  motive  existed  for  making  it  on  the  part  of  the 
said  testatrix  as  is  alleged  in  the  bill  of  complaint.  Although 
they  do  not  question  the  genuineness  of  the  will  of  the  com- 
plainant, still  they  deny  in  the  most  positive  terms  that  it  was 
made  at  the  request  of  the  decedent,  or  that  the  latter  in  her 
lifetime  ever  promised  the  complainant,  in  consideration  that  she 
would  comply  with  that  request,  that  she,  the  said  Sylvia  Ann, 
would  make  her  will  and  devise  her  estate  or  any  part  thereof  to 
the  complainant,  or  that  the  parties  ever  mutually  agreed  with 
each  other  that  neither  would  make  another  will  without  first 
giving  notice  to  the  other,  and  returning  the  other's  will,  as 
before  explained.  It  is  also  conceded  by  the  respondents  that 
the  signature  to  the  instrument  described  in  the  bill  of  com- 
plaint as  the  will  of  the  said  Sylvia  Ann,  dated  January  11, 
1862,  is  genuine ;  but  they  explicitly  deny  that  the  paper  called 
the  second  page  of  the  will  was  attached  to  that  instrument 
before  it  was  signed,  or  that  it  was  ever  any  part  of  that  instru- 
ment. On  the  contrary,  they  deny  that  it  was  oyer  signed  by  the 
said  Sylvia  Ann,  and  insist  that  it  is  a  forgery.  Much  testimony 
was  taken  upon  that  issue  by  the  parties  to  the  suit,  and  the  dis- 
cussion of  the  questions  growing  out  of  it  occupied  several  days  at 
the  final  hearing.  Some  of  the  questions  discussed  were  new, 
and  it  must  be  admitted  that  they  are  highly  important  as  affect- 
ing the  rules  of  evidence  in  cases  where  the  genuineness  of 
written  instruments  is  in  contestation,  but  inasmuch  as  it  does 
not  become  necessary  to  determine  whether  the  paper  is  or  is  not 
genuine,  the  court  is  not  inclined  to  decide  those  questions  in 
this  case. 

Viewed  in  any  light,  and  assuming  all  the  papers  to  be  genu- 
ine, the  evidence  fails  altogether,  in  the  opinion  of  the  court,  to 
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prove  that  any  such  contract  was  made  by  those  parties  as  is 
alleged.  Nothing  of  the  ki&d  can  be  reasonably  inferred  from 
the  admissions  of  the  answer.  Taken  in  their  widest  sense,  the 
conversations  therein  recited  do  not  warrant  the  conclusion  that 
the  party  represented  as  speaking,  supposed,  or  intended  to 
admit,  that  she  had  ever  entered  into  any  legal  obligation  not  to 
make  a  will,  or  that  she  had  made  any  contract  whatever  with 
the  complainant  within  the  legal  meaning  of  that  word,  much 
less  any  such  contract  as  that  set  forth  as  the  foundation  of  this 
suit.  The  import  of  the  first  conversation,  as  recited  in  the  bill 
and  answer  i^,  that  she  preferred  not  to  make  a  will  if  she  could 
help  it,  as  she  had  been  obliged  to  promise  the  complainant  that 
she  would  not  do  so  without  letting  her  know  it ;  but  she  cliarac* 
terized  the  promise  as  a  pledge  in  the  second  conversation,  and 
finally  said  to  the  effect  that  she  was  forced  to  make  the  promise 
to  get  rid  of  constant  importunity.  Such  remarks  in  regard  to 
an  absent  relative  are  quite  too  loose  and  indefinite  to  be  regarded 
as  evidence  of  any  legal  obligation,  especially  as  they  do  not  con* 
tain  the  slightest  intimation  of  any  mutual  promise,  or  of  any 
otlier  consideration  recognized  in  the  law  of  contracts. 

Apart  from  the  inferences,  if  any,  which  may  be  drawn  from 
the  wills  in  question,  there  is  no  evidence  in  the  case  that  the 
complainant  made  her  will  at  the  request  of  the  aunt,  or  that  the 
aunt,  in  consideration  of  a  compliance  with  any  such  request, 
ever  promised  the  complainant  that  she  would  make  her  will  and 
devise  her  estate  or  any  part  thereof  to  the  complainant,  or  that 
those  parties  ever  mutually  agreed  to  exchange  wills,  and  that 
neither  would  make  another  will  without  first  notifying  the  other 
and  returning  the  other's  will.  Those  several  allegations  com- 
bined constitute  the  foundation  of  the  complainant's  case,  and  if 
they  are  not  proved  the  superstructure  must  fall.  The  supposed 
consideration  for  the  alleged  promise  of  the  decedent  is,  that  the 
complainant,  in  compliance  with  the  request  of  her  aunt,  made 
her  own  will^  devising  her  estate  in  a  way  to  exclude  her  father 
from  all  benefit  under  it,  and  the  proposition  is,  that  having 
framed  and  executed  her  will  as  requested,  on  the  faith  of  her 
aunt's  promise,  that  if  she,  the  complainant,  would  do  so,  the 
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aunt  would  make  her  will  and  devise  her  estate  to  the  complain- 
ant, the  promise  of  the  aunt  is  vatid  and  obligatory  as  falling 
within  that  class  of  contracts  constituted  by  a  promise  or  repre- 
sentation made  by  one  person  and  acts  done  by  another,  on  the 
faith  of  such  promise  or  representation.  Fry  on  Spec.  Perf. 
§  187.  Equity  undoubtedly  acknowledges  the  rule  that  a  repre- 
sentation made  by  one  party  for  the  purpose  of  influencing  the 
conduct  of  the  other  party  will  in  general  be  sufficient  to  entitle 
that  other  party  to  substantial  relief  in  case  he  or  she  is  thereby 
induced  to  act  upon  it,  and  it  appears  that  the  representation  is 
not  made  good.  Hammershy  y.  De  BUI,  12  Clark  &  Fin.  62, 
note ;  Mauntel  v.  White,  4  H.  L.  Gas.  1056.  Such  promises  or 
representations,  however,  must  be  proved  by  the  party  who 
alleges  that  they  were  made,  and  if  not  proved  his  bill  of  com- 
plaint will  be  dismissed.  The  respondents  deny  that  the  rule 
suggested  has  any  application  to  the  case,  and  insist  that  the  con- 
tract, even  if  proved  as  alleged,  is  void  as  against  public  policy, 
but  in  the  view  taken  of  the  case  it  is  not  necessary  to  decide 
th^t  point,  as  the  court  is  of  the  opinion  that  the  contract  is  not 
proved. 

The  views  of  the  complainant  also  are,  that  the  two  wills  set 
forth  in  the  bill  of  complaint  must  be  regarded  as  mutual  vnlls, 
and  that  those  instruments,  together  with  the  testimony  describing 
the  circumstances  attending  the  finding  of  the  will  of  the  com- 
plainant and  the  copy  of  the  other  will  in  the  trunk  of  the  tes- 
tatrix after  her  decease,  afford  sufficient  evidence  to  support  the 
material  allegations  of  the  bill  of  complaint,  and  to  entitle  the 
complainant  to  a  decree.  Admission  may  well  be  made  that 
mutual  wills,  as  understood  in  legal  decision,  afford  evidence  of 
a  contract  by  the  respective  testators,  each  with  the  other,  more 
or  less  strong,  in  view  of  the  surrounding  circumstances,  thfit 
neither  would  revoke  his  will  or  make  another  without  due  and 
seasonable  notice  to  the  opposite  party ;  but  the  insuperable  diffi- 
culty in  the  complainant's  case  is,  that  the  two  wills  under  con- 
sideration are  not  mutual  wills  in  any  proper  sense,  as  recognized 
in  the  law  of  evidence  or  the  decisions  of  the  courts.  Where 
two  persons  agree  each  with  the  other  to  make  mutual  wills,  and 
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both  execute  the  agreement,  it  is  held  that  neither  can  properly 
revoke  his  will  without  giving  notice  to  the  other  of  such  revoca- 
tion. The  death  of  one  of  the  parties  in  such  a  case  carries  his  part 
of  the  contract  into  execution,  and  the  better  opinion  perhaps  is, 
.that  the  other  party,  after  that  event,  if  the  agreement  was  defi- 
i^ite  and  satisfactory,  cannot  rescii^d  the  contract.  Dufowr  v. 
Pereira,  1  Dick.  Ch.  419 ;  2  Harg.  Jurid.  Arg.  272. 

Both  wills,  it  is  agreed,  even  in  a  case  where  the  agreement 
between  the  respective  testators  is  fully  proved,  are  still  in  their 
nature  revocable ;  but' the  doctrine  is,  that  the  parties  are  under 
a  restriction,  each  to  the  other,  not  to  revoke  their  respective  wills 
so  as  to  secure  any  undue  advantage.  Bound  by  the  agreement  to 
maintain  good  faith,  each  to  the  other,  the  conclusion  is,  that  nei- 
ther can  revoke  without  giving  due  and  seasonable  notice.  Loffan 
v.  Maw^  82  L.  J..  (Eq.)  N.  8.  49  ;  Ridley  v.  Ridley^  12  Law  Times, 
K.  s.  481.  Few  decided  cases  in  point  are  to  be  found  in  judicial 
reports,  and  these  are  nearly  equally  divided  for  and  against  the 
doctrine,  even  when  it  appears  that  the  agreement  was  fully 
proved.  WcUpole  v.  Orford,  8  Ves.  Jun.  402  ;  Jbqrd  v.  Middleton^ 
1  Desaus.  116.  Judge  Story  says  that  a  contract  to  make  mutual 
wills,  if  one  of  the  parties  has  died  having  made  a  will  according 
to  the  agreement,  will  be  decreed  in  equity  to  be  specifically  exe- 
ented  by  the  surviving  party,  if  he  has  enjoyed  the  benefit  or  tho 
will  of  the  other  party.  1  Story's  Eq.  Jur.  §  785.  If  persons  enter 
into  a  fair  and  definite  agreement  to  leave  each  other  a  sum  of 
money,  or  to  settle  by  their  wills  the  property  of  each  for  the 
benefit  of  the  survivor,  a  court  of  equity,  says  Roper,  will  enforce 
a  performance  of  such  agreement.  Roper  on  Leg.  766 ;  8  Pars, 
on  Con.  406 ;  Logan  v.  Mc&inniSy  12  Penn.  St.  27 ;  1  Jarm.  on 
Wills,  28 ;  1  Williams,  Exrs.  104.  These  authorities  are  cited 
to  show  that  equity  only  interposes  in  such  cases  to  enforce  the 
agreement  made  by  the  parties.  Competent  evidence  of  any 
such  agreement  in  this  case  is  entirely  wanting,  and  there  is  noth- 
ing on  the  face  of  the  instruments  to  warrant  any  such  conclu« 
sion.  They  were  executed  at  different  times,  and  the  complain- 
ant devises  nothing  to  the  said .  Sylvia  Ann.  The  allegation  of 
the  bill  is,  that  the  will  of  the  complainant  was  drawn  under  the 
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special  direction  of  the  aunt,  but  the  averment  is  denied  in  the 
answer,  and  is  wholly  unsustained  by  any  competent  proof. 
Reference  is  also  made  to  the  paper  called  the  second  page  of  the 
will,  but  there  is  no  proof  in  the  case  to  show  that  the  writing 
called  the  second  page  was  ever  attached  to  the  will  in  question, 
before  the  will  was  signed  and  executed.  Special  reference  is 
also  made  to  the  circumstances  attending  the  finding  of  the  two 
envelopes  with^  their  enclosures  in  the  trunk  of  the  testatrix  after 
her  decease.  Satisfactory  proofs  are  exhibited  that  these  envelopes 
were  handed  by  the  complainant  to  the  testatrix  in  her  lifetime, 
but  there  is  no  evidence  that  the  latter  had  any  knowledge  what- 
ever of  their  contents.  Subsequent  to  their  being  deposited  in 
the  trunk,  she  made  and  executed  her  last  will  and  testament, 
and  there  is  no  reason  appearing  in  the  record  to  suppose  she 
even  suspected  that  those  envelopes  contained  anything  to  show 
that  in  so  doing  she  was  violating  the  terms  of  any  such  contract 
as  that  alleged  in  the  bill  of  complaint.  They  were  deposited 
there  by  a  female  attendant  of  the  said  Sylvia  Ann,  pursuant  to 
her  directions,  but  at  the  request  and  in  the  presence  of  the 
con&plainant.  Deposited  in  the  trunk  at  her  request,  they  re* 
mained  there,  for  aught  that  appears  to  the  contrary,  till  they 
were  found  by  the  complainant  under  the  circumstances  detailed 
in  the  proof.  Inquiry  into  her  motive  in  causing  those  papers  to 
be  deposited  there  is  unnecessary,  as  neither  the  papers  theno- 
selves  nor  the  circumstances  attending  their  finding  afford  any 
evidence  to  prove  the  special  contract  alleged  in  the  bill  of  com- 
plaint. 
Bill  of  complaint  dismissed  with  costs. 


Daniel  L.  Choate  et  cA.  v.  Francis  B.  Cbowninshield. 

Common  carriera  are  not  responsible  for  losses  or  damage  which  may  happen  to  goods 
reoeived  to  be  carried,  if  the  same  result  ftx)m  the  act  of  the  owner. 

When  goods  are  lost  or  damaged  after  their  reception  bj  the  common  carrier  and  before 
their  delivery,  the  prima  facie  presumption  is,  that  the  loss  was  occasioned  by  the 
carrier's  default. 
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Tho  lega]  effect  of  a  bill  of  lading,  affirming  the  goods  to  have  been  shipped  in  good  order, 
is  to  raise  a  prima  facie  presumption  that  in  all  particalars  open  to  inspection  the 
goods  were  in  that  condition;  bat  this  does  not  preclude  the  carrier,  in  case  of  loss  or 
damage,  from  showing  that  the  loss  proceeded  from  some  cause  which  existed,  bat  was 
not  apparent,  at  the  time  he  received  the  goods. 

The  responsibility  of  the  carrier  does  not  extend  to  damages  resulting  to  a  cargo  of  cotton 
in  bales,  from  moisture  of  the  contents  of  the  bales  received  previous  to  the  time  of 
lading,  which  could  not  have  been  discovered  by  the  master,  and  where  the  vessel  waa 
in  all  respects  seaworthy,  and  there  appeared  to  be  no  want  of  ordinary  care,  skill,  and 
energy  on  the  part  of  the  master,  to  protect  the  goods  against  such  injury  while  on  board 
the  vessel. 

While  cotton  in  bales  was  lying  on  the  wharf,  and  while  a  vessel  was  loading  with  the 
same,  it  was  discovered  by  the  accidental  opening  of  one  bale  that  the  contents  thereof 
were  wet.  This  fact  was  reported  to  the  shippers,  who  said  that  the  wet  would  do  no 
injury,  and  the  bale  was  therenpan  tied  up  and  placed  on  board.  Held,  that  there  was  no 
evidence  in  the  case  to  warrant  the  conclusion  that  the  master  had  reason  to  believe  any 
portion  of  the  residue  unfit  for  the  voyage. 

LiBELLANTS  Were  the  owners  of  th.6  ship  Sciota,  and  they  insti- 
tuted this  suit  against  the  respondent  in  the  District  Court  to 
recover  the  balance  of  the  freight  alleged  to  be  due  to  them  on 
Beven  hundred  and  seventy-two  bales  of  cotton  which  they  trans- 
ported in  that  ship  from  New  Orleans  to  Boston,  and  there  deliv- 
ered to  the  respondent,  as  the  consignee  of  the  goods.  The 
description  of  the  goods  and  the  terms  of  the  shipment,  as  ex- 
pressed in  the  bill  of  lading,  were  in  substance  and  effect  as 
follows :  '^  Shipped  in  good  order,  seven  hundred  and  seventy- 
two  bales  of  cotton  under  deck,  being  marked  and  numbered  as 
in  margin,  to  be  delivered  in  the  like  good  order  and  condition 
at  the  port  of  Boston,  the  dangers  of  the  seas  only  excepted, 
unto  the  respondent,  the  consignee  or  assigns,  he  or  they  paying 
freight  for  the  goods  five  eighths  of  one  cent  per  pound,  with 
five  per  cent  primage,  average  accustomed."  Four  bills  of  lading 
of  that  import  were  signed  by  the  master,  and  the  ship  with  the 
goods  on  board,  on  the  8th  or  10th  of  February,  1859,  sailed 
from  the  port  of  New  Orleans,  where  the  master  received  the 
goods  speciQed  in  thn  ^ill  of  lading.  The  allegations  of  the  libel 
were,  that  the  ship  urrived  at  the  port  of  destination  on  the  22d 
of  March  in  the  same  year,  and  that  the  master  then  and  there 
made  a  true  delivery  of  all  the  goods  described  in  the  bill  of 
lading,  to  the  agents  of  the  respondents,  according  to  its  tenor 
and  effect. 
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The  admission  of  the  answer  also  was^  that  the  whole  number 
of  bales  were  delivered ;  but  the  respondent  denied  tliat  thej 
were  all  delivered  in  good  order  and  condition,  as  alleged  in  the 
libel.  On  the  contrary,  he  alleged  that  the  contents  of  some  of 
the  bales  were  partially  lost,  and  that  the  contents  of  some  others 
were  wet,  and  otherwise  damaged,  and  that  the  coverings  also 
had  been  wet  and  greatly  damaged.  The  true  amount  of  the 
freight  was  $2,407  ;  and  the  libellant  admits  that  the  respondent 
paid  the  sum  of  $  1,800  at  the  time  the  freight  became  due ; 
$607.10  remained  due  to  the  libellants,  if,  as  they  alleged,  the 
master  made  true  delivery  of  the  goods,  as  he  stipulated  to  do  in 
the  bill  of  lading.  The  respondent  denied  that  the  master  did 
so,  and  alleged  that  he  suffered  damage  in  consequence  of  the 
failure  of  the  master  to  deliver  the  goods  in  like  good  order  and 
condition  as  he  received  them  on  board,  to  the  amount  of  $500, 
which  he  claims  to  recoup  out  of  the  sum  which  would  otherwise 
be  due  to  the  libellants,  as  the  unpaid  balance  of  the  freight. 

Sohier  and  Welch^  for  libellants. 

Jjothrop  and  Bishopy  for  respondent. 

Clifford,  J.  Exclusive  original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction  is  conferred  upon  the  Dis- 
trict Courts  by  the  ninth  section  of  the  Judiciary  Act ;  but  the 
first  section  of  the  act  of  the  8d  of  March,  1821,  provides  that 
in  all  suits  and  actions  in  any  District  Court  in  which  it  shall 
appear  that  the  judge  of  such  court  has  been  of  counsel  for 
either  party,  said  suit  or  action  may  be  certified  to  the  next  Cir- 
cuit Court  of  the  district.  1  Stat,  at  Large,  76  ;  8  Stat,  at  Large, 
648. 

Jurisdiction  of  the  suit  in  this  case  is  derived  from  that  pro- 
vision, the  same  having  been  duly  certified  into  this  court  because 
the  district  judge  had  been  of  counsel  to  one  of  the  parties. 

The  obligations  of  a  common  carrier  by  water,  who  receives 
goods  to  transport  from  port  to  port,  are  to  keep  the  goods  safely, 
duly  transport  them,  and  make  right  delivery  of  the  same  at  tlie 
port  of  destination.  The  Eddy,  5  Wall.  481 ;  The  Bird  of  Par- 
adise,  6  Wall.  645  ;  MoAndrews  v.  Thatcher,  3  Wall.  369. 

Common  carriers  are  responsible  for  all  losses  and  damages 
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which  may  happen  to  goods  received  to  be  carried,  except  such 
as  result  from  the  act  of  Ood  or  the  public  enemy,  or  from  the 
act  or  default  of  the  owner  himself,  unless  such  liability  -is  lim- 
ited or  restrained  by  the  terms  of  the  contract  under  which  the 
goods  were  received.  Propeller  Niagara  v.  CordeSj  21  How.  26  ; 
Ha9ting9  v.  Pepper^  11  Pick.  42. 

Dangers  of  the  seas  are  excepted  in  the  bill  of  lading  in  this 
case,  but  there  is  no  other  material  limitation  to  the  contract  of 
affreightment.  When  goods  in  the  custody  of  a  common  carrier 
are  lost  or  damaged  after  their  reception  and  before  their  deliv- 
ery, the  prima  facie  presumption  is,  that  the  loss  or  injury  was 
occasioned  by  the  default  of  the  carrier,  and  the  burden  is  upon 
him  to  prove  that  it  arose  from  a  cause  for  which  he  is  not 
responsible.  Nelson  et  al.  v.  Woodruff  et.  al.j  1  Black,  156; 
Clarke  et  al.  v.  Barnwell  et  aZ.,  12  How.  280. 

Such  a  presumption,  however,  is  nothing  more  than  a  prima 
facie  presumption,  and  it  may  be  overcome  by  any  proper  testi- 
mony which  is  sufficient  to  show  that  the  fact  was  otherwise.  The 
legal  effect  of  a  bill  of  lading  such  as  was  given  in  this  case, 
affirming  that  the  goods  were  shipped  in  good  order  and  condi- 
tion, is  also  to  raise  9k  prima  facie  presumption  that,  as  to  all  cir- 
cumstances which  were  visible  and  open  to  inspection,  the  goods 
were  in  that  condition,  but  it  does  not  preclude  the  carrier  from 
showing,  if  he.  can,  in  a  case  of  loss  or  damage,  that  the  loss  or 
damage  proceeded  from  some  cause  which  existed  but  was  not 
apparent  at  the  time  he  received  the  goo4s,  and  which,  if  satisfac- 
torily proved,  will  discharge  him  from  liability.  Clarke  et  al.  v. 
Barnwell  et  a/.,  12  How.  280. 

Between  the  shipper  and  the  ship-owner  the  bill  of  lading  is 
not  conclusive  as  against  proof  of  latent  defects,  even  in  a  case 
where  the  bill  of  lading  states  that  the  goods  were  shipped  in 
good  order  and  condition.  Ellis  v.  Willard,  5  Seld.  680 ;  Shqp^ 
pard  et  al.  v.  Naylor  et  al.^  6  Gray,  692 ;  Barrel  r.  BogerSj  7 
Mass.  297  ;  Haddow  v.  Parry y  3  Trent,  303 ;  M.  on  Ship.  839  ; 
Bates  V.  Todd,  1  Rob.  106 ;  Sears  et  al.  v.  Wingate,  3  Allen, 
103 ;  1  Pars.  M.  L.  37 ;  Berkley  v.  Watling,  7  A.  &  B.  29 ; 
ffBrien  v.  Qilcresty  34  Me.  654. 
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Applying  these  principles  of  law  to  the  case,  it  is  quite  clear 
that  the  decieion  must  turn  upon  the  questions  of  fact  which  may 
be  determined  without  any  extended  argument,  as  there  is  not 
much  real  conflict  in  the  testimony,  except  as  to  a  single  point. 
The  seaworthiness  of  the  ship  is  not  controverted,  and  the  proofs 
show  that  she  was  stanch  and  strong,  and  that  she  was  well 
manned  and  equipped.  Due  care  was  used  in  taking  the  cargo 
on  board,  and  the  goods  of  the  respondent  were  well  stowed  and 
dunnaged. 

The  testimony  of  the  master  is,  that  there  were  two  iron  venti- 
lators in  the  ship,  one  forward,  and  one  aft,  and  that  the  hatches 
were  left  open  till  they  left  the  bar,  near  the  mouth  of  the  river. 
The  usual  length  of  a  voyage  from  New  Orleans,  as  shown  in  the 
testimony,  is  eighteen  or  twenty  days,  but  the  ship  in  this  case 
was  detained  twenty  days  inside  the  bar.  During  that  period, 
the  evidence  is,  there  was  little  or  no  motion  in  the  vessel, 
and  that  the  weather  was  hot,  sultry,  and  disagreeable,  and  that 
there  were  light  showers  with  heavy  fogs.  Want  of  motion  in 
the  vessel  doubtless  rendered  the  circulation  between  decks  and 
in  the  hold  less  than  it  would  have  been  if  the  vessel  had  been 
under  way.  Proper  care  appears  to  have  been  taken  of  the  goods 
from  the  time  they  were  delivered  on  the  wharf  until  they  were 
stowed  in  the  ship,  and  the  proofs  show  that  none  of  the  bales 
remained  on  the  wharf  more  than  four  days  before  they  were 
shipped.  The  outside  appearance  of  the  bales  was  "  ordinarily 
good,"  and  nothing  except  a  single  circumstance  occurred  dur- 
ing the  loading  of  the  ship  to  awaken  any  suspicion  that  the 
contents  of  the  bales  were  in  any  respect  unfit  for  transportation 
in  such  a  voyage.  When  about  two  thirds  of  the  consignment 
had  been  loaded  and  stowed,  the  master  discovered  a  man  at- 
tempting to  steal  cotton  from  one  of  the  bales  on  the  wharf,  but 
he  escaped  before  he  could  be  apprehended.  He  had  cut  the 
bagging  so  that  the  contents  were  exposed,  and  on  examining  the 
cotton  the  master  found  that  it  was  wet,  and  immediately  re- 
ported the  fact  to  the  shippers. 

The  statement  of  the  master  is,  that  when  he  reported  the  fact 
to  the  shippers,  they  told  him  that  the  wet  would  not  injure  it,  as 
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it  was  bound  coastwise,  and  he  immediatelj  tied  up  the  broken 
bale,  and  it  was  taken  on  board.  Other  than  that  circumstance, 
there  does  not  appear  that  anytliing  occurred,  or  that  there  was 
aDjthing  in  the  outside  appearance  of  the  bales  calculated  to 
create  suspicion  that  the  goods  were  not  in  a  proper  condition  for 
the  voyage. 

Two  propositions  are  submitted  by  the  respondent  in  respect 
to  that  evidence  :  — 

1.  He  insists  that  it  does  not  sufficiently  appear  that  the  bale 
cut  open  was  one  that  belonged  to  his  consignment. 

2.  But  if  it  did,  then  it  shows  that  the  defect  in  the  goods,  if 
it  existed  at  that  time,  was  not  latent. 

Neither  of  the  propositions,  however,  can  be  sustained  to  an 
extent  to  benefit  the  respondent.  The  better  opinion  from  all  the 
eiddence  is,  that  the  broken  bale  was  one  which  belonged  to  his 
consignment,  and  there  is  no  evidence  to  warrant  the  conclusion 
that  the  master  had  any  reason  to  believe  that  any  portion  of  the 
residue  was  unfit  for  the  voyage,  especially  as  he  was  assured  to 
the  contrary  by  the  shippers.  The  theory  of  the  libellants  is,  that 
the  bales  had  been  exposed  to  rain,  either  on  the  plantation  where 
the  cottou  was  grown  and  put  in  bales,  or  on  the  way  down  the 
river,  or  on  the  levee  before  it  was  delivered  to  the  master,  or  that 
it  was  injured  by  the  humidity  of  the  atmosphere  and  dampness 
of  the  ship's  hold,  where  most  of  the  respondent's  consignment 
was  stowed.  The  responsibility  of  the  carrier  does  not  extend 
to  damage  resulting  from  such  causes,  if  it  appear  that  the  vessel 
was  in  all  respects  seaworthy,  and  that  there  was  no  want  of 
ordinary  skill  and  vigilance  and  energy  on  the  part  of  the  master 
to  protect  the  goods  against  such  injury.  Clarke  et  aL  v.  Bam- 
well  et  al.y  12  How.  282  ;  Abb.  on  Ship.  42  ;  Lamb  v.  Parkmany 
20  Law  Rep.  186 ;  1  Pars.  Mer.  L.  136,  n.  1. 

Examined  in  view  of  the  testimony  that  much  of  the  top  tier 
between  decks  appeared  as  if  wet  from  steam  and  sweat,  and 
that  the  bagging  and  bands  were  mouldy,  and  that  the  bag- 
ging was  much  decayed,  it  seems  almost  an  irresistible  conclu- 
sion that  the  cotton  must  have  received  the  damage  from  a 
combination  of  both  the  causes  suggested  by  the  libellants,  as 
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the  testimony  negatives  every  theory  suggested  by  the  respon- 
dent. Twenty  or  thirty  bales  were  slightly  wet  by  sea-water,  but 
the  same  witnesses  who  state  the  fact  afGrm  that  it  was  hardly 
sufficient  to  deserve  notice.  The  plain  inference  from  the  evi- 
dence is,  that  the  bales,  before  they  were  delivered  to  the  master, 
had  been  exposed  to  the  rain,  so  that  the  cotton  within  the  bales 
was  damp.  Cotton  in  that  condition  when  stowed,  either  in  the 
hold  or  between  decks,  will  soon  create  heat,  and  the  moisture 
under  the  influence  of  the  heat  will  generate  steam  and  produce 
all  the  results  shown  in  this  case. 

When  the  ship  in  the  course  of  her  voyage  passed  into  cold 
weather,  those  in  charge  of  her  noticed  that  steam  was  escaping 
from  the  ventilators  of  the  vessel,  which  is  strong  evidence  in 
support  of  the  libellant's  theory.  Weighed  in  any  just  view  of 
the  evidence,  there  does  not  appear  to  be  any  good  reason  to 
question  the  credibility  of  the  master,  or  those  associated  with 
him  in  the  charge  of  the  vessel ;  and  it  is  clear  that  the  libellants 
are  entitled  to  recover,  unless  the  statements  of  those  witnesses 
can  be  overcome.  The  actual  delivery  of  all  the  bales  is  conceded, 
and  the  testimony  shows  that  they  were  accepted  by  the  respon- 
dent and  sent  to  certain  cotton-mills  and  appropriated  to  the  use 
for  which  the  cotton  was  designed.  Nothing  appears  in  the  case 
to  show  how  much  the  cotton  in  the  broken  bale  was  injured, 
beyond  what  is  shown  in  respect  to  it  at  the  place  of  loading. 

Another  theory  of  the  respondent  is,  that  the  cotton  in  other 
bales  belonging  to  other  consignments  was  wet,  and  that  the 
damage  to  their  cotton  was  occasioned  in  that  way,  but  it  is  suffi- 
cient answer  to  that  proposition  to  say  that  it  is  not  satisfactorily 
supported  by.  the  evidence. 

The  amount  not  being  a  matter  of  dispute,  it  does  not  seem 
necessary  to  send  the  case  to  an  assessor. 

Decree  for  the  libellants. 


i 
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Samuel  C.  Cobb  t^.  Hannibal  Hamlin. 

Under  the  act  of  the  8d  of  March,  1866,  the  dntiable  ralue  of  imported  merchandise  is  the 
aetnal  market  yalae,or  wholesale  prioe  thereof  at  the  period  of  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  which  the  same  was  exported,  with- 
out any  addition  for  commissions,  brokerage,  costs  of  transportation,  shipment,  or  trans- 
shipment,  or  other  like  costs  in  placing  the  goods  on  shipboard. 

Where  goods  are  puxxshased  in  the  foreign  market  in  bulk,  and  subsequently  to  the  purchase 
put  into  the  packages,  boxes,  or  corerings  by  the  buyer  for  convenience  or  preservation, 
actual  market  value  does  not  include  such  packing,  under  the  act  of  March  8, 1866. 

Assumpsit  to  recover  certain  duties  paid  under  protest.  Facts 
agreed,  of  which  the  following  are  the  material  ones:  — 

Five  invoices  of  lemons  and  oranges  packed  in  boxes  were 
imported  from  Palermo,  Sicily,  into  the  port  of  Boston,  and  were 
duly  entered  for  consumption  or  warehousing  by  the  plain tip^,  as 
consignee  of  the  respective  invoices.  They  were  imported  and 
entered  at  the  custom-house  between  the  18th  of  November, 
1865,  and  the  14th  of  April,  1866.  The  parties  agreed  that  the 
lemons  and  oranges  were  purchased  at  Palermo  by  the  shippers 
in  bulk,  at  certain  rates  by  the  thousand,  and  were  then  ''  one  by 
one  "  wrapped  in  paper  and  packed  in  boxes  furnished  by  the 
purchaser,  for  the  purpose  of  preserving  the  fruit,  and  for  more 
convenient  shipment.  The  net  cost  and  value  of  the  lemons  and 
oranges  in  bulk,  embraced  in  the  five  invoices,  was,  at  the  place 
of  exportation,  $8,549,  exclusive  of  the  cost  of  the  boxes  and  pack- 
ing ;  and  all  other  costs  and  charges  for  the  boxes,  nails,  pack- 
ing-paper, charges  of  shipment,  and  other  charges,  besides  the 
cost  and  value  of  the  lemons  and  oranges  imported,  were  $7,852. 
The  finding  of  the  appraisers  was,  that  the  invoice  value  of  the 
cost  of  the  lemons  and  oranges  was,  as  purchased  in  bulk,  cor- 
rect, but  they  added  the  sum  of  $7,872,  as  the  costs  and  charges 
for  the  boxes  and  packing,  etc.,  and  for  the  other  charges,  which 
was  agreed  to  be  correct  in  amount,  if  it  was  properly  to  be 
added,  in  ascertaining  the  dutiable  value  of  the  merchandise. 

The  amount  of  the  duties  assessed  and  collected  was  $3,836.75, 
of  which  $1,864.50  were  assessed  on  the  costs  and  charges,  added 
to  the  invoice  value.    The  plaintiff  duly  protested,  and  season- 
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ably  appealed  to  the  Secretary  of  the  Treasury,  but  the  depart- 
ment affirmed  the  doings  of  the  collector.  Dissatisfied  with  the 
decision  of  the  department,  the  plaintiff  instituted  this  suit  to 
recover  back  the  duties  assessed  upon  the  costs  and  charges, 
which  he  insisted  were  illegally  exacted.  Judgment  was  to  be 
rendered  in  favor  of  the  plaintiff  for  that  sum,  if  none  of  the 
costs  and  charges,  as  expressed  in  the  invoices,  were  properly 
added  to  the  invoice  value  of  the  lemons  and  oranges,  in  order 
to  ascertain  the  dutiable  value  of  the  importation,  with  interest 
from  such  time  as  the  court  might  determine  to  be  just  and 
right.  But  if  the  court  should  be  of  the  opinion  that  the  whole 
amount  of  the  costs  and  charges  was  properly  added  to  the 
invoice  value  of  the  oranges  and  lemons,  as  purchased  in  bulk, 
then  the  judgment  was  to  be  for  the  defendant. 

Jewell  and  Gaston,  for  plaintiff. 

The  words  "  actual  market  value  "  and  "  wholesale  price  " 
have  received  judicial  construction,  and  this  construction  ex- 
cludes costs,  charges,  and  boxes,  etc.  Barnard  v.  Morton^  1  Cur. 
404 ;  Grinnell  v.  Lawrence,  1  Blatch.  350  ;  Wihon  v.  Maxwdly 
2  Blatch.  321 ;  Wilbur  et  al.  v.  Lawrence,  2  Blatch.  315  ;  Belcher 
V.  Linn,  24  How.  535 ;  Knight  et  al.  v.  Schell,  24  How.  530 ; 
Regulations  of  Treasury  Dept,  1857,  §  305,  p.  177 ;  §  306,  p. 
177  ;  §  364,  p.  193. 

Under  former  laws  which  included  costs  and  charges  in  the 
dutiable  value,  the  "  sacks,  hogsheads,  etc.*'  were  included  in 
the  costs  and  charges,  and  were  added  to  the  appraised  vUlue  of 
the  commodity.  Belcher  et  al.  v.  Linn,  24  How.  535,  and  other 
cases  cited  above. 

That  it  was  the  intention  of  Congress  to  create  a  new  and  dif- 
ferent rule,  which  should  exclude  all  costs  and  charges  from  the 
dutiable  value,  is  seen  by  comparing  the  phraseology  of  the  sev- 
enth section  of  the  act  of  1865  with  that  of  previous  acts. 

1.  Compare  first  part  of  §  7,  act  of  1865,  with  §  1,  act  of 
March  3, 1851,  9  Stat,  at  Large,  629. 

2.  Compare  same  with  §  16,  act  of  August  30, 1842,  5  Stat 
at  Large,  563. 

3.  Compare  the  rest  of  §  7,  act  of  1865,  beginning  at  twelfth 
line,  with  §  23,  act  of  June  30, 1864, 13  Stat,  at  Large,  226. 
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If  a  subsequent  statute  professes,  or  manifestly  intends,  to 
regulate  the  wliole  subject  to  which  it  relates,  it  repeals  all  for- 
mer statutes  so  far  as  it  differs  from  them.  Davieaa  et  al,  v.  Fair- 
bairn  et  al.j  3  How.  636 ;  D.^  L.  Plank  Road  Compayiy  v.  Allen^ 
16  Barb.  15 ;  Illinois  ^  Michigan  Canal  v.  Chicago^  14  111.  342. 

If  the  act  of  1865  contained  no  repealing  clauses,  it  would 
make  a  complete  and  perfect  rule  for  assessing  duties  on  the 
merchandise  in  question,  excluding  all  costs  and  charges,  and 
would  by  necessary  implication  repeal  all  previous  statutes  pro- 
viding a  different  rule.    Farr  v.  Brackett^  and  Tr.  30  Vt.  844. 

But  the  act  of  1865  goes  further,  and  in  express  terms  repeals 
the  act  of  1864  ;  and  all  acts  and  parts  of  acts  requiring  duties 
to  be  assessed  upon  commissions,  brokerages,  costs  of  transporta- 
tion, shipment,  and  other  like  costs  and  charges  incurred  in 
placing  any  goods,  wares,  or  merchandise  on  shipboard,  and  all 
acts  and  parts  of  acts  inconsistent  with  its  provisions. 

AH  acts  which  provide  a  different  rule  for  assessing  duties  are 
inconsistent  with  the  act. 

The  words  "  costs  and  charges  "  include  boxes.  Barnard  v. 
Morton,  1  Cur.  404  ;  Belcher  et  al.  v.  Linn,  24  How.  535  ;  Knight 
et  al.  V.  Schellj  24  How.  530. 

*^  Laws  imposing  duties  are  never  construed  beyond  the  natural 
import  of  the  language  used,  and  duties  are  never  imposed  upon 
the  citizens  upon  doubtful  interpretations,  for  every  duty  imposes 
a  burden  upon  the  public  at  large,  and  is  construed  strictly,  and 
must  be  made  out  in  a  clear  and  determinate  manner  from  tho 
language  of  the  statute."  Adams  v.  Bancroft,  8  Sumn.  387  ; 
Powers  V.  Barney,  per  Nelson,  0.  J.,  C.  0.  So.  Dist.  N.  Y.,  No- 
vember Term,  1863. 

"  Revenue  and  duty  acts  are  to  be  construed  according  to  the 
true  import  and  meaning  of  their  terms  ;  and  when  the  legislative 
intention  is  ascertained,  that,  and  that  only,  is  to  be  our  guide 
in  interpreting  them."     United  States  v.  Breed,  1  Sumn.  160. 

"  Statutes  levying  duties  on  citizens  or  subjects  are  to  be  con- 
strued most  strongly  against  the  government,  and  in  favor  of  the 
citizen."  United  States  v.  Wtgglesworth,  2  Story,  369 ;  United 
States  V.  Morse,  3  Story,  87. 

VOL.  III.  13 
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^^  As  Congress  wishes  to  foster  an  honest  and  honorable  com- 
merce by  its  laws,  no  less  than  to  obtain  revenue,  it  is  neither 
the  true  policy  nor  the  right  of  departments  or  of  the  courts,  nor 
is  it  presumed  to  be  their  desire,  to  thwart  the  views  of  Congress, 
or  embarrass  mercantile  business  when  not  attended  by  equivo- 
cation and  fraud,  or  to  throw  doubts  or  difficulties  over  tlie  liberal 
course  proper  to  be  pursued  generally  towards  Uie  community 
in  any  branch  of  trade."     Marriott  v.  Brune,  9  How.  635. 

W.  A.  Meld,  Assistant  United  States  Attorney. 

1.  Some  of  the  statutes  relating  to  the  dutiable  value  of  mer 
chandise  and  what  are  to  be  included  in  making  up  the  value  on 
which  (id  valorem  duties  were  or  are  to  be  levied  are  the  follow- 
ing: §  17,  c.  6, 1789, 1  Stat.  41 ;  §  39,  c.  35, 1790, 1  Stat.  167 ; 
§  3,  c.  17,  1795,  1  Stat.  411 ;  §  61,  c.  22, 1799,  1  Stat.  673 ; 
c.  61, 1817,  3  Stat  369 ;  §  4,  c.  79,  1818,  3  Stat.  434 ;  §  5,  c. 
21,  1823,  3  Stat.  732 ;  §§  7  and  15,  c.  227,  1832,  4  Stat.  691 
and  693 ;  §  16,  c.  270, 1842,  5  Stat.  563 ;  §  1,  c.  38, 1851,  9 
Stat.  629 ;  §  28,  c.  68, 1861, 12  Stat.  197  ;  §  24,  c.  171, 1864, 13 
Stat.  217 ;  repealed  by  §  4,  c.  80,  1865,  13  Stat.  493 ;  §  9,  c. 
298,  1866,  14  Stat.  830. 

Up  to  1823  the  cost  was  the  basis  of  dutiable  value,  a  per- 
centage was  usually  added,  and  the  cost  of  outside  packages  was 
in  general  excluded  ;  by  the  act  of  1823,  §  5,  the  actual  cost  if 
purchased ;  the  actual  value  if  procured  otherwise  than  by  pur- 
chase^ and  at  the  time  and  place  when  and  where  the  merchan- 
dise was  purchased  or  procured  ;  the  appraised  value  if  appraised, 
with  all  charges  added,  except  insurance,  made  the  dutiable 
value.  §  15  of  act  of  1832  is  substantially  the  same  as  the  §  5,  act 
of  1823,  except  the  addition  of  a  percentage  is  omitted.  §  16, 
act  of  1842,  makes  the  dutiable  value  the  actual  market  value 
or  wholesale  price,  at  the  time  when  purchased,  in  the  principal 
markets  of  the  country,  with  all  costs  and  charges,  except  insur- 
ance, added,  including  charge  for  commissions.  §  9,  act  of  1851, 
extends  to  all  merchandise  whether  purchased  or  not,  and  makes 
tlie  period  of  exportation  the  time,  and  no  other  material  changes. 
§  28,  c.  68,  1861,  makes  day  of  actual  shipment  the  time,  the 
words  ^^  period  of  exportation  "  having  been  held  to  be  the  day 
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of  sailing.  §  24,  c.  ITl,  1864,  makes  the  actual  value  of  such 
goods  on  shipboard  at  the  last  place  of  shipment  the  dutiable 
Talue,  adding  the  cost  of  transportation  from  the  place  of  growth, 
etc.,  of  shipment  or  transshipment,  and  all  Expenses  included  by 
land  or  water  to  the  vessel  in  which  shipment  is  made  to  the 
United  States,  the  value  of  the  sack,  box,  or  covering  of  any 
kind,  commission,  etc.,  brokerage,  export  duties,  and  all  costs 
and  charges  paid  or  incurred  for  placing  such  goods  on  shipboard, 
and  all  other  proper  charges  specified  by  law.  §  7,  C..80, 1865, 
makes  the  actual  market  value  or  wholesale  price  at  the  period 
of  exportation  to  the  United  States,  in  the  principal  markets  of 
the  country  whence  exported,  the  dutiable  value,  and  expressly 
repeals  the  §  24,  of  the  act  of  1864,  and  all  acts  or  parts  of  acts 
requiring  duties  assessed  upon  commission,  brokerage,  cost  of 
transportation,  shipment,  transshipment,  and  other  like  costs  and 
charges  incurred  in  placing  the  merchandise  on  shipboard,  and 
repeals  all  acts  and  parts  of  acts  inconsistent  with  this  act.  This 
act  took  effect  on  April  1, 1865,  and  the  seventh  section  remained 
in  force  until  the  act  of  July  28, 1866,  §  9  of  which,  14  Stat.  p. 
830,  substantially  enacts  the  §  24  of  the  act  of  1864,  except  the 
one  makes  the  actual  value  on  shipboard  at  the  last  place  of  ship- 
ment the  dutiable,  and  the  other,  the  actual  wholesale  price  or 
general  market  value,  at  the  time  of  exportation,  in  the  principal 
markets  of  the  country  from  whence  the  same  shall  have  been 
imported,  the  dutiable  value.  The  main  change  in  the  law  of 
1865,  from  that  of  1864,  is  a  return  to  the  system  of  valuation 
on  the  basis  of  the  market  values  in  the  principal  markets  of  the 
country,  and  not  a  valuation  of  actual  value  at  the  last  place  of 
shipment,  made  up  of  the  actual  value  at  the  place  of  growth, 
with  the  charges  of  transportation  and  shipment  added.  There 
is  no  express  repeal  of  either  the  act  of  1851  or  the  act  of  1842. 
(General  Regulations,  pp.  76,  77  ;  also  §  870 ;  and  such  are  the 
decisions  of  the  courts.  Barnard  it  al.  v.  Morton,  1  Cur.  404  ; 
Chant  V.  PeoiUe,  2  Cur.  250 ;   Warrm  v.  Peaslee,  2  Cur.  281. 

Excepting  commission,  brokerage,  and  insurance,  there  were 
two  classes  of  costs  and  charges,  the  first  being  the  costs  and 
charges  of  putting  the  merchandise  into  the  form  in  which  it 
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entered  into  trade  and  commerce,  as  patting  lemons  into  boxes  ; 
and  the  second  being  the  cost  of  transporting  this  merchandise 
to  the  place  of  shipment  and  putting  it  on  board.  In  the  law  of 
1865,  it  seems  to  have  been  regarded  that  the  importation  began 
when  the  merchandise  began  to  be  transported.  §  9  names 
commission,  brokerage,  cost  of  transportation,  shipment,  trans- 
shipment, and  other  like  costs  and  charges  incurred  in  placing 
any  goods,  wares,  and  merchandise  on  shipboard. 

Repeals  bj  implication  are  not  favored,  and  are  carried  no 
further  than  direct  and  absolute  repugnancy  or  inconsistency 
requires.  The  §  9,  of  the  act  of  1865,  is  not  repugnant  to 
either  the  act  of  1842  or  1851,  in  the  m%tter  of  adding  the  first 
class  of  charges  in  making  up  the  dutiable  value,  and  the  lan- 
guage of  the  §  9,  by  a  well-known  rule  of  construction,  excludes 
any  such  intention. 

The  §  31,  of  the  act  of  1861,  expressly  repeals  all  acts  and 
parts  of  acts  repugnant  to  its  provisions,  and  §  28  of  the  same 
act  is,  that  the  duty  shall  be  estimated  upon  the  value  on  the 
day  of  actual  shipment ;  yet  the  practice  of  the  department  was, 
to  regard  the  act  of  1861  as  only  changing,  in  the  specified  cases, 
the  time  to  which  the  valuation  relates,  from  the  period  of 
exportation  to  the  day  of  actual  shipment,  as  the  act  of  1851 
had  changed  the  act  of  1842,  which  in  certain  cases  fixed  the 
time  when  the  merchandise  was  purchased  as  the  time  to  which 
the  valuation  relates,  and  the  department  insisted  upon  the  same 
addition  of  costs  and  charges  under  the  act  of  1861,  as  under 
the  acts  of  1851  and  1842. 

This  question  is  very  different  from  one  that  arises  under 
specific  duties,  that  is,  where  the  law  imposes  a  duty  of  five  cents 
per  pound  on  merchandise.  The  law  may  establish  an  arbitrary 
tare  for  boxes,  barrels,  and  bales,  and  then  the  rule  established 
by  law  must  prevail ;  but  in  the  absence  of  all  law  expressly 
establishing  the  tare,  it  niight  perhaps  be  held  that  the  five  cents 
per  pound  is  leviable  only  upon  the  net  weight.  See  Wilson  et 
al.  V.  Maxwell,  2  Blatch.  316. 

This  case  is  also  distinguishable  from  a  case  where  the  mer- 
chandise is  for  convenience  packed  in  a  box,  which  merchandise 
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is  not  customarily  bought  and  sold  by  the  box,  and  a  box  of 
which  has  no  well-known  commercial  meaning. 

Oranges  and  lemons  in  boxes  are  for  commercial  and  tariff 
purposes  like  molasses  in  hogsheads,  or  liquors  in  casks,  barrels, 
and  bottles ;  the  boxes  hogsheads,  casks,  barrels,  and  bottles  are 
not  regarded  as  independent  importations,  and  are  not  dutiable 
as  such,  but  as  incidental  and  annexed  to  their  contents,  forming 
altogether  well-known  articles  in  commerce  and  trade. 

Clifford,  J.  Collectors  of  the  customs  within  whose  districts 
merchandise  subject  to  an  ad  valorem  rate  of  duty  was  imported 
or  entered,  were  required  by  the  act  of  the  8d  of  March,  1865, 
to  cause  the  actual  market  value  or  wholesale  price  thereof,  at 
the  period  of  the  exportation  to  the  United  States,  in  the  princi- 
pal markets  of  the  country  from  which  the  same  was  imported 
into  the  United  States,  to  be  appraised,  and  the  act  provided  that 
such  appraised  value  should  be  considered  the  value  upon  which 
the  duty  should  be  assessed.    13  Stat,  at  Large,  498. 

Throughout  the  period  of  these  importations  the  act  of  the  8d 
of  March,  1865,  was  in  full  force  and  operation.  Reference  to 
the  ninth  section  of  the  act  will  show  that  it  went  into  operation 
on  the  1st  of  April  after  it  was  passed,  and  it  continued  in  force 
until  the  10th  of  August  of  the  following  year.  14  Stat,  at 
Large,  328.  Actual  market  value  of  imported  merchandise  sub- 
ject to  any  ad  vahreni  rate  of  duty  was  required  by  the  sixteenth 
section  of  the  act  of  the  30th  of  August,  1842,  to  be  estimated, 
Ascertained,  and  appraised  as  it  was  in  the  principal  markets  ot 
the  country  from  i¥hich  the  same  was  imported,  and  at  the  time 
when  the  merchandise  was  purchased,  and  the  provision  was,  that 
to  such  value  or  price  should  be  added,  as  the  true  value  upon 
which  the  duties  should  be  assessed,  all  the  costs  and  charges, 
except  insurance,  and  including  in  every  case  a  charge  for  com- 
missions at  the  usual  rates.    5  Stat,  at  Large,  568.  ^ 

The  same  provision  was  incorporated  into  the  Appraisement  Act 
of  the  3d  of  March,  1851,  except  that  the  requirement  in  that  act 
is,  that  the  actual  market  value  or  wholesale  price  of  the  mer- 
chandise shall  be  appraised,  estimated,  and  ascertained  at  the 
period  and  place  of  exportation.    9  Stat,  at  Large,  629.    Costs 
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and  charges,  as  distinguished  from  the  actual  market  value  of  the 
merchandise,. were  under  those  acts  properly  added  to  such  mar* 
ket  value,  as  the  means  of  ascertaining  the  dutiable  value  of  the 
importation  at  the  port  where  the  merchandise  was  entered. 
Knight  et  al.  v.  Schelly  24  How.  681.  Whenever  a  properly  cer- 
tified bill  of  lading  is  presented,  showing  the  day  of  actual  ship* 
ment,  the  twenty-eighth  section  of  the  act  of  the  2d  of  March, 
1861,  provides  that  the  duty  shall  be  estimated  and  collected  on 
the  day  of  actual  shipment.    12  Stat,  at  Large,  197.  . 

In  determining  the  valuation  of  goods  imported  from  foreign 
countries,  the  twenty-fourth  section  of  the  act  of  the  80th  of 
June,  1864,  provides  that  the  actual  value  of  such  goods  on  ship- 
board at  tlie  last  place  of  shipment  to  the  United  States  shall  be 
deemed  the  dutiable  value,  except  in  certain  cases  not  necessary 
to  be  noticed.  Such  value,  the  same  section  {)rovides,  shall  be 
ascertained  by  adding  to  the  value  of  the  goods  at  the  place  of 
growth,  production,  or  manufacture,  the  cost  of  transportation, 
shipment,  and  transshipment,  with  all  the  expenses  incurred  from 
the  place  of  growth,  production,  or  manufacture,  whether  by 
land  or  water,  to  the  vessel  in  which  shipment  is  made  to  the 
United  States,  and  the  value  of  the  sack,  box,  or  coverigg  of  any 
kind  in  which  such  goods  are  contained,  commission  at  the  usual 
rate,  in  no  case  less  than  two  and  one  half  per  centum  broker- 
age, and  all  export  duties,  together  with  all  costs  and  charges 
paid  or  incurred  for  placing  said  goods  on  shipboard,  and  all 
other  charges  specified  by  law.  18  Stat,  at  Large,  217. 
Comment  upon  that  provision  is  unnecessary,  as  it  is  clear  that 
if  the  respective  importations  in  this  case  bad  been  made  under 
it,  the  plaintiff  would  have  no  claim  to  recover  back  any  portion 
of  the  duties  assessed  by  the  collector.  But  tho  lemons  and 
oranges  in  this  case  were  imported  under  the  act  of  the  8d  of 
March,  1865,  which  required  the  collector  within  whose  district 
the  same  were  entered  to  cause  the  actual  market  value  or  whole- 
sale price  thereof  at  the  period  of  the  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  which  the 
same  was  imported,  to  be  appraised  ;  and  the  same  section  also 
provides  in  express  terms  "  that  such  appraised  value  shall  be 
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considered  the  value  upon  which  the  duty  shall  be  assessed." 
Still  the  views  of  the  department  might  be  sustained  if  the 
twenty-third  section  had  been  continued  in  force ;  but  that  sec* 
tion  is  in  terms  repealed  by  the  second  provision  of  the  seventh 
section  of  the  act  under  which  the  respective  importations  were 
made.  13  Stat,  at  Large,  494.  Section  seven  also  enacts  that 
all  acts  and  parts  of  acts  requiring  duties  to  be  assessed  upon 
commissions,  brokerage,  cost  of  transportation,  shipment,  trans- 
shipment, and  other  like  costs  and  charges  incurred  in  placing 
any  goods,  wares,  or  merchandise  on  shipboard,  shall  be  repealed, 
and  expressly  provides,  in  conclusion,  that  all  acts  and  parts  of 
acts  inconsistent  with  the  provisions  of  this  act  are  hereby 
repealed. 

Expressed,  as  the  intention  of  Congress  is  in  that  provision, 
in  plain  and  unambiguous  language,  it  furnishes  the  absolute 
rule  of  decision  which  is  obligatory  upon  the  court.  Under 
that  provision,  therefore,  the  dutiable  valme  of  imported  mer« 
chandise  is  the  actual  market  value  or  wholesale  price  thereof  at 
the  period  of  exportation  to  the  United  States,  in  the  principal 
markets  of  the  country  from  which  the  same  was  imported  into 
the  United  States,  without  'any  addition  for  commissions,  broker- 
age, costs  of  transportation,  shipment,  or  transshipment,  or  other 
like  costs  and  charges  in  placing  the  goods  on  shipboard. 

If  any  confirmation  of  this  view  be  needed,  except  what  is 
derived  from  the  language  employed,  it  is  found  in  the  fact  that 
Congress  on  the  28th  of  July,  1866,  re-enacted  in  substance 
and  legal  effect  the  provision  requiring  that  all  such  costs  and 
charges  should  be  added  to  the  actual  market  value,  as  the  basis 
for  the  assessment  of  the  duties.  14  Stat,  at  Large,  880.  Con- 
sidered in  any  point  of  view,  it  is  quite  clear  that  the  dutiable 
value  of  merchandise  imported  between  the  1st  of  April,  1865, 
and  the  10th  of  August  of  the  following  year,  when  the  exist- 
ing act  went  into  operation,  was  only  the  actual  market  value 
thereof,  to  be  appraised,  estimated,  and  ascertained  as  before 
explained. 

Such  being  our  conclusion,  it  only  remains  to  ascertain  whether 
the  costs  and  charges  in  this  case  are  properly  to  be  regarded  as 
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an  element  of  the  actual  market  value  of  the  merchandise  within 
the  meaning  of  that  act  of  Congress.  Some  descriptions  of  goods 
are  purchased  and  sold  in  the  foreign  market  in  bulk,  and  are 
subsequently  to  the  purchase  and  sale  put  into  boxes,  packages, 
or  coverings,  bj  the  purchaser,  for  the  preservation  of  the  mer- 
chandise and  the  convenience  of  shipping.  Other  descriptions 
are  put  into  boxes,  packages,  or  coverings  by  the  producer,  manu- 
facturer, or  wholesale  merchant  in  the  foreign  country,  and  the 
merchandise  is  there  purchased  and  sold  for  exportation  in  the 
boxes,  packages,  or  coverings  in  which  it  is  so  placed  by  the  pro- 
ducer, manufacturer,  or  wholesale  merchant.  The  actual  market 
value  in  the  former  case  does  not  include  the  cost  of  the  box, 
package,  or  covering  within  the  meaning  of  that  act  of  Congress, 
as  the  boxes,  packages,  or  coverings  in  such  cases  are  purchased 
by  the  shipper,  as  the  means  of  preserving  the  goods,  and  for  the 
convenience  of  shipment.  But  no  doubt  is  entertained  that  the 
words  *'  actual  markft  value,"  without  more,  would  include  the 
cost  of  the  box,  package,  or  covering  in  all  cases  where  the  mer- 
chandise in  question  was  actually  purchased  in  the  box,  package, 
or  covering,  ^nd  is  usually  so  purchased  and  sold  for  shipment  in 
the  foreign  market,  and  where  the  price  includes  the  box,  pack- 
age, or  covering  as  well  as  the  goods  therein  contained.  Barnard 
et  al.  V.  Morton^  1  Cur.  412  ;  Orinndl  v.  Lawrence^  1  Blatch.  850 ; 
Belcher  v.  Linuj  24  How.  535  ;  Knight  et  al.  v.  Schdl,  24  How. 
530  ;   Wilson  v.  Maxwell,  2  Blatch.  35. 

The  defendant  as  well  as  the  plaintiff  agrees,  that  the  general 
custom  of  shippers  of  lemons  and  oranges  at  Palermo  is,  if  the  fruit 
is  purchased  in  bulk,  to  have  it  packed  in  boxes  for  shipment  in 
substantially  the  same  manner  as  the  lemons  and  oranges  were 
packed  in  this  case.  All  of  the  lemons  and  oranges  in  this  case 
were  purchased  in  b^lk  at  a  certain  rate  by  the  thousand,  and 
were  afterwards  selected  and  packed  ^^  one  by  one  "  in  boxes, 
and  transported  to  the  place  of  shipment.  Evidently  the  ex- 
pense of  the  boxes  and  the  labor  of  selecting  and  packing  the 
fruit  were  wholly  separate  from  the  price  paid  in  the  purchase  of 
the  same,  and  it  is  equally  clear  that  it  was  incurred  to  preserve 
the  fruit,  and  for  the  convenience  of  shipment.     Undoubtedly 


OCTOBER  TERM,  1868.  201 

Cobb  V,  Hamlin. 

such  fruit  is  usually  bought  and  sold  here,  by  wholesale  merchants 
and  jobbers,  in  the  boxes,  and  without  any  additional  charge  for 
the  box,  but  that  circumstance  cannot  affect  the  question  under 
consideration,  as  the  inquiry  is  as  to  the  actual  market  value  or 
wholesale  price  of  the  merchandise  in  the  principal  markets  of  the 
country  from  which  the  same  was  imported. 

Judgment  for  the  plaintiff  for  the   sum  of  81,864.50,  with 
interest  from  the  time  of  actual  payment. 


The  Meechants'   National  Bank  op  Boston  v.  The  State 

National  Bank  op  Boston. 

BEFORE  CLIFFORD  AND  LOWELL,  JJ. 

The  word  "  require  '*  in  section  fifteen  of  the  Judiciary  Act,  when  taken  in  connection 
with  a  inhscquent  clause,  does  not  mean  to  include  a  power  in  the  Circuit  Courts  to 
compel  a  oompUanoe  with  on  order  to  produce  books  or  writings;  but  if  the  party 
against  which  the  order  is  passed  shall  fail  to  comply,  then  it  shall  be  lawful  for  the 
court  to  giye  judgment,  if  against  the  defendant,  the  same  as  in  case  of  default,  if 
against  the  plaintiff,  the  same  as  in  case  of  nonsuit. 

At  common  law  parties  were  not  competent  witnesses,  and  they  could  not  be  compelled  to 
attend,  by  writ  of  wbpana,  or  bring  with  them  any  writings  pertinent  to  the  issue,  by 
the  writ  of  subpana  duces  Uewn. 

Notice  to  produce  was  at  law  the  only  method  of  a  party  desiring  the  production  of 
papers  by  the' other,  unless  he  resorted  to  equity. 

Such  notice,  however,  only  lud  the  foundation  for  the  production  of  secondary  proof. 

The  conditions  under  which  the  power  to  require  the  production  of  writings,  etc.  should 
be  exercised  are:  the  motion  must  be  in  a  case  at  law;  the  writings,  etc.  must  appear 
to  be  in  the  possession  of  the  party  against  whom  the  order  is  passed ;  it  must  appear 
that  they  contain  evidence  pertinent  to  the  issue,  and  that  the  circumstances  are  such 
Uiat  the  party  might  be  compelled  to  produce  them,  as  provided  in  the  section  re- 
ferred to. 

Tlie  order  may  be  absolute  or  nitL 

Production  before  the  trial  is  not  perhaps  contemplated  by  the  provision,  unless  there  is 
just  ground  to  apprehend  that  the  writings  may  be  destroyed,  or  transferred  to  another, 
or  removed  out  of  the  district,  in  which  cases  the  order  should  be  made  without  delay, 
and  absolute. 

In  the  case  of  incorporated  banks  having  officers  well  known  as  the  custodians  of  their 
books  and  papers,  notice  should  be  given  for  such  officers  to  produce  any  document 
desired  in  the  case. 

Motion  by  plaintiffs  that  defendants  be  required  to  produce 
certain  documents  or  writings  in  their  possession. 
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Sufficient  of  the  material  facts  appear  in  the  opinion. 

Sidney  Bartlett^  J.  (?.  Abbott^  for  plaintifis. 

B.  R.  Cfurtis,  O.  B.  Goodrich^  B.  F,  Thomas^  for  defendants. 

Clifford  J.  Power  is  conferred  upon  the  Circuit  Court,  by 
the  fifteenth  section  of  the  Judiciary  Act,  \xx  the  trial  of  actions 
at  law,  on  motion  of  either  party,  and  due  notice  thereof  being 
given,  to  require  the  opposite  party  to  produce  any  books  or 
writings  in  his  possession  or  power,  which  contain  evidence  per- 
tinent to  the  issue  in  cases,  and  under  circumstances  where  the 
party  might  be  compelled  to  produce  the  same  by  the  ordinary 
rules  of  proceeding  in  chancery.     1  Stat,  at  Large,  82. 

Evidently  the  word  "  require,"  when  taken  in  connection  with 
the  subsequent  clause  of  the  same  section,  does  not  inchide  a 
power  to  compel  a  compliance  with  the  order  and  direction  of 
the  court.  On  the  contrary,  the  provision  is,  that  if  a  plaintiff 
shall  fail  to  comply  with  such  order,  it  shall  be  lawful  for  the 
court,  on  motion,  to  give  the  like  judgment  for  the  defendant  as 
in  case  of  nonsuit,  and  if  a  defendant  fail  to  comply  with  the 
order,  it  shall  be  lawful  for  the  court,  on  motion,  to  give  judg- 
ment for  the  plaintiff,  as  in  case  of  a  default.  Evidence  is  essen- 
tial in  the  trial  of  actions  at  law ;  and  the  acts  of  Congress, 
and  the  rules  and  usages  of  courts,  provide  the  means  for  com- 
pelling the  attendance  of  necessary  witnesses,  for  the  purpose, 
and  the  production  of  book?  and  writings  material  to  the  issue. 
Circuit  Courts,  as  well  as  all  other  Federal  courts,  may  issue  any 
writ  necessary  for  the  exercise  of  jurisdiction,  agreeably  to  the 
principles  and  usages  of  law,  and  of  course  they  may  issue  the 
writ  of  Bubpoena^  to  compel  the  attendance  of  witnesses.  They 
may  also  issue  the  writ  of  subpoena  duces  tecum^  to  compel  the 
attendance  of  a  witness,  and  also  to  require  him  to  bring  with 
him  books  and  writings  in  his  possession  containing  evidence 
material  to  the  issue  in  a  pending  action.  Parties  were  not  com- 
petent witnesses  at  common  law,  and  of  course  they  could  not 
be  compelled  to  attend  the  trial,  by  the  writ  of  stibpaena,  or  to 
attend  and  bring  with  them  any  books  or  writings  in  their  pos- 
session which  were  pertinent  to  the  issue,  or  which  might  teud 
to  elucidate  the  matter  in  controversy,  by  the  writ  of  subpoena 
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diices  tecum.  Notice  to  produce  was  the  only  remedy  of  a  party 
in  a  suit  at  law,  unless  he  resorted  to  equity,  in  case  the  other 
party  to  the  record  had  in  his  possession  books  or  writings  con- 
taining  evidence  material  in  the  trial.  Such  notice,  however, 
never  enabled  the  party  to  compel  the  production  of  such  books 
or  writings.  All  the  efifect  it  had  was  to  lay  the  foundation  for 
the  introduction  of  parol  or  secondary  proof  of  their  contents, 
in  case  it  appeared  that  the  books  and  writings  described  in  the 
notice  were  in  the  possession  of  the  party  notified,  and  that  he 
refused  to  produce  them  at  the  trial,  as  requested.  Recent  acts 
of  Congress  make  parties,  where  the  suit  is  between  individuals, 
competent  witnesses,  which  in  many  cases  affords  a  better  and 
more  certain  remedy  in  relation  to  books  and  writings  in  pos- 
session of  the  opposite  side,  than  notice  to  produce.  Besides 
these  common-law  remedies  to  obtain  such  books  and  writings, 
when  ^'  pertinent  to  the  issue,"  power  is  conferred  upon  the 
Circuit  and  District  Courts  of  the  United  States  to  require  a 
party,  in  the  trial  of  actions  at  law,  to  produce  books  or  writings 
in  his  possession  or  power,  if  it  appears  that  they  contain  evi- 
dence pertinent  to  the  issue,  and  the  case  and  circumstances  are 
such  that  he  might  be  compelled  to  produce  the  same  by  the 
ordinary  rules  of  proceedings  in  chancery  suits.  Undoubtedly 
the  power  conferred  is  a  discretionary  power,  but  it  is  one  which 
should  be  firmly  exercised  in  a  case  falling  within  the  conditions 
specified  in  the  provision,  when  it  appears  that  there  is  just 
ground  to  apprehend  that  delay  will  defeat  the  action  of  the 
court,  and  that  the  party  is  unable  to  obtain  the  evidence  by 
nfhpcena  duces  tecuniy  and  that  the  case  and  circumstances  are 
such  that  notice  to  produce  is  not  a  safe  and  adequate  remedy. 
Unless  the  case  is  shown  to  be  one  within  the  conditions  specified 
in  the  provision,  the  power  "  to  require  "  or  pass  the  order  does 
not  exist.  Those  conditions  are  that  the  motion  must  be  in  a 
case  at  law,  and  on  due  notice  to  the  opposite  party,  and  it  must 
appear  that  the  books  or  writings  are  in  the  possession  or  power 
of  the  other  party,  and  that  they  contain  evidence  pertinent  to 
the  issue,  and  that  the  case  and  circumstances  are  such  that  the 
party  might  be  compelled  to  produce  the  same,  as  therein  pro- 
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vided.  No  doubt  is  entertained  that  the  motion  may  be  made, 
in  a  pending  action  at  law,  before  the  day  of  trial ;  but  the  re- 
quirement of  the  order  of  the  court  must  perhaps  be  that  the 
books  and  writings  be  produced  at  the  trial  of  the  action.  Such 
an  order  may  be  absolute  or  nisi^  as  the  circumstances  may  jus- 
tify or  require.  Production  before  the  trial  is  not  perhaps  con- 
templated by  the  words  of  the  provision,  nor  is  it  in  general 
necessary,  as  the  penalty,  in  case  of  failure  to  comply  with  the 
order,  is  not  arrest  and  imprisonment  until  the  party  comply,  as 
for  a  contempt,  but  a  judgment  of  nonsuit,  or  default,  as  the 
plaintiff  or  defendant  is  the  offending  party.  Where  the  motion 
is  accompanied  by  satisfactory  proof  that  the  case  is  one  in  all 
respects  within  the  conditions  of  the  provision,  and  it  is  also 
satisfactorily  shown  that  there  is  just  ground  to  apprehend  that 
the  books  and  writings  may  be  destroyed  or  transferred  to  an- 
other, or  removed  out  of  the  jurisdiction  before  the  day  of  trial, 
the  order  should  be  made  without  delay,  and  be  absolute.  On 
the  other  hand,  if  there  is  no  suggestion  of  fraudulent  intent  to 
suppress  the, documents,  and  the  evidence  to  show  that  they  con- 
tain any  matter  pertinent  to  the  issue  is  not  satisfactory,  the 
order,  if  made  at  all,  should  be  made  nm,  or  the  application 
may  be  refused. 

Danger  that  the  evidence,  if  any,  will  be  suppressed,  or  that 
the  books  and  witnesses  will  be  transferred,  or  that  they  will 
be  removed  out  of  the  jurisdiction,  is  not  suggested  in  this 
case,  and  the  evidence  to  show  that  the  case  is  one  within  the 
conditions  of  the  provision  is  not  entirely  satisfactory.  Were 
there  no  other  objections  to  the  granting  of  the  motion,  we 
should  be  constrained  to  deny  it,  but  there  is  another  even  more 
decisive  than  those  already  suggested.  Incorporated  banks  have 
officers  for  the  transaction  of  their  business,  and  some  one  or 
more  of  those  officers,  as  provided  by  law,  and  the  usages  of 
such  institutions,  have  the  possession  of  the  books  and  papers, 
and  are  known  as  the  legal  custodians  of  everything  belonging 
to  the  corporation.  Heretofore  the  commands  of  the  suhpcena 
duces  tecum  have  been  ample  to  obtain  such  evidence  as  that 
described  in  the  motion,  and  the  court  is  not  satisfied  that  the 
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same  process  will  not  have  a  like  salutarj  effect  in  this  case. 
Should  it  fail,  it  will  then  become  the  duty  of  the  court,  in  case 
a  proper  application  is  made,  to  exorcise  all  the  power  it  pos- 
sesses to  afford  an  adequate  remedy  to  the  moving  partj  in  this 
case. 
Motion  denied. 


The  Merchants*   National  Bank,  op  Boston  v.  The  State 

National  Bane  op  Boston. 

before  clifford  and  lowell,  jj. 

Judges  of  the  CIronit  Courts  oannot  direct  a  peremptory  nonsuit,  but  the  defendant,  when 
the  plaintiff's  caee  Is  closed,  may  move  the  court  to  instruct  the  jury  that  the  evidence 
introduced  by  the  plaintiff  is  not  suflScIent  to  warrant  a  verdict,  and  that,  as  matter  of 
law,  their  verdict  should  be  for  the  defendant. 

The  motion  must  be  made  at  the  close  of  the  plaintiff*s  ca«e,  or  the  trial  must  proceed. 

The  motion  is  rot  addressed  to  the  discretion ;  it  presents  a  question  of  law,  and  the  ruling 
of  the  court  is  a  subject  of  exception. 

A  power  evidenced  by  a  usage  must  be  considered  as  defined  and  limited  by  that  usage; 
and  if  it  appeared  that  a  usage  existed  among  certain  banks  other  than  the  defendant 
bank  for  the  ca>hierto  certify  checks  upon  them,  it  is  doubtful  if  it  could  be  regarded  ai 
evidence  that  the  cashier  of  tko  defendant  bank  had  any  such  authority. 

The  motion  by  the  defendant  in  this  case,  that  the  court  instruct  the  jury  that  the  evidence 
introduced  by  the  plaintiff  was  not  sufficient  to  warrant  a  verdict,  was  allowed,  because 
it  was  held  that  the  act  of  June  3, 1864,  conferred  no  authority  upon  the  cashier  of  the 
defendant  bank  to  certify  as  good  the  checks  described  in  the  declaration. 

Assumpsit  upon  certain  checks  upon  the  defendant  bank,  and 
certified  as  good  by  the  cashier  thereof.  At  the  close  of  the 
plaintiffs  case  the  defendant  moved  that  the  court  instruct  the 
jury  that  the  evidence  introduced  by  the  plaintiff  was  not  suffi- 
cient to  warrant  a  verdict. 

Sidney  Bartlett^  J.  Cr.  Abbott^  for  plaintiffs. 

B.  B.  CurtiSj  C.  B.  Goodrich^  B.  F.  Thomas^  for  defendants. 

Clifford,  J.  Repeated  decisions  of  the  Supreme  Court  have 
established  the  rule  that  the  judges  of  the  Circuit  Courts  cannot 
direct  a  peremptory  nonsuit  when  the  plaintiff  is  present  in  court 
and  claims  the  right  to  submit  his  case  to  the  jury.  But  the 
defendant  instead  thereof,  when  the  plaintiff's  case  is  closed,  may. 
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if  he  sees  fit,  move  the  court  to  instruct  the  jury  that  the  evi- 
deuce  introduced  bj  the  plaintiff  is  not  sufficient  to  warrant  a 
verdict  in  his  favor,  and  that  as  matter  of  law  their  verdict 
should  be  for  the  defendant.  Unless  such  a  motion  is  made  for 
the  defendant  at  the  close  of  the  plaintiff's  case,  the  trial  must 
proceed,  and  the  evidence  must  be  submitted  to  the  jury,  under 
the  instructions  of  the  court.  When  made,  the  motion  is  not 
one  addressed  to  the  discretion  of  the  court,  but  it  presents  a 
question  of  law,  which  it  is  the  dutj[  of  the  court  to  decide,  and 
the  ruling  of  the  court,  in  granting  or  refusing  the  motion,  is  as 
much  the  subject  of  exceptions  by  the  party  aggrieved  as  any 
other  ruling  of  the  court  in  the  course  of  the  trial. 

In  considering  the  motion,  the  court  proceeds  upon  the  ground 
that  all  the  facts  stated  by  the  plaintiff's  witnesses  are  true  ;  and 
the  rule  is,  that  the  motion  should  be  denied,  unless  the  court  is 
of  the  opinion,  in  view  of  the  whole  of  the  plaintiff's  evidence, 
oral  and  written,  and  of  every  inference  the  law  allows  to  be 
drawn  from  it,  that  the  plaintiff  has  not  made  out  a  case  which 
would  warrant  the  jury  to  find  a  verdict  in  his  favor.  Evidently 
the  plaintiff's  case,  when  viewed  in  that  light,  presents  a  question 
of  law  for  the  court,  and  it  is  well  settled  by  the  highest  author- 
ity that  it  is  the  duty  of  the  court  to  give  the  instruction  when- 
ever it  appears  that  the  evidence  is  not  legally  sufficient  to  serve 
as  a  foundation  for  a  verdict  for  the  plaintiff.  Scuchardt  y.  Aliens j 
1  Wall.  870  ;  Parks  v.  Boss,  11  How.  362 ;  Bliven  et  al.  v.  New 
JEngland  Screw  Company,  23  How.  433. 

Guided  by  these  views,  the  court  has  come  to  the  conclusion 
that  the  prayer  for  instruction  presented  by  the  defendants  must 
be  granted.  Considering  that  the  case  is  one  which  will  probably 
be  removed  into  the  Supreme  Court  for  review,  the  court  does 
not  deem  it  necessary  or  expedient  to  enter  into  any  extended 
discussion  of  the  several  questions  involved  in  the  motion. 

Briefly  expressed,  the  grounds  of  the  decision  of  the  court  may 
be  stated  in  the  following  propositions,  in  which  both  judges 
concur : — 

1.  That  the  act  of  Congress  of  the  8d  of  June,  1864,  entitled 
An  Act  to  provide  a  National  Currency,  etc.  conferred  no  au- 
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thority  upon  the  cashier  of  the  defendant  bank  to  certify,  as 
good,  the  several  checks  described  in  the  first  eight  counts  of  the 
declaration.     13  Stat,  at  Large,  99.    §§  8  and  23. 

2.  That  the  power  to  certify  the  checks  of  third  persons,  in 
behalf  of  the  corporation,  is  not  inherent  in  the  office  of  a 
cashier  of  a  national  bank,  nor  is  the  exercise  of  such  a  power 
"Within  the  scope  of  his  usual  and  ordinary  duties.  United  States 
T.  The  City  Bank  of  Columbus^  21  How.  56  ;  Miner  et  al.  v.  The 
Mechanics^  Bank  of  Alexandria^  1  Pet.  71 ;  Bank  of  United  States 
V.  Dunn,  6  Pet.  51 ;  Fleckner  v.  United  States  Banli^  8  Wheat. 
360;  Osbom  v.  Bank  of  United  States ^  9  Wheat.  738 ;  Mussey  v. 
The  Eagle  Bank,  9  Met.  806  ;  Kirk  v.  Bell,  16  Q.  B.  290 ;  Same 
Case,  12  Eng.  L.  &  Eq.  389 ;  Eoyt  v.  Thompson,  1  Seld.  320 ; 
Bank  Comers  v.  Bank  of  Bvffalo,  6  Pease,  497 ;  1  Am.  Lea.  Cas. 
460  -  472. 

Becent  cases  decided  in  the  courts  of  New  York,  referred  to 
by  the  plaintiffs,  do  not  affect  the  question,  as  they  were  founded 
upon  either  an  admission  in  the  pleadings,  or  an  agreed  state- 
ment of  facts,  admitting  that  the  usage  was  that  cashiers  might 
certify  checks,  or  on  proof  that  such  had  been  the  practice  of 
different  banks.  Whether  the  teller  had  authority  from  the 
bank  to  certify  checks  was  not  a  question  in  the  case  of  Willets 
T.  The  Phoenix  Bank,  2  Duer,  129,  because  the  opinion  of  the 
court  shows  that  the  complaint  averred,  and  the  answer  admitted, 
that  the  certifying  the  checks  was  the  act  of  the  defendant  bank. 
Slight  examination  also  of  the  case  of  The  Farmers  and  Mechan- 
ics^ Bank  of  Kent  County  v.  The  Butchers  and  Drovers^  Bank,  4 
Duer,  219,  will  show  that  it  contains  nothing  to  support  the 
theory  that  the  cashier  of  the  defendant  bank  had  authority  to 
certify  as  ^ood  the  checks  in  question  in  this  case.  Tiie  state- 
ment of  the  court  in  that  case  was  that  the  teller  ''  had  general, 
authority  to  certify  checks,"  but  the  exception  to  his  acts  was, 
that  bis  general  authority  in  that  behalf  was  qualified  by  direc- 
tions not  to  give  such  certificates,  unless  the  customer  had  fund^. 
Contrary  to  those  instructions,  the  charge  of  the  defendant  bank 
was,  that  be  colluded  with  a  customer,  and  certified  his  checks, 
when  the  customer  had  no  funds  on  deposit.    Tlie  decision  of  the 
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court  was,  that  the  bank  was  liable  for  the  amount  of  the  check, 
as  it  appeared  beyond  controversy  that  the  plaintiff  was  a  bona 
fide  holder  of  the  checks  without  notice.  The  Farmers  and 
Mechanics^  Bank  of  Kent  County  v.  The  Butchers  and  Drovers* 
Bank,  14  N.  Y.  623  ;  Same  Case,  16  N.  Y.  125. 

Support  to  the  theory  of  the  plaintiffs  cannot  be  drawn  from 
the  case  of  Claflin  v.  The  Farmers  and  Citizens'^  Bank,  25  N.  Y. 
293,  as  the  admitted  fact  in  that  case  was,  tliat  the  president  who 
certified  the  checks  had  a  general  authority  to  that  effect,  but 
the  checks  as  certified  were  held  to  be  void,  even  in  the  hands  of 
a  bona  fide  holder,  because  they  were  checks  drawn  by  himself. 
Checks  on  a  bank  marked  "  good,"  say  the  court  in  the  case  of 
Girard  Bank  v.  The  Bank  of  Penn  Toumship,  89  Penn.  St.  99, 
are  to  be  regarded  as  evidences  of  deposit  to  the  credit  of  the 
holder ;  but  the  authority  of  the  president,  cashier,  or  any  other 
officer  of  the  bank  to  make  such  a  certificate  was  not  made  a 
question  in  the  case,  and  was  not  decided  by  the  court.  By  the 
true  construction  of  the  seventeenth  article  of  the  by-laws,  it 
confers  no  such  power  upon  the  cashier  of  the  bank,  and  there 
is  no  evidence  in  the  case  that  the  directors  or  the  corporation 
ever  authorized  the  acts  of  the  cashier  in  making  the  certificates 
upon  the  checks  under  consideration.  Proof  of  any  such  usage  on 
the  part  of  the  defendant  bank,  or  of  any  such  antecedent  prac- 
tice by  their  cashier,  is  entirely  wanting,  and  the  evidence  as  to 
the  usage  of  other  banks  fails  altogether  to  show  that  the  cash- 
iers of  the  other  banks  in  this  city,  or  any  one  of  them,  are  accus- 
tomed to  certify  checks  as  good  either  with  or  without  funds  in 
the  bank. 

Twenty-two  of  the  cashiers  of  the  national  banks  located  and 
doing  business  in  Boston  were  examined  by  the  plaintiffs,  and 
not  one  of  them  testified  that  he,  as  cashier  of  a  bank  organized 
under  the  act  of  Congress,  certified  a  check  of  a  third  person  as 
good.  None  testified  affirmatively  in  that  respect,  but  one,  if  no 
more,  testified  that  he  never  had  given  such  a  certificate.  They 
all  concur  that  as  cashiers  they  borrow  money  for  their  respec- 
tive banks  whenever  the  bank  is  in  want  of  money,  and  give  the 
check  of  the  bank  for  the  amount,  and  sign  it  as  cashier.     Their 
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testimony  also  is,  that  they  buy  and  sell  New  York  funds  as  the 
agents  of  their  respective  hanks.  Those  selling  give  a  draft  on 
New  Torky  signing  it  as  cashier,  and  those  buying  give  checks, 
or  pay  for  the  same  in  legal-tender  notes  or  other  national  cur- 
rency, or  other  current  funds.  The  plaintiffs  also  proved  that  the 
cashier  of  the  defendant  bank  prior  to  the  28d  of  February,  1867, 
borrowed  large  sums  of  money  of  the  Second  National  Bank  in 
Boston,  on  checks  signed  by  him  as  cashier ;  and  the  cashier  of 
the  latter  bank  testified  that  he  knew  no  one  in  the  several  tran- 
sactions but  the  cashier  who  gave  the  checks.  Giving  full  effect 
to  testimony  as  to  usage,  it  only  proves  that  there  is  a  usage 
among  the  banks  in  this  city  that  the  cashiers  may  borrow  money  ' 
of  other  banks  than  their  own  in  the  settlement  of  balances 
through  the  clearing-house,  and  may  sign  the  checks  given  for 
the  same  in  behalf  of  their  respective  banks,  and  that  they  may 
also  buy  and  sell  New  York  funds  in  the  manner  before  explained. 
But  the  opinion  of  the  court  is,  that  the  evidence  introduced  to 
show  usage  has  no  tendency  to  show  that  there  is  any  usage 
among  the  banks  in  this  city  that  the  cashier  of  a  national  bank 
may  certify  checks  as  in  this  case.  The  better  opinion  is,  that  a 
power  evidenced  by  usage  must  be  considered  as  defined  and 
limited  by  the  usage.  .  Strong  doubts  are  entertained  by  the  court, 
even  if  it  appeared  that  such  a  usage  prevailed  among  the  other 
banks  in  the  city,  whether  it  could  be  regarded  as  evidence  that 
the  cashier  of  the  defendant  bank  had  any  such  authority,  unless 
it  appeared  that  the  defendant  bank  had  in  some  way  directly  or 
indirectly  sanctioned  the  usage ;  but  it  is  not  necessary  to  decide 
that  question  at  the  present  time.  Be  that  as  it  may,  it  is  never- 
theless clear  that  usage  cannot  make  a  contract,  or  vary  or  en- 
large one,  as  made  by  the  parties.  Evidence  of  usage  is  admissible 
to  explain  what  is  doubtful,  but  it  is  not  admissible  to  contradict 
what  is  plain.  Insurance  Companies  v.  Wright,  1  Wall,  470 ;  Bliven 
et  <d.  V.  New  JEngland  Screw  Company ^  23  How.  481 ;  Schooner 
JReendej  2  Sumn.  567  ;  Dickinson  v.  Gay,  7  Allen,  37  ;  Dodd  et 
al.  T.  Farlow  et  al.,  11  Allen,  428. 

Viewed  in  any  light,  the  court  is  of  the  opinion  that  there  is 
DO  evidence  of  usage  in  this  case  which  would  warrant  the  jury 
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in  finding  that  the  cashier  of  the  defendant  bank  had  any  author- 
itj  whatever  to  bind  the  bank  by  his  certificates  that  the  checks 
were  good.  The  argument  of  the  plaintiffs  also  is,  that  the  cer- 
tificates of  the  cashier  import  on  their  face  that  he  was  author- 
ized to  exercise  that  power  in  behalf  of  the  bank.  Stated  in 
other  words,  the  proposition  is,  that  the  certificate  affords  a 
prima  facie  presumption  of  authority  in  the  ofiicer  to  make  the 
certificate,  but  the  court  is  of  a  different  opinion,  as  the  proposi- 
tion, if  admitted,  would  enable  the  cashier  to  exercise  all  the 
powers  vested  in  the  directors  by  the  act  of  Congress,  to  which 
reference  has  been  made.  Payments  made,,  or  money  received 
over  the  counter  of  the  bank  by  the  cashier,  are  doubtless  within 
that  rule,  and  so  perhaps  are  any  other  acts  of  the  cashier,  within 
the  scope  of  his  usual  and  ordinary  duties.  But  the  doctrine 
cannot  be  applied  to  the  acts  of  the  cashier  outside  of  his  usual 
and  ordinary  duties,  without  establishing  a  rule  which  will  ena- 
ble every  cashier  at  will  to  absorb  all  the  powers  of  the  directors, 
and  to  render  null  the  most  important  features  of  the  eighth 
section  of  the  act  of  Congress  providing  for  a  national  currency. 
Doubtless  the  decision  of  the  court  in  the  case  of  the  Bank  of 
Vergennes  v.  Warren  et  aZ.,  7  Hill,  91,  was  in  fact  founded* on 
that  distinction ;  but  if  it  was  the  intention  of  the  court  to  give 
it  a  wider  application,  it  is  clear  that  it  is  contrary  to  the  decisions 
of  the  Supreme  Court  of  the  tJnited  States,  and  cannot  be  favored 
by  this  court. 

The  ninth  count  of  the  declaration  is  for  goods  sold  and 
delivered  by  the  plaintiff  bank  to  the  defendant  bank ;  but 
the  court  decides  that  there  is  no  eyidence  in  the  case  which 
would  warrant  the  jury  in  finding  that  the  plaintiff  bank  ever 
sold  the  gold  certificates  and  the  coin,  or  either  of  the  same,  to 
the  defendant  bank  or  to  the  cashier  thereof  in  their  behalf,  as 
alleged  in  that  count. 

Assuming  that  the  propositions  stated  are  correct,  then  it 
necessarily  follows  that  the  plaintiffs  have  no  cause  of  action 
under  the  tenth  and  eleventh  counts  of  the  declaration.  They 
have  not  introduced  any  evidence  in  the  case  which  would  war- 
rant the  jury  in  finding  a  verdict  in  their  favor  under  those 
counts.    Motion  granted. 
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United  States  y.  John  Crane. 

BEFORE  CLIFFORD  AND  LOWELL,  JJ. 

Under  §  44of  the  Bankrupt  Act  of  March,  1867,  it  was  objected  to  an  indictment  that  it  did 
not  snfficlently  allege  that  the  accnsed  bad  attempted  to  account  for  certain  of  his  prop- 
erty by  fictitious  losses,  and  that  he  had  secreted  and  concealed  certain  portions  of  his 
property,  after  the  commencement  of  proceedings  in  bankruptcy.  The  indictment  al- 
leged that  the  defendant  was  lawfully  adjudged  a  bankrupt;  that  after  commencement 
of  proceedings  in  bankruptcy  he  was  required  by  the  District  Court  to  submit  to  exami- 
nation on  oath  as  to  the  disposal  and  condition  of  his  property;  that  such  examination 
was  held;  that  the  bankrupt  was  sworn  to  make  tru^  answers;  and  that  he  attempted 
to  account  for  a  certain  item  of  propertj',  with  intent  to  defraud  his  creditors,  by  a  ficti- 
tious loss.  HeU  that  the  objection  as  to  the  sufficiency  of  the  allegation  could  not  be 
sustained. 

Section  88  of  the  act  provides  that  the  filing  of  a  petition  for  a^'ndicatlon  In  bankruptcy, 
either  by  the  debtor  or  by  a  creditor,  upon  which  an  order  may  be  issued  by  the  court 
or  by  the  register,  shall  be  deemed  the  commencement  of  proceedings  in  bankruptcy. 

An  averment  in  the  indictment  that  the  defendant  was  lawfully  adjudged  a  bankrupt  was 
sufficient  to  admit  the  record. 

Such  an  averment  is  only  a  preliminary  allegation  to  let  in  the  record  of  the  examination, 
which  is  itself  a  proceeding  in  bankruptcy. 

The  objection  that  the  averment  of  a  conclusion  is  insufficient  is  not  applicable  to  the  one 
in  this  case,  which  was  only  essential  to  lay  the  foundation  for  the  admission  of  the  rec- 
ord to  which  it  refers. 

lAhis  were  not  so,  then  it  would  be  necessary  to  set  out  the  whole  record  in  the  Indictment. 

Whe.e  in  an  indictment  it  was  alleged  in  substance  that  the  property  falsely  accounted  for 
belonged  to  the  bankrupt  and  was  assignable  under  the  Bankrupt  Act,  Ae2i,  that  such 
averment  was  equivalent  to  charging  that  the  property  was  that  of  the  defendant. 

Motion  in  arrest  of  judgment.  Indictment  under  §  44  of  the 
Bankrupt  Act  of  March  2,  ISGT,  charging  the  defendant  with  at- 
tempting to  account  for  a  certain  part  of  his  property  by  fictitious 
losses,  and  for  secreting*  certain  of  his  property  after  the  com- 
mencement of  proceedings  in  bankruptcy. 

The  following  causes  were  assigned :  — 

First.  It  is  not  alleged,  nor  does  it  appear  in  either  count  of 
said  indictment,  that  he  has  committed  an  offence  of  which  this 
court  has  jurisdiction. 

Second.  It  is  not  alleged,  and  it  does  not  appear,  that  the 
omissions  charged  in  the  first  count  of  the  indictment,  or  that 
the  attempt  to  account  for  fifteen  thousand  six  hundred  and 
eighty-three  dollars  by  a  fictitious  loss  thereof  charged  in  the 


212  MA.SSACHUSBTTS  DISTMOT. 

United  States  v.  Crane. 

second  count,  or  that  the  concealment  charged  in  the  third  and 
last  county  was  after  the  commencement  of  proceedings  in  bant 
mptcy. 

Third.  It  is  not  alleged,  and  it  does  not  appear,  that  the  omis- 
sion or  either  of  the  acts  with  which  he  is  charged  in  said  in- 
dictment was  after  the  commencement  of  legal  proceedings  in 
bankruptcj. 

Fourth.  If  the  second  counts  be,  in  other  respects,  sufficient, 
it  is  not  alleged  that  the  sum  of  fifteen  thousand  six  hundred 
and  eighly-three  dollars  was  the  property  of  him,  the  said 
Crane* 

Fifth.  The  said  indictment  and  each  and  all  the  counts 
thereof  are  otherwise  defective  and  insufficient  to  support  or 
warrant  a  judgment  against  him. 

(?.  S.  HUlardy  U.  S.  Attorney. 

S.  W.  Paine  and  JET.  W.  Muzzey^  for  defendant. 

Clifford,  J.  The  indictment  is  founded  upon  the  forty-fourth 
section  of  the  act  of  Congress  of  the  second  of  March,  1867,  en- 
titled ^^  An  Act  to  establish  a  Uniform  System  of  Bankruptcy 
throughout  the  United  States."    14  Stat,  at  Large,  589. 

By  that  section  it  is  provided,  among  other  things,  that  if  afty 
debtor  or  bankrupt  shall,  after  the  commencement  of  proceed- 
ings in  bankruptcy,  secrete  or  conceal  any  property  belonging  to 
the  estate  ....  with  intent  to  prevent  it  from  coming  into 
the  possession  of  the  assignee  in  bankruptcy,  ....  or  shall, 
with  intent  to  defraud,  wilfully  and  fraudulently  conceal  from  his 
assignee  or  omit  from  his  schedule  any  property  or  effects  what- 
soever, ....  or  shall  attempt  to  account  for  any  of  his  property 
by  fictitious  losses  or  expenses, ....  he  shall  be  deemed  guilty 
of  a  misdemeanor,  etc.    14  Stat,  at  Large,  589. 

The  charge  in  the  first  count  of  the  indictment  is  that  the 
defendant  at  Boston  on  the  19th  of  February,  1868,  wilfully  and 
fraudulently,  and  with  intent  to  defriuad  his  creditors,  did  omit 
from  the  schedule  annexed  to  his  petition  in  bankruptcy,  purport- 
ing to  contain  an  inventory  of  all  his  estate,  real  and  personal,  a 
large  part  of  his  personal  property,  assignable  under  said  act,  to 
wit,  thirty  thousand  dollars  in  money,  together  with  a  large 
amount  of  goods  and  chattels. 
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The  second  count  is  drawn  upon  that  clause  of  the  same  sec- 
tion which  makes  it  an  offence  to  attempt  to  account  for  any  of 
his  property  by  fictitious  losses  or  expenses,  as  is  more  fully  set 
forth  in  the  indictment. 

The  third  count  is  drawn  on  that  clause  of  the  section  which 
provides  for  the  punishment  of  any  such  debtor  or  bankrupt, 
who,  after  the  commencement  of  proceedings  in  bankruptcy, 
secretes  or  conceals  any  property  belonging  to  his  estate,  with 
intent  to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  bankruptcy. 

Motions  in  arrest  of  judgment  in  criminal  cases  are  addressed 
to  the  entire  indictment,  so  that  in  cases  where  the  indictment 
contains  more  than  one  count,  if  any. one  of  the  counts  is  good, 
the  motion  must  be  denied. 

Strong  doubts  are  entertained  whether  the  first  count  can  be 
supported ;  but  it  is  unnecessary  to  decide  the  point,  as  the  court 
is  of  the  opinion  that  the  allegations  of  the  second  and  third 
counts  are  sufficient. 

Special  consideration  need  not  be  bestowed  upon  the  first 
cause  assigned  in  the  motion,  as  the  supposed  objections  therein 
specified  are  more  definitely  set  forth  in  the  second  and  third 
causes,  and  those  two  causes  may  be  considered  together. 

The  precise  import  of  the  objection  is  that  the  counts,  or  either 
of  them,  do  not  show  definite  and  sufficient  allegations ;  that  the 
several  supposed  criminal  acts  therein  imputed  to  the  defendant 
were  done  and  committed  by  him  after  the  commencement  of 
the  proceedings  in  bankruptcy. 

The  argument,  is,  that  the  allegation  that  the  proceedings  in 
bankruptcy  were  previously  commenced  is  essential  in  the  in- 
dictment, because  the  acts  imputed  to  the  defendant  were  not 
criminal  unless  they  were  done  and  committed  after  those  pro- 
ceedings were  commenced;  and  it  is  doubtless  true  that  the 
proposition  is  well  founded.  Suppose  that  to  be  so,  still  the  in- 
qmry  remains  whether  the  allegations  as  made  are  sufficient. 

The  substance  of  the  allegations  of  the  second  count  upon  that 
subject  is,  that  the  defendant,  on  his  own  petition,  filed  in  said 
District  Court  on  the  19th  of  February,  1868,  was  lawfully  ad- 
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judged  a  bankrupt,  and  after  the  commencement  of  proceedings 
in  bankruptcy  in  the  said  case,  be  was  required  by  the  said  Dis- 
trict Court  to  attend  and  submit  to  an  examination  on  oath  upon 
all  matters  relating  to  thQ  disposal  and  condition  of  his  property, 
and  that  he  did  submit  to  such  examination  in  pursuance  of 
such  requirements,  and  was  then  and  there  duly  sworn  to  make 
true  answers  to  such  questions  as  should  be  propounded  to  him  in 
reference  to  the  disposal  of  his  property  and  estate.  Such  is  the 
substance  of  the  allegation  in  respect  to  the  commencement  of 
the  proceedings ;  but  the  grand  jury  go  on  to  allege  that  he  was 
then  and  there  inquired  of  as  to  the  disposal  of  fifteen  thousand 
six  hundred  and  eighty-three  dollars  previously  received  by  him 
on  a  certain  day,  therein  specified ;  aud  the  averment  is,  that  he 
then  and  there,  with  intent  to  defraud  his  creditors,  falsely  and 
fraudulently  attempted  to  account  for  that  sum  by  a  fictitious 
loss  of  the  same,  as  therein  more  fully  set  forth  and  alleged.  The 
direct  prorision  of  the  thirty-eighth  section  is,  that  the  filing  of 
a  petition  for  adjudication  in  bankruptcy,  either  by  a  debtor  in 
his  own  behalf  or  by  any  creditor  against  a  debtor,  upon  which 
an  order  may  be  issued  by  the  court  or  by  a  register  in  the 
manner  provided  in  section  four,  shall  be  deemed  and  taken  to 
be  the  commencement  of  proceedings  in  bankruptcy  under  that 
act.  14  Stat,  at  Large,  85.  Doubt  cannot  be  entertained  that 
the  averment  that  the  defendant  was  lawfully  adjudged  a  bank- 
rupt, as  therein  .alleged,  was  sufiicient  to  admit  the  record,  or  an 
exemplified  copy  thereof,  in  evidence ;  and  inasmuch  as  the  act 
alleged  could  not  be  proved  in  any  other  way,  the  court  is  of 
the  opinion  that  the  allegation  in  the  form  pleaded  is  sufficient. 
Taken  in  any  point  of  view,  it  is  only  a  preliminary  allegation,  to 
let  in  the  record  of  the  examination  of  the  bankrupt,  which  is 
itself  a  proceeding  in  bankruptcy. 

An  averment  of  a  conclusion  is  said  to  be  insufficient ;  but  the 
rule  has  many  exceptions,  and  cannot  properly  be  applied  to  an 
allegation  like  the  one  under  consideration,  which  is  only  essen- 
tial as  laying  the  foundation  for  the  admission  of  the  record  to 
which  it  refers.  Unless  that  be  the  rule  in  this  case,  then  it  was 
nece3sary  to  set  out  the  whole  record,  which  cannot  be  admitted, 
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as  it  would  require  unnecessary  complexity  in  indictments  under 
this  act  of  Congress  without  any  possible  advantage  to  the  ac- 
cused. Objection  was  not  made  to  the  admissibility  of  the  rec* 
ord,  under  this  allegation,  and  certainly,  where  it  was  received 
in  evidence,  every  right  of  the  accused  was  as  effectually  pro* 
tected  as  if  the  record  had  been  copied  into  the  indictment. 

Suffice  it  to  say,  without  entering  more  into  detail,  that  the 
court  is  of  the  opinion  that  neither  the  second  nor  the  third  cause 
assigned  in  support  of  the  motion  is  well  founded,  whether  ap- 
plied to  the  second  or  third  count. 

The  ground  assumed  in  the  fourth  cause  assigned  is,  that  it 
is  not  alleged  in  the  second  count  that  the  money  therein 
described  was  the  property  of  the  defendant.  But  it  is  therein 
alleged,  in  substance  and  effect,  that  the  money  belonged  to  him, 
and  was  assignable  under  the  Bankrupt  Act. 

Motion  overruled,   . 

Judgment  on  the  verdict. 
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Edwabd  N.  Bates  v.  Thb  Equitable  Fibb  and  Mabine  Inbxtb- 

ANCE  Company. 

A  fktock  of  sngan  was  insured  under  a  time-policy,  which  contained  the  condition  that 
if  the  property  shoald  be  sold  or  conveyed  in  whole  or  in  part,  or  if  the  policy  should  be 
assigned  without  the  consent  of  the  company,  the  risk  should  cease;  but  if  the  assured 
should  sell  the  property,  or  part  thereof,  before  the  expiration  of  the  policy,  the  same 
might  be  continued  for  the  benefit  of  the  purchaser,  if  the  company  gave  their  consent, 
to  be  evidenced  by  a  certificate  of  the  fact  or  by  indorsement  on  the  policy.  Shortly 
after  the  date  of  the  policy  the  assured  sold  the  property  to  the  plaintiff,  and  on  the  day 
of  the  completion  of  the  delivery  indorsed  the  policy  to  him  as  follows:  **PAyable  in 
case  of  loss  to  Edward  C.  Bates.*'  The  policy  was  sent  to  the  defendants  with  the 
request  that  they  would  approve  the  indorsement    It  was  approved  in  the  following 
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terms:  "Consent  is  hereby  given  to  the  above  indonement**  At  the  time  of  the  Ion 
the  plaintiff  had  on  hand  a  quantity  of  sugars  equal  to  that  which  was  owned  by  the 
assured  at  the  date  of  the  policy.  Held,  that  the  indorsements  on  the  back  of  the  pol- 
icy were  not  a  compliance  with  the  conditions  of  the  policy  in  case  of  sale.  Under  those 
conditions  the  policy  would  not  continue  for  the  benefit  of  a  purchaser,  and  the  consent 
of  the  company  to  Uie  change  of  ownership  must  be  evidenced  substantially  as  required 
in  the  conditional  clause. 

Upon  sale  of  the  property  without  the  antecedent  consent  of  the  company  the  risk  eeaaed, 
and  tlie  policy  became  void,  unless  the  consent  of  the  company  thereto  was  subsequently 
obtained. 

The  purchase  was  made,  but  the  consent  of  the  company  to  the  transfer  was  not  obtained, 
and  they  had  no  notice  of  it  prior  to  the  loss.  They  consented,  in  case  the  property  of 
the  assured  was  destroyed,  they  would  pay  the  amount  to  the  plaintiff,  not  that  the  pol- 
icy should  continue  for  the  benefit  of  any  one  other  than  the  insured. 

Assumpsit  upon  a  policy  of  insurance.  Plea  the  general  issue, 
and  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
upon  questions  of  law,  reserved  at  the  trial.  The  policy  was 
dated  October  11, 1861,  and  it  was  issued  to  William  D.  Phil- 
brook  in  the  sum  of  $3,000,  for  one  year  from  date,  on  a  stock 
of  sugar,  raw,  wrought,  and  in  process,  contained  in  the  frame 
building,  with  composition  roof,  occupied  by  the  assured,  for 
refining  sugar,  situated  on  Sargent's  Wharf,  in  Boston,  Mass. 
The  terms  of  the  policy  material  to  be  noticed  were,  ^^  that  if  the 
situation  of  the  property  or  the  circumstances  affecting  the  risk 
should  be  during  the  existence  of  the  policy  altered  or  changed, 
by  or  through  the  advice,  consent,  or  agency  of  the  assured,  or 
if  said  property  should  be  sold,  or  conveyed  in  whole  or  in  part, 
or  if  the  policy  should  be  assigned,  without  the  consent  of  the 
company,  ....  then,  and  in  every  such  case,  the  risk  assumed 
should  cease,  and  the  policy  become  void. 

But  the  company  agreed  that  if  the  assured  should  sell  the 
property,  or  any  part  thereof,  before  the  expiration  of  the  policy, 
a  proportion  of  the  premium  received  should  be  repaid,  upon 
receiving  notice  of  such  sale,  before  loss,  reserving,  however, 
three  months'  premium  on  the  sum  insured,  over  and  above  the 
amount  which  would,  be  due  at  the  time  of  receiving  such 
notice;  or  the  policy  might  continue  for  the  benefit  of  such 
purchaser  if  the  company  gave  their  consent  thereta  Consent 
was  to  be  evidenced  by  a  certificate  of  the  fact  or  by  indorse- 
ment on  the  policy.    The  execution  of  the  policy  was  admitted, 
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and  the  evidence  showed  that  the  assured  was  at  that  date  the 
owner  of  $60,000  or  $70,000  worth  of  sugars  on  that  wharf,  of 
the  description  specified  in  the  policy.  Shortly  after  the  date  of 
the  policy  the  plaintiff  purchased  the  sugars  of  the  assured,  and 
the  same  were  all  delirered  to  him,  pursuant  to  orders  of  the 
seller,  on  or  before  November  23  following. 

Delivery  of  the  sugars  to  the  plaintiff  was  completed  on  that 
day,  and  on  the  same  day  the  assured  indorsed  the  policy  to  the 
plaintiff  in  the  terms  following,  to  wit,  ^'  Payable  in  case  of  loss 
to  Edward  C.  Bates,"  and  signed  the  same  and  delivered  the 
policy  to  the  plaintiff.  The  proofs  also  showed,  that  he  made 
the  indorsement  in  pursuance  of  the  contract  of  sale,  and  that 
the  premium  for  the  unexpired  portion  of  the  term  of  the  policy 
was  taken  into  account  between  the  parties  in  making  the  con* 
tract.  On  the  28th  of  the  same  month  the  policy  with  the  in- 
dorsement thereon,  signed  by  the  assured,  was  enclosed  to  the 
president  of  the  company,  requesting  him  to  approve  of  the 
indorsement ;  and  on  tlie  following  day  the  policy  was  returned  * 
indorsed,  "  Consent  is  hereby  given  to  the  above  indorsement," 
and  the  same  was  signed,  ^^  Equitable  Insurance  Company,  Fred 
W.  Arnold  Secretary." 

Subsequent  to  the  purchase  and  delivery  of  the  sugars,  the 
plaintiff  carried  on  the  business  of  refining  sugars  at  that  refin- 
ery, substantially  in  the  same  way  that  the  business  prior  to  that 
time  had  been  conducted  by  his  vendor,  and  at  the  time  of  the 
loss  he  had  on  hand  a  quantity  of  sugars  equal  to  that  which  was 
owned  by  the  assured  at  the  date  of  his  policy,  and  of  the  same 
descriptions.  During  the  night  of  the  24th  of  February,  1862, 
the  entire  stock  of  sugars  in  that  refinery  was  destroyed  by  fire. 
Due  notice  was  given  of  the  loss  by  the  plaintiff  on  the  following 
day,  and  two  days  later  the  defendants  admitted  the  receipt  of 
the  notice,  but  declined  to  pay  the  amount,  upon  the  ground  that 
the  assured  ceased  co  be  the  owner  of  tlie  property  before  the 
loss,  and  that  they  had  never  assented  to  any  change  of  owner- 
ship in  the  property  insured.  They  set  up  the  same  defence  at 
the  trial,  but  the  court  overruled  it  and  directed  a  verdict  for 
the  plaintiff,  reserving  the  question  for  further  consideration. 
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U.  Metcalf  and  C.  B.  Ooodrichy  for  plaintiff. 

Geo.  IT.  Broume^  for  defendants. 

Cliffobd,  J.  Time-policies  upon  a  stock  in  trade,  especially 
where  they  cover  a  considerable  period  of  time,  and  where  from 
the  nature  of  the  business  it  appears  that  the  parties  must  have 
understood  that  the  stock  would  be  continually  changing,  apply 
to  goods  in  the  place  of  business  from  time  to  time,  as  purchases 
are  made  to  supply  the  place  of  goods  sold  in  the  usual  and 
regular  course  of  business  within  the  lifetime  of  the  policy. 
1  Phil,  on  Ins.  §§  489-491 ;  Angel  on  Ins.  §  203 ;  Lane  y.  Maine 
Mat.  F.  Ins.  Oo.y  12  Me.  44 ;  Soopery.  Hudson  River  F.  Lis.  Co.^ 
17  N.  Y.  426. 

Partial  sales  of  the  stock,  therefore,  under  such  a  policy,  if  the 
vacuum  is  regularly  supplied  by  new  purchases  of  equal  value, 
and  of  the  same  description  of  goods,  will  not  render  the  policy 
void,  even  though  the  entire  stock  may  change  before  the  loss 
occurs.  Unless  the  rule  were  so,  a  policy  of  insurance  upon  a 
stock  in  trade  for  any  considerable  period  of  time  would  cease 
to  be  an  indemnity  against  loss.  Such  partial  sales  in  the  usual 
course  of  business  are  not  prohibited  by  the  terms  of  the  policy 
in  this  case.  Both  parties  knew  that  the  sugars  on  hand  were 
to  be  manufactured  and  that  the  product  was  to  be  sold,  and  that 
the  unmanufactured  sugars  were  to  be  supplied  by  new  purchases 
to  keep  the  stock  good,  and  it  is  not  pretended  by  the  defend- 
ants that  any  such  sales  and  purchases  had  the  effect  to  impair 
the  right  of  the  assured  to  recover  on  the  policy.  On  the  other 
hand,  the  plaintiff  concedes  that  in  case  of  the  sale  of  the  prop- 
erty, such  as  was  made  by  the  assured  to  the  plaintiff,  the  risk 
would  cease  and  the  policy  become  void,  unless  the  company 
gave  their  consent  thereto  within  the  true  intent  and  meaning  of 
that  condition  in  the  policy.  Whether  conceded  or  not,  it  is 
clear  that  without  such  consent  the  policy  would  not  continue, 
for  the  benefit  of  the  purchaser,  and  it  is  equally  clear  that  the 
consent,  to  be  valid,  must  be  evidenced  substantially  as  required 
in  that  clause  of  the  policy. 

Parties  make  their  own  contracts,  and  courts  are  bound  by 
their  terms  and  conditions.    The  express  words  of  the  condition 
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are,  that  ^^  the  policy  (in  case  of  a  sale)  may  continue  for  the 
benefit  of  the  purchaser  if  this  company  give  their  consent  there- 
to/' to  be  evidenced  by  a  ^'  certificate  of  the  fact  or  by  indorse- 
ment on  this  policy," 

None  of  these  views  are  directly  controverted  by  the  plaintiff, 
but  he  insists  that  the  indorsement  appearing  on  the  back  of  the 
policy  is  a  substantial  compliance  with  the  condition  in  that 
behalf,  as  before  recited,  which  is  the  principal  question  between 
the  parties. 

Reference  is  made  by  the  plaintiff  to  the  case  of  Hooper  v.  The 
Hudson  River  Railroad^  17  N.  Y.  426,  as  supporting  his  yiews, 
that  the  indorsement  on  the  policy  in  this  case  affords  sufficient 
evidence  that  the  defendants  had  notice  that  he  had  purchased 
the  property  of  the  assured.  Garefu}  examination  of  that  case, 
however,  will  show  that  it  is  not  analogous,  and  that  it  does  not 
support  the  proposition  as  applied  to  the  case  before  the  court. 
The  statement  of  the  case  shows  that  the  entire  stock  in  trade 
of  tiie  assured  was- sold  at  auction,  and  that  the  plaintiff  in  the 
suit  on  the  policy  became  the  purchaser,  and  on  the  same  day  he 
applied  to  the  insurance  company  and  obtained  their  consent  in 
writing,  indorsed  on  the  policy  that  the  interests  of  the  assured 
in  the  policy  might  be  assigned  to  him,  and  he  subsequently  took 
such  an  assignment  in  writing  before  the  loss. 

Right  to  the  benefit  of  the  policy  was  denied,  because  the  pur- 
chaser did  not  disclose  his  interest  when  he  applied  to  the  com- 
pany for  their  consent  that  the  policy  might  be  transferred,  but 
the  court  held  that  the  act  of  applying  for  consent  that  the  policy 
might  be  assigned  was  notice  to  the  company  that  the  applicant 
had  acquired  or  was  about  to  acquire,  some  interest  in  the  prop- 
erty insured. 

Destitute  as  this  case  is  of  every  feature  of  resemblance  to  that 
one,  it  hardly  seems  necessary  to  point  out  the  differences.  Suf- 
fice it  to  say,  that  in  this  case  there  was  no  application  for  con- 
sent that  the  policy  might  be  assigned ;  no  consent  to  that  effect 
was  ever  given,  nor  did  the  assured  ever  execute  any  assignment 
of  the  i)olicy. 

Sale  of  the  property  by  the  assured  without  any  antecedent 
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consent  of  the  company  is  proved  and  admitted,  and  of  course 
the  risk  ceased  and  the  policy  became  yoid  at  that  time,  imless 
the  purchaser  subsequently  secured  the  consent  of  the  company 
thereto,  as  required  by  tlie  terms  of  the  policy.  Carpenter  v. 
Prov.  Wash.  Ins.  Co.,  16  Pet.  602;  Foster  v.  Equitable  Ins.  Co., 
2  Gray,  216 ;  Qrosvemor  v.  AUantie  F.  Lis.  Co.,  17  N.  Y.  891 ; 
Loring  v.  Man^frs  Ins.  Co.,  8  Gray,  29. 

The  next  inquiry  is,  what  is  the  true  meaning  and  legal  effect 
of  the  indorsement  in  this  case,  to  which  the  defendants  con- 
sented through  their  secretary? 

In  the  case  of  Orosvemor  y.  Atlantic  F.  Ins.  Co.,  17  N.  T.  891, 
the  direct  adjudication  was  that  where  a  fire  policy  names  the 
owner  as  the  person  insured,  and  declares  that  the  damages  in 
case  of  loss  shall  be  payable  to  another  person,  therein  named  as 
mortgagee,  the  latter  cannot  recorer  in  case  of  a  breach  of  the 
conditions  of  the  policy  by  the  mortgagor.  In  such  case  the 
contract  is  with  the  mortgagor,  and  for  the  insurance  of  his  in- 
terest, and  the  mortgagee  can  recover  only  where  the  mortgagor 
could  have  done  so,  had  the  money  been  payable  to  himself  instead 
of  being  payable  for  his  benefit  to  the  mortgagee.  Lisurance  Co. 
V.  Chase,  6  Wall,  616. 

The  present  case  is  no  stronger  than  those  cases  where  the 
appointee  to  receive  money  in  case  the  property  of  the  assured  is 
lost,  is  named  in  the  policy  itself  instead  of  being  appointed  by 
an  indorsement  on  the  back.  Neither  such  a  stipulation  in 
the  policy  nor  such  an  indorsement  on  the  back  of  the  policy 
amounts  to  an  assignment  of  the  policy,  or  operates  as  a  trans- 
fer of  the  property  insured. 

Decided  cases  to  this  point  are  quite  numerous,  and  they  arb 
all  one  way.  Hale  v.  M.  M.  F.  Ins.  Co.,  6  Gray,  169 ;  Young 
et  al.  V.  Eagle  F.  Ins.  Co.,  14  Gray,  163 ;  Fogg  v.  Middlesex  F.  Ins. 
Co.,  10  Gush.  887 ;  Ketchum  v.  Protective  Ins.  Co.,  1  Allen,  N.  B. 
186  ;  Loring  v.  M.  Ins.  Co.,  8  Gray,  29. 

The  argument  of  the  plaintiff  is,  that  the  application  to  the  de- 
fendants for  consent  that  the  sum  insm*ed  in  case  of  loss  should 
be  payable  to  him,  was  notice  of  the  sale  of  the  property  and  of 
the  assignment  of  the  policy ;  but  it  is  clear  that  neither  branch 
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of  the  proposition  can  be  sustained.  Fogg  v.  Middlesex  Ins.  Co.^ 
10  Gush.  848 ;  Insurance  Co.  v.  Chase^  6  Wall,  516. 

Viewed  in  any  light,  the  plaintiff  cannot  recover.  Purchase  of 
the  property  insured  ^as  made  by  the  plaintiff,  but  he  did  not 
procure  the  consent  of  the  company  to  the  sale,  and  they  had  no 
notice  of  the  transfer  prior  to  the  loss.  They  consented,  in  case 
the  property  of  the  assured  was  destroyed,  that  they  would  pay 
Che  amount  to  the  plaintiff,  but  they  never  consented  that  the 
policy  should  continue  for  the  benefit  of  any  one  except  the  in- 
sured. 

Verdict  set  aside. 
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TTntted  States  v.  Julius  F.  Habtwell,  Chables  Mellen,  and 

Chables  H  Wabd. 

before  cldbtord  and  lowell,  jj. 

An  officer  of  the  United  States  charged  with  the  safe-keeping  of  pnblic  moneTS  was 
indicted  as  principal  defendant  ander  the  act  of  August  6,  1846,  for  loaning  such 
money  so  intrusted  to  him  to  certain  persons  indicted  jointly  with  him.  Before  the 
jury  were  empanelled  he  pleaded  nob  oonlendere.  Certain  confessions  of  his  that  he  had 
loaned  the  public  money  were  offered  In  evidence.  Held^  they  were  properly  admitted 
to  show  that  he  had  unlawfully  loaned  a  portion  of  the  public  money,  but  not  to  prove 
that  the  other  defendants  ever  advised  or  participated  in  the  criminal  acts.  The  other 
defendants  were  charged  with  advising  and  participating  in  the  felonious  acts,  but 
neither  the  declarations  nor  acts  of  the  principal  defendant  could  be  admitted  to  prove 
anytiiing  against  them. 

The  defendants  before  the  court,  after  the  principal  defendant's  plea,  were  held  to  bo 
principals  and  not  accessories. 

Misdemeanors  do  not  admit  of  accessaries  either  before  or  after  the  fact,  and  the  general 
rale  is,  that  whatsoever  will  make  a  party  an  accessary  before  fact  in  felony  will  make 
him  a  principal  in  misdemeanor  if  properly  charged  as  such. 

The  offence  charged  in  this  case  was  a  misdemeanor,  but  it  would  make  no  difference  if  it 
were  held  to  be  a  felony,  as  the  defendants  before  the  court  were  confederates  of  the 
principal  defendant  in  the  commission  of  the  crime. 
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He  loaned  them  the  public  moneys,  and  thej  borrowed  them  knowing  him  to  be  an  officer 
of  the  United  States  charged  with  the  custody  of  the  moneys. 

Acts,  conduct,  and  declarations  of  each  confederate  made  daring  the  pendency  of  a 
criminal  enterprise  are  'competent  evidence  against  all  concerned  in  it ;  but  confes- 
sions subsequent  to  the  crime  can  affect  as  eyidence  only  a  party  by  whom  they  were 
made. 

When  the  accessary  is  tried  with  the  principal,  the  confessions  of  the  principal  are  ad- 
missible to  prove  his  own  guilt,  and  where  the  principal  confesses  by  pleading  guilty 
and  retiring  from  the  bar  under  his  recognizance,  the  record  of  the  conviction  of 
the  principal  was  properly  introduced,  and  was  prima  /ode  evidence  of  his  guilt  at 
the  trial  of  the  other  defendants,  and  his  confessions  to  show  that  he  was  rightfully 
convicted. 

Evidence  of  his  confessions  to  prove  the  guilt  of  the  principal  cannot  be  admitted  under 
an  indictment  against  the  accessary,  unless  the  guilt  or  antecedent  conviction  of  the 
principal  is  alleged  in  the  indictment. 

Conviction  may  accrue  either  by  confession  and  pleading  guilty,  or  by  being  found 
guilty. 

Where  the  guilt  of  the  principal  was  admitted  at  the  trial  of  the  accessaries,  even  if  the 
confessions  of  the  principal  were  improperly  admitted,  still  a  motion  for  new  trial  ought 
not  to  prevail  because  the  record  of  the  'conviction  of  the  principal  was  properly  Intro- 
duced and  WM  prima  fade  evidence  of  his  guilt  at  the  trial  of  the  other  defendants. 

The  legal  effect' of  the  plea  of  **  nolo  contendere^*  and  '*  guilty  "  is  the  same  as  regards  all 
the  proceedings  on  the  indictment 

If  the  defendants  in  this  indictment  had  been  charged  as  accessaries  to  the  offence  alleged 
against  the  principal,  still  the  confessions  of  the  principal  were  pit>perly  admitted  to 
prove  that  he  committed  the  offence. 

Officers  and  other  persons  charged  with  the  safe-keeping, 
transfer,  and  disbursement  of  the  public  moneys  are  required, 
by  the  act  of  the  6th  of  August,  1846,  to  keep  an  accurate 
entry  of  each  sum  received,  and  of  each  payment  or  transfer, 
and  the  sixteenth  section  of  the  act  also  provides  that  if  any  one 
of  the  said  officers  shall  loan  any  portion  of  the  public  moneys 
intrusted  to  him  for  safe-keeping,  disbursement,  or  transfer, 
every  such  act  shall  be  deemed  and  adjudged  to  be  an  embez- 
zlement of  so  much  of  the  said  moneys  as  shall  be  thus  loaned, 
which  is  therein  declared  to  be  a  felony ;  and  the  same  section 
further  provides  that  all  persons  advising  or  participating  in 
such  act  being  convicted  thereof  before  any  court  of  the  United 
States  of  competent  jurisdiction  shall  be  punished  as  therein  pro- 
vided.    9  Stat,  at  Large,  63. 

Founded  on  that  provision  the  indictment  in  this  case  con- 
tained nine  counts,  charging  in  substance  and  effect  that  the 
first-named  defendant,  at  the  times  therein  mentioned,  was  an 
officer  in  the  office  of  the  assistant  treasurer  at  Boston,  in  the 
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Gommonwealtli  of  Massachusetts,  and  that  he,  as  such  officer, 
then  and  there  loaned  large  sums  of  the  public  moneys  depos- 
ited in  that  office  to  the  firm  of  Mellen,  Ward,  £  Co.  and  that 
Mellen  and  Ward,  the  other  two  defendants  named  in  the  in- 
dictment, then  and  there  advised  and  participated  in  those  sev- 
eral unlawful  and  criminal  acts  of  loaning  such  portions  of  the 
public  moneys  so  intrusted  to  that  officer  for  safe-keeping,  dis- 
bursement, and  transfer. 

Subsequent  to  the  filing  of  the  indictment,  the  defendants 
were,  arraigned  and  severally  pleaded  not  guilty^  but,  when 
they  were  set  at  the  bar  for  trial  on  a  later  day  in  the  same 
term,  the  principal  defendant,  Hartwell,  retracted  his  plea  of 
not  guilty,  and  pleaded  nolo  contendere^  which  was  accepted 
by  the  district  attorney,  and,  it  appearing  that  his  recogni- 
zance was  satisfactory,  he  was  allowed  to  retire  from  the  bar 
and  the  jury  were  empanelled  for  the  trial  of  the  other  de- 
fendants. Evidence  was  introduced  by  the  district  attorney, 
showing  that  the  public  moneys  of  the  United  States,  intrusted 
to  the  assistant  treasurer  at  Boston,  in  this  Commonwealth,  yvere 
kept  in  the  vault  of  the  depository  designated  for  that  purpose ; 
that  the  room  so  designated  and  used  was  about  ten  feet  square, 
and  was  divided  into  two  apartments  separated  by  a  passage- 
way with  partitions  on  each  side  of  the  passage.  Gold  was  kept 
in  the  apartment  on  the  right-hand  side  of  the  passage  in  boxes, 
some  of  which  contained  five  thousand  dollars,  and  others  only 
one  thousand  dollars,  and  there  were  also  considerable  quanti- 
ties of  silver  coins  and  currency  kept  in  that  apartment  of  the 
vault.  Six  or  seven  millions  of  gold  coin,  sealed  up  in  bags, 
vrere  also  kept  in  the  other  apartment  on  the  other  side  of  the 
passage-way,  and  there  was  a  door  from  the  passage-way  into 
each  of  thoser  apartments.  Hartwell  was  paying  teller  in  that 
office,  and  as  such  had  access  to  both  apartments  of  the  deposi- 
tory. The  tendency  of  the  testimony  was  to  show  that  the 
amount  of  the  public  moneys  kept  there  during  the  period  laid 
in  the  indictment  was  seldom  or  never  less  than  twelve  millions 
of  dollars  at  any  one  time.  The  substantial  charge  of  the  in- 
dictment is,  that  the  principal  defendant  loaned  large  sums  of 
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the  public  moneys  intrusted  to  him  for  safe-keeping,  transfer, 
and  disbursement,  and  that  the  other  two  defendants,  together 
with  one  Edward  Carter,  who  did  not  appear,  advised  and  parti- 
cipated in  that  unlawful  act.  The  docket  entries  show  that  the 
principal  defendant  pleaded  nolo  contendere  before  the  jury  were 
empanelled,  and  those  entries  were  introduced  in  evidence  dur- 
ing the  trial.  The  principal  witness  for  the  government  was 
the  chief  clerk  in  the  office  of  the  assistant  treasurer,  who  was 
called  and  examined  by  the  district  attorney.  He  testified, 
among  other  things,  that  Hartwell,-  in  the  afternoon  of  the  28th 
of  February,  1867,  stated  to  the  witness  that  he  wished  to  have 
some  conversation  with  him,  and  that  they  went  into  the  right- 
hand  apartment  of  the  vault  for  that  purpose,  and  while  there 
he  told  the  witness  that  he  had  been  loaning  the  public  moneys 
to  Mellen,  Ward,  &  Co.,  as  charged  in  the  indictment.  Sea- 
sonable objection  was  made  by  the  defendants  on  trial  to  the 
introduction  of  that  testimony,  upon  the  ground  that  it  was  hear- 
say and  inadmissible  as  against  them  for  any  purpose.  They 
conceded  that  the  testimony  would  be  admissible  if  Hartwell 
was  on  trial,  to  prove  his  guilt  as  against  himself,  but  they 
denied  that  the  evidence  could  be  properly  admitted,  even  if  the 
principal  were  on  trial,  to  prove  -his  guilt  as  against  the  defend- 
ants charged  as  having  advised  and  participated  in  the  criminal 
acts  alleged  against  the  principal  defendant..  But  the  court 
ruled  that  such  evidences,  if  all  the  defendants  were  on  trial  at 
the  same  time,  would  be  admissible  to  prove  the  guilt  of  the 
principal,  both  as  against  himself  and  as  against  the  other  de- 
fendants, and  that  the  same  rule  must  prevail  as  to  the  admissi- 
bility of  the  evidence  where  those  charged  with  having  advised 
and  participated  in  the  criminal  acts  of  the  principal  are  sepa- 
rately tried  in  consequence  of  the  previous  conviction  of  the 
principal,  or  because  he  had  pleaded  guilty  or  nolo  eoniendere^  as 
in  this  case.  Repeated  confessions  of  the  principal  under  that 
ruling  were  admitted  in  evidence  to  the  effect  that  he  had  loaned 
the  public  moneys  intrusted  to  him  for  safe-keeping,  transfer, 
and  disbursement,  as  alleged  in  the  indictment,  but  the  court 
ruled  at  the  same  time,  and  subsequently  instructed  the  jury  to 
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the  same  effect,  that  none  of  the  confessions,  admissions,  or  state- 
ments of  the  principal  defendant  were  admissible  to  prove  that 
the  defendants  on  trial  ever  advised  or  participated  in  those 
criminal  acts.  Detailed  statements  of  the  confessions  of  the 
principal  were  given  by  several  witnesses  snbject  to  the  same 
objection,  which  were  overruled  by  the  court  upon  the  same 
ground,  and  they  were  admitted  in  evidence  for  the  same  special 
purpose.  Much  other  evidence  was  introduced,  and  the  jury 
under  the  court's  instructions  returned  a  verdict  of  guilty  against 
both  defendants.  Exceptions  were  duly  taken  to  the  rulings 
and  instructions,  and  the  case  came  before  the  court  upon  a 
motion  for  new  trial. 

(7.  S.  HiUardj  U.  S.  District  Attorney. 

BenQwmm  F.  Thomcu^  &.  C.  Shattacky  S.  W.  Painey  for  de- 
fendants. \ 

CuFFOBD,  J.  The  grounds  of  the  motion  are  as  follows: 
1.  Because  the  confessions  of  the  principal  defendant  were  im- 
properly admitted  to  prove  that  he  unlawfully  loaned  certain  por- 
tions of  the  public  moneys  as  alleged  in  the  indictment.  2.  Be- 
cause the  verdict  was  not  warranted  by  the  law  and  the  evidence 
in  the  case.  Before  proceeding  to  consider  the  exceptions  to  the 
rulings  and  the  instructions  of  the  court,  it  becomes  necessary 
to  examine  the  charge  as  laid  in  the  indictment,  and  to  ascertain 
its  precise  character  as  defined  in  the  act  of  Congress.  Briefly 
stated,  the  offence  charged  against  the  principal  defendant  is, 
that  he  unlawfully  and  feloniously  loaned  certain  portions  of  the 
public  moneys  intrusted  to  him  for  safe-keeping,  transfer,  and 
disbursement,  to  the  other  three  defendants  therein  named ;  but 
the  charge  against  the  other  defendants  is,  that  they  then  and 
there  advised  and  participated  in  that  unlawful  and  felonious  act. 
Neither  the  acts  nor  the  declarations  of  the  principal  were  ad- 
mitted in  evidence  to  prove  anything  which  was  charged  against 
the  other  defendants.  They  were  charged  with  having  advised 
and  participated  in  the  unlawful  and  felonious  act  committed  by 
the  principal,  but  the  court  expressly  ruled  that  neither  the  acts, 
conduct,  nor  declarations  of  the  principal  were  admissible  to  prove 
anything  charged  against  them  in  the  indictment.    The  express 
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ruling  of  tho  court  was  that  the  confessions  of  the  principal  de- 
fendant were  admissible  to  prove  his  own  criminal  act  as  laid  in 
the  indictment)  but  that  they  were  not  admissible  to  prove  any- 
thing charged  against  the  other  defendants,  and  the  limitation 
contained  in  the  ruling  of  the  court  was  also  embodied  in  the  in- 
structions given  to  the  jury.  Loaning  the  public  moneys  was  the 
charge  against  the  principal,  and  the  court  admitted  his  confes- 
sions to  prove  that  charge,  but  ruled  that  neither  the  acts  nor  the 
confessions  of  the  principal  were  admissible  to  prove  the  charge 
as  laid  in  the  indictment  against  the  defendants  on  trial.  None 
of  these  suggestions  are  controverted,  but  the  theory  of  the  de- 
fendants is,  that  the  allegations  of  the  indictment  create  the 
technical  relation  of  principal  and  accessary,  as  between  the  party 
alleged  to  have  loaned  the  public  moneys,  and  the  defendants  who 
are  charged  with  having  advised  and  participated  in  that  unlaw- 
ful and  felonious  act  as  defined  in  the  act  of  Congress.  Theories 
are  often  assumed  because  they  are  plausible,  when,  upon  a  closer 
examination,  it  appears  that  in  point  of  fact  they  have  no  founda- 
tion whatever.  The  present  theory  as  assumed  in  argument  by 
the  defendants  probably  has  its  foundation  in  the  analogy  be- 
tween the  word  ^'  advising''  as  used  in  the  act  of  Congress  on 
which  the  indictment  is  founded,  and  the  word  ^^  counselling''  as 
usually  employed  in  defining  the  meaning  of  an  accessary  to  a 
felony  before  the  fact  as  understood  at  common  law.  But  there 
are  at  least  two  difficulties  in  the  way  of  that  theory  as  applied 
to  this  case  which  cannot  be  overcome:  1.  The  statute  offence 
of  loaning  the  public  moneys  was  not  a  felony  at  common  law, 
and  the  offence  charged  against  the  defendants  of  having  advised 
and  participated  in  that  act  is  not  declared  to  be  a  felony  by  the 
act  of  Congress.  2.  The  second  difficulty  in  the  way  of  the  tlie- 
ory  is,  that,  by  the  true  construction  of  the  provision  defining  the 
offence,  the  defendants  before  the  court  are  principals  and  not 
merely  accessaries,  as  supposed  in  the  proposition.  Aiders  and 
abettors  were  formerly  defined  to  be  accessaries  at  the  fact,  and 
the  rule  was,  that  they  could  not  be  tried  until  the  principal  had 
been  convicted  or  outlawed ;  but  it  has  been  long  settled  that  all 
those  who  are  present,  aiding  and  abetting,  when  a  felony  is  com- 
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mitted,  are  principals  either  in  the  first  or  second  degree,  and  if 
in  the  second  degree,  that  they  may  be  arraigned  and  tried  be- 
fore the  principal  in  the  first  degree,  and  that  they  may  be  con- 
victed even  though  the  party  charged  as  principal  in  the  first 
degree  is  acquitted.  Foster,  Cr.  L.  847 ;  Ros.  Cr.  Ev.  214 ; 
Tayhr^s  ease^  1  Leach,  860 ;  Rex  v.  Tatvle  et  al.^  Buss.  &  B.  314 ; 
Bex  V.  Perkins,  2  Den.  C.  0.  458.  An  accessary,  says  Black- 
stone,  is  he  who  is  not  the  chief  actor  in  the  offence  nor  present 
at  the  time,  but  is  in  some  way  concerned  therein,  either  before 
or  after  the  fSstct  committed.  4  Bl.  Com.  84.  Accessaries  be- 
fore the  fact  are  those  who,  being  absent  at  the  time  the  crime  is 
committed,  yet  procure,  counsel,  or  command  another  to  commit 
it.  1  Hale  P.  0.  615.  The  absence  of  the  party  also  is  neces* 
sarily  implied  in  the  definition  of  an  accessary  after  the  fact,  who 
is  defined  to  be  one  who,  knowing  a  felony  to  have  been  com- 
mitted, receives,  relieves,  comforts,  or  assists  the  felon.  4  BL 
Com.  87 ;  1  Hale  P.  0.  618.  Persons  participating  in  the  com- 
mission of  a  crime  are  as  much  principals  if  they  are  present, 
aiding  and  abetting  it,  as  those  who  are  the  immediate  perpetra- 
tors of  the  act,  differing  only  in  degree.  Nor  is  actual  presence 
necessary  if  it  appears  that  all  were  engaged  in  the  common  de- 
sign, as  when  one  commits  the  offence  and  another  keeps  watch 
to  prevent  surprise  or  to  give  warning  or  to  afford  relief.  Misde- 
meanors do  not  admit  of  accessaries  either  before  or  after  the 
fact,  but  the  general  rule  is  that  whatsoever  will  make  a  party  an 
accessary  before  fact  in  felony  will  make  him  a  principal  in  mis- 
demeanor if  he  is  properly  charged  as  such  in  the  indictment. 
State  V.  Lynbumy  2  Brev.  897. 

The  better  opinion  is  that  the  offence  charged  against  the  de- 
fendants before  the  court  is  a  misdemeanor,  but  it  would  make 
no  difference  if  it  were  held  to  be  a  felony,  as  the  charge  laid  in 
the  indictment  implies  and  the  evidence  introduced  at  the  trial 
shows,  that  they  were  confederates  of  the  principal  defendant  in 
the  commission  of  the  offence  with  which  he  was  charged.  He 
loaned  the  public  moneys  to  them,  or. to  their  firm,  and  they  bor- 
rowed or  received  the  same  from  him,  knowing  that  he  was  an 
officer  of  the  United  States,  intrusted  with  the  safe-keeping, 
transfer,  and  disbursement  of  such  public  moneys. 
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Co-operation  between  the  principal  and  the  other  defendants 
is  necessarilj  implied  in  the  charge  as  laid  in  the  indictment, 
and  all  the  testimony  introduced  to  prove  that  the  firm  of  Mel- 
lon, Ward,  &  Co.  received  the  monejs  loaned  hj  the  princi- 
pal, tended  to  show  that  the  relation  which  they  sustained  to 
him  was  that  of  confederates  in  that  unlawful  and  felonious  act, 
and  it  is  no  answer  to  this  view  of  the  case  to  say  that  the  con- 
fessions were  admitted  in  evidence  before  that  testimony  was 
introduced,  as  that  merely  presents  a  question  as  to  the  order  of 
proof  which  cannot  be  regarded  as  the  proper  foundation  for  a 
•new  trial.  Acts,  conduct,  and  declarations  of  each  confederate 
made  and  done  during  the  pendency  of  such  a  criminal  enter* 
prise  are  competent  evidence  against  all  engaged  in  it,  as  each  is 
supposed  to  approve^d  sanction  all  that  was  done  or  said  in  fur- 
therance of  the  common  object.  1  Oreenl.  Ev.  §§  111  and  233. 
U.  S.  V.  Gooding ,  12  Wheat.  469.    Fur  Co.  v.  U.  A,  2  Pet.  365. 

Such  acts,  conduct,  and  declarations  are  held  to  be  admissi- 
ble as  part  of  the  rea  gestce,  but  subsequent  narrations,  confes- 
sions, or  admissions  stand  upon  a  different  principle,  as  the 
presumption  is  that  they  were  not  made  in  pursuance  of  a 
common  design,  and  consequently  they  cannot  be  admitted  as 
evidence  to  affect  any  one  except  the  party  by  whom  they  were 
made.  Viewed  in  the  light  of  these  suggestions,  it  is  quite  clear 
that  the  rulings  of  the  court  were  as  favorable  to  the  defendants 
as  they  had  any  right  to  expect,  as  the  confessions  of  the  prin- 
cipal defendant  were  admitted  for  no  other  purpose  than  as 
evidence  to  prove  that  he  loaned  the  public  moneys  as  alleged  in 
the  indictment.  But  the  defendants  before  the  court  insist  that 
they  were  not  indicted  as  principals  but  as  accessaries  to  the 
unlawful  and  felonious  acts  committed  by  the  principal  defend- 
ant, and  that,  inasmuch  as  he  pleaded  nolo  contendere  and  was 
allowed  to  retire  from  the  bar,  his  confessions  that  he  had 
loaned  the  public  moneys  as  alleged  in  the  indictment  were  not 
admissible  in  evidence  even  to  prove  his  own  guilt  in  the  issue 
between  them  and  the  United  States.  Although  we  are  not 
able  to  concur  in  that  construction  of  the  indictment,  still  we  are 
quite  willing  to  examine  the  exceptions  and  test  the  accuracy  of 
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the  rulings  as  applied  to  the  case  in  that  point  of  view,  as  it  is 
the  one  which  was  taken  of  it  by  both  parties  at  the  trial.  Sup- 
pose it  to  be  true,  as  contended  by  the  present  defendants,  that 
they  are  charged  in  the  indictment  as  accessaries  to  the  offence 
alleged  against  the  principal  defendant,  the  question  then  is, 
Were  the  confessions  in  question  properly  admitted  in  evidence  to 
prove  that  he  committed  that  offence  ?  Argument  for  the  de- 
fendants is,  that  those  confessions  were  mere  hearsay  in  the 
issue  between  them  and  the  United  States,  but  the  district  attor- 
ney contends  that  the  rules  of  law  required  that  the  trial  should 
be  conducted  after  the  principal  defendant  retired  from  the  bar, 
jost  as  it  would  have  been  if  he  had  not  retracted  his  plea  of  not 
guilty,  and  the  three  defendants  then  before  the  court  had  been 
tried  together.  Had  the  principal  and  the  two  accessaries  then 
before  the  court  been  tried  together,  no  doubt  is  entertained  by 
the  court  that  the  confessions  of  the  principal  defendant  would 
have  been  admissible  to  prove  the  charge  against  him  as  laid  in 
the  indictment. 

Where  the  indictment  includes  the  principal  and  the  accessary, 
and  they  are  tried  together,  the  regular  course  for  the  prosecuting 
officer  is  to  introduce  all  his  substantive  testimony  against  all  the 
several  parties  on  trial  before  they  are  required  to  state  their  de- 
fence, as  in  other  cases  where  more  than  one  defendant  is  on  trial 
at  the  same  time.  Perfect  protection  is  afforded  to  all  concerned, 
in  that  state  of  the  case,  as  well  to  the  principal  and  accessary  as 
to  the  government  by  the  instructions  of  the  court  to  the  jury. 
They  are  instructed  to  consider  the  case  of  the  principal  defend- 
ant in  the  first  place,  and  if  they  find  him  not  guilty,  that  it  is  their 
duty  also  to  acquit  the  accessary,  but  that  if  they  find  the  princi- 
pal defendant  guilty,  they  must  then  proceed  to  examine  the  charge 
against  the  accessary,  and  determine  from  the  evidence  whether 
the  charge  against  him  is  also  sustained.  2  Hale,  P.  C.  222.  The 
theory  of  the  defendants  is,  that  the  question  as  to  the  guilt  of  the 
principal  in  the  case  supposed  is  presented  in  two  separate  issues ; 
that  the  first  issue  is  between  the  principal  and  the  United  States, 
nd  that  tlie  second  is  between  the  United  States  and  the  acces- 
sary ;  and  the  argument  is,  that  the  jury  in  the  latter  issue  cannot 
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weigh  the  confessions  of  the  principal  defendant  even  as  to  his 
own  guilt.  Obvious  error  lies  at  the  foundation  of  that  theory, 
as  it  overlooks  the  fact  that  the  charge  against  the  accessaiy  is 
in  a  certain  sense  ancillary  to  the  ofTence  committed  by  the  prin- 
cipal. Take  a  case,  for  example,  where  it  appears  that  the  felony 
charged  had  never  been  committed ;  it  could  not  be  said  within 
the  meaning  of  the  criminal  law  that  one  charged  as  an  accessary 
before  the  fact  procured,  counselled,  or  commanded  another  to 
commit  that  felony,  nor  could  it  correctly  be  said  that  a  person 
knew  that  a  felony  had  been  committed  by  another  when  noth- 
ing of  the  kind  had  occurred,  nor  that  such  person  had  received, 
relieved,  comforted,  or  assisted  the  felon,  as  the  charge  is  in  the 
indictment  against  an  accessary  after  the  fact.  Unaffected  by 
statutory  regulations,  the  offence  of  the  accessary  is  not,  as  con- 
tended by  the  defendants,  altogether  distinct  from  that  of  the 
principal.  Accessaries  before  the  statute  1  Ann,  chap.  9,  sec.  2, 
could  never  be  tried  without  their  own  consent  before  the  con- 
viction or  outlawry  of  the  principal,  unless  they  were  tried  to- 
gether. 1  Chitt.  Cr.  L.  266.  By  that  statute,  however,  it  was 
enacted  that  whoever  shall  buy  or  receive  stolen  goods  may  be 
prosecuted  for  a  misdemeanor,  and  punished  by  fine  and  impris- 
onment, though  the  principal  felon  be  not  convicted.  Unaided 
by  statute  they  may  be  indicted  separately,  but  the  accessary  as 
a  general  rule  cannot  be  tried  until  the  principal  has  been  con- 
victed, or  they  may  be  jointly  indicted,  in  which  case  they  may 
be  tried  separately  or  at  the  same  time,  but  if  tried  separately 
the  trial  of  the  principal  is  required  to  precede  that  of  the  acces- 
sary, as  the  latter  cannot  be  tried  until  the  principal  has  been 
convicted. 

These  remarks  are  sufficient  to  show  that  the  offence  of  the 
accessary,  as  understood  at  common  law,  is  not  distinct  from 
that  of  the  principal,  although  the  offence  of  the  latter  and  every 
element  of  which  it  is  composed  are  res  inter  alios  acta^  as  applied 
to  the  accessary.  Whenever  the  accessary  is  indicted  before  the 
principal  has  been  convicted,  it  is  necessary  that  the  indictment 
against  him,  whether  they  are  indicted  separately  or  jointly, 
should  allege  the  guilt  of  the  principal,  as  the  offence  of  the 
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accessarj,  even  when  charged  as  such  before  the  fact,  depends 
upon  the  principal's  guilt,  and  is  never  to  be  regarded  as  com- 
plete unless  the  principal  offence  was  actually  committed. 
After  the  conviction  of  the  principal  it  is  not  necessary  in  an 
indictment  against  the  accessary  to  aver  that  the  principal  com- 
mitted the  felony,  but  it  is  sufficient  to  recite  with  certainty  the 
record  of  the  conviction,  because  the  court  will  presume  that 
everything  in  the  former  trial  was  rightly  and  properly  trans- 
acted. 1  Chitt.  Cr.  L.  272,  278 ;  Poster,  Or.  L.  366 ;  Holmes  v. 
Wahh,  7  Term.  565. 

The  settled  rule  at  common  law  was  that  the  accessary  could 
not  be  convicted  until  the  guilt  of  the  principal  offender  was  estab- 
lished so  that  the  principal  must  be  first  convicted  or  they  must 
be  indicted  and  tried  together,  and  it  is  beyond  all  reasonable 
controversy  that  when  they  were  tried  together  under  the  same 
indictment  the  voluntary  confessions  of  the  principal  were  com- 
petent evidence  to  prove  his  guilt.  Deliberate  confessions  of 
guilt  are  among  the  most  effectual  proofs  in  the  law,  and  that 
rule  IS  as  applicable  to  the  party  who  made  the  confession  when 
he  is  tried  with  others  as  when  he  is  tried  alone.  1  Greenl. 
Ev.  §§  215,  288 ;  Ros.  Cr.  Ev.  37,  52.  Evidence  of  that  kind 
being  legally  admissible  in  the  case,  it  is  for  the  consideration 
of  the  jury,  and  their  finding  under  the  charge  against  the  prin- 
cipal is  at  least  equivalent  to  the  record  of  his  prior  conviction, 
and  is  in  fact  conclusive  unless  the  verdict  is  set  aside  on  a 
motion  for  new  trial.  When  the  principal  and  accessary  are 
tried  together,  the  court  will  instruct  the  jury  to  consider  the 
case  of  the ,  principal  first,  but  the  jury  cannot  find  him  guilty 
and  not  guilty  in  the  same  trial,  as  they  might  do  if  the  theory 
of  the  defendants  is  correct.  Contradictory  findings  of  that  char- 
acter would  be  absurd,  and  the  fact  that  they  might  occur  under 
the  theory  suggested  affords  strong  ground  to  conclude  that  the 
theory  itself  is  erroneous.  Apply  that  rule,  and  cases  might 
often  arise  where  the  jury  would  be  constrained  to  find  the  prin- 
cipal defendant  guilty  as  against  himself,  because  he  was  proved 
to  be  guilty  by  competent  testimony,  and  yet  they  would  be 
obliged  to  find  at  the  same  time  that  the  accessary  was  not  guilty 
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because  the  evidence  in  the  case  did  not  warrant  them  in  find- 
ing as  against  the  accessary  that  the  principal  oflfonoe  had  be^i 
committed.  Such  an  absurdity  cannot  be  sanctioned,  and  conse- 
quently the  theory  of  the  defendants  must  be  rejected. 

The  next  inquiry  is,  whether  any  different  rule  preyails  in  a  case 
where  the  principal  and  accessary  are  joined  in  the  same  indict- 
ment, but  the  principal  pleads  guilty  and  is  allowed  to  retire 
from  the  bar  before  sentence  is  passed.  Conviction  may  accrue 
in  two  ways,  either  by  the  party  confessing  his  offence  and  plead- 
ing guilty,  or  by  his  being  found  guilty  by  the  verdict  of  a  jury. 
4  Bl.  Com.  862.  Omission  to  sentence  the  principal  defendant 
cannot  make  any  difference  as  to  the  effect  of  the  plea,  as  it  is 
well  settled  that  the  conviction  of  the  principal  is  sufficient  with- 
out any  judgment  to  constitute  jmnsa/ooe  evidence  of  his  guilt 
in  the  trial  of  the  accessary.  8  Oreenl.  Ev.  §  46.  Com.  r.  WUr 
liamsany  2  Yir.  Cas.  211;  Home  Tooke's  case,  25  St  Tri.  449. 
Attempt  was  made  at  the  argument  to  set  up  a  distinction  between 
the  plea  of  noh  eontendere  and  the  plea  of  guilty,  but  the  su^estion 
is  entitled  to  no  weight,  as  it  is  well  settled  that  the  legal  effect  of 
the  former  is  the  same  as  that  of  the  latter,  so  far  as  regards  all 
the  proceedings  on  the  indictment.  Com.  y.  Sbrtanj  9  Pick.  206. 
1  Am.  Cr.  L.  (4th  ed.),  §  533.  No  objection  was  made  to  the 
introduction  of  the  minutes  of  the  clerk,  but  as  they  were  read 
subsequently  to  the  objection  made  to  the  introduction  of  the 
testimony  proving  the  confessions  of  the  prindpal,  it  may  be  that 
the  defendants  r^arded  the  testimony  of  the  clerk  as  falling 
within  the  same  objections.  Conceding  that  to  be  so,  then  the 
exception  before  the  court  must  be  examined  in  two  aspects. 
First,  was  the  record  of  the  conviction  of  the  principal  defendant 
admissible  to  prove  that  he  had  been  convicted  of  the  ofience 
charged  against  him  in  the  indictment ;  and  secondly,  were  his 
confessions  admissible  in  evidence  to  prove  that  he  was  rightfully 
convicted  ?  Where  the  principal  is  convicted  prior  to  the  finding 
of  the  indictment  against  the  accessary  the  record  of  his  conviction 
is  admissible  by  all  the  authorities  to  prove  that  fact,  and  to  that 
extent  it  is  conclusive,  and  cannot  be  contradicted.  Authorities 
to  support  that  proposition  are  unnecessary,  but  it  is  not  conclu- 


MAY  TERM,  1869.  2S8 


UDited  States  v.  Hartwell  et  alt. 


dve  as  against  an  accessary  on  trial  that  the  principal  defendant 
was  guilty.  The  conviction  appears  to  be  evidence,  says  Mr. 
Boscoe,  not  only  of  the  fact  of  the  principal  having  been  con* 
victed,  but  also  to  he  prima  facie  evidence  that  he  was  guilty  of 
the  offence  of  which  he  was  so  convicted,  and  the  Supreme  Court 
of  Massachusetts  decided  that  where  the  principal  and  accessary 
are  joined  in  one  indictment  but  are  tried  separately,  the  record 
of  the  conviction  of  the  principal  is  prima  facie  evidence  of  his 
guilt,  and  that  the  burden  of  proof  rests  on  the  accessary  to  prove 
dearly  that  he  ought  not  to  have  been  convicted.  Bos.  Cr.  Ev. 
222.     Cam.  v.  JSTna/^p,  10  Pick.  477. 

The  record  of  the  conviction,  says  Foster,  is  evidence  against 
the  accessary  sufficient  to  put  him  upon  his  defence,  for  it  is 
founded  on  a  legal  presumption  that  everything  in  the  former 
proceeding  was  rightly  and  properly  transacted,  but  such  a  pre- 
sumption must  give  way  to  facts  manifestly  and  clearly  proved. 
Foster,  Gr.  L.  865.  Prior  to  the  decision  in  the  case  of  Bex  v. 
IRimer,  1  Moo.  Gr.  Cas.  847,  the  rule  as  stated  by  the  Supreme 
Court  of  this  State  was  universally  regarded  as  correct.  1  Whar- 
ton, Am.  Cr.  L.  §  149 ;  1  Stark.  Ev.  726 ;  1  Buss  on  Cr.  (7th 
Am.  ed.)  42 ;  1  Chitt.  Cr.  L.  278 ;  State  v.  Rickery  29  Me.  87 ; 
SimmoTie  v.  The  StatCy  4  Oeo.  B.  472 ;  StudstiU  v.  The  State^ 
7  Geo.  B.  11 ;  StaU  v.  Sime^  2  Bailey  (S.  C),  84 ;  State  y. 
Cranky  2  Bailey  (S.  C.),  74 ;  Ulmer  v.  The  State^  14  Ind.  62 ; 
Rex  v.  BUckj  4  C.  &  P.  428 ;  State  v.  Bandy  88  N.  H.  216 ; 
People  V.  BucMandy  18  Wend.  592 ;  2  Phil,  on  Ev.  (ed.  1859), 
p.  49,  note  278.  Special  reference  is  made  to  that  note  in 
the  fourth  American  edition  of  Phillips's  Evidence  as  the  most 
satisfactory  explanation  of  the  discordant  decisions  to  be  found 
in  any  treatise  upon  the  subject. 

Several  commentators,  it  must  be  admitted,  have  adopted  the 
rule  actually  laid  down  in  Turner's  case  without  any  qualifica- 
tion, and  some  have  even  given  their  sanction  to  what  some  of 
^^  the  judges  present  at  the  time  appeared  to  think  "  as  repre- 
sented by  the  reporter,  upon  a  point  not  involved  in  the  case 
submitted  to  their  decision.  The  charge  against  the  prisoner  in 
that  case  was  that  he  had  received  sixty  sovereigns  stolen  by 
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another,  knowing  the  same  to  have  been-stolen,  and  the  prosecu- 
tor, in  order  to  sustain  that  substantive  charge,  offered  to  prove 
that  the  person  alleged  to  have  stolen  the  money  had  confessed 
her  guilt  before  a  magistrate.  She  had  never  been  convicted  and 
was  not  included  in  the  indictment  against  the  prisoner,  and  the 
revisory  court  held  that  the  evidence  of  the  confession  under  those 
circumstances  was  not  admissible  in  evidence,  which  b  all  that 
was  involved  or  decided  in  that  case.  Whether  the  decision  was 
right  or  wrong,  it  is  quite  clear  that  it  does  not  toudh  the  question 
presented  in  the  case  before  the  court  for  several  good  and  suffi- 
cient reasons :  1.  The  indictment  was  against  the  receiver  of 
stolen  goods  for  the  substantive  offence  as  authorized  by  statute ; 
2.  The  principal  had  never  been  convicted,  and  was  not  joined  in 
the  indictment ;  8.  Neither  the  conviction  of  the  principal  nor 
her  guilt  being  formally  set  forth  in  the  indictment,  it  might 
well  have  been  held  that  there  was  no  proper  foundation  laid  to 
admit  such  proof.  Unless  the  decision  can  be  viewed  in  that 
light,  the  proper  answer  to  be  made  to  it  is  that  it  is  not  good 
law  as  understood  in  the  Federal  courts.  If  viewed  as  deciding 
that  the  Confessions  of  the  principal  in  a  case  where  the  principal 
and  accessary  are  indicted  and  tried  together  are  not  admissible 
to  prove  the  guilt  of  the  principal,  it  is  clearly  opposed  to  the 
general  course  of  decisions  in  criminal  cases  for  centuries,  and 
it  is  difficult  to  see  why  any  different  rule  should  prevail  where 
the  principal  is  first  convicted,  provided  they  are  both  joined  in 
the  same  indictment. 

Many  cases  arise  where  criminal  justice  cannot  be  adminis- 
tered if  the  rule  is  as  is  supposed  by  the  defendants.  Take, 
for  example,  the  case  of  an  accessary  in  murder  wherd  the  prin- 
cipal is  not  upon  trial  because  he  pleaded  guilty  in  the  presence 
of  the  court  and  jury.  Conviction  of  the  accessary  cannot 
take  place  without  first  proving  the  guilt  of  the  principal,  and 
his  guilt  cannot  be  shown  without  proving  that  he  committed 
the  homicide  with  malice  aforethought.  Previous  threats  are 
the  more  usual  evidence  of  malice  in  trials  for  murder,  but  if 
those  are  inadmissible,  then  the  accessary  must  be  acquitted, 
however  flagrant  his  guilt.     Precisely  such  a  case  occurred 
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before  Mr.  Justice  Erie,  sitting  at  Lent  assizes,  in  the  western 
circuit  in  1846,  and  he  held  that  the  statements  of  the  principal 
tending  to  show  that  he  inflicted  the  mortal  wound  with  malice 
aforethought  were  admissible,  although  the  principal  was  not  on 
trial.  Objection  was  made  by  the  defendant,  but  the  court  ruled 
that  the  evidence  was  admissible.  Begina  v.  Pym^  1  Cox,  Or. 
Cas.  840. 

Malice  aforethought  is  the  characteristic  criterion  by  which 
murder  is  distinguished  from  manslaughter,  and  many  cases  of 
secret  homicide  arise  where  there  is  no  proof  of  antecedent 
threats  or  of  lying  in  wait,  and  in  such  cases  resort  is  neces- 
sarily had  to  circumstances,  and  frequently  to  the  subsequent 
conduct  and  declarations  of  the  prisoner,  to  prove  that  material 
and  characteristic  allegation  of  the  indictment.  Such  evidence  is 
clearly  admissible  against  the  principal  when  he  is  on  trial,  and 
if  it  is  not  admissible  in  the  trial  of  the  accessary  to  confirm  the 
prima  fade  presumption  resulting  from  the  record  of  the  princi- 
pal's conviction  in  a  case  like  the  present,  then  there  can  be  no 
such  confirmation,  which  cannot  be  admitted. 

Becent  acts  of  Parliament  provide  to  the  effect  that  an  acces- 
sary after  the  fact,  indicted  in  the  ordinary  way  with  the  prin- 
cipal felon,  may  be  tried  before  the  principal ;  and  the  same 
learned  judge  in  the  case  of  Jtegina  v.  Sansellj  8  Cox,  Cr.  Cas. 
598,  also  held,  where  an  accessary  after  the  fact  to  a  charge  of 
sending  threatening  letters  was  tried  in  the  absence  of  the  prin- 
cipal, that  the  letters  so  written  and  sent  by  the  principal  were 
admissible  to  prove  the  guilt  of  the  principal.  Suggestion  may 
be  made  that  the  judge  in  both  of  those  cases,  when  referred  to 
the  case  of  Hex  v.  Ikmery  admitted  that  the  confessions  of  the 
principal  would  not  be  admissible,  and  the  defendants  are 
certainly  entitled  to  the  benefit  of  that  concession.  But  we 
cannot  concur  in  it,  and  are  strongly  inclined  to  think  that  it 
was  only  made  in  deference  to  a  decision  which  it  was  not  com- 
petent for  a  judge  sitting  at  niii  priu$  to  overrule.  Confessions 
of  the  principal  are  certainly  admissible  to  prove  his  own  guilt 
when  the  accessary  is  tried  with  him,  and,  if  so,  it  cannot  be 
admitted  that  the  principal  can  acquit  the  accessary  in  cases 
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where  there  is  no  other  sufficient  evidence  to  prove  his  own  guilt 
than  his  confessions  by  pleading  guilty  and  retiring  from  the  bar 
under  his  recognizance.  Such  a  rule  seems  to  be  absurd,  as  it 
would  necessarily  lead  to  absurd  results.  Statements  of  the 
principal  in  the  case  of  Megina  v.  Pym  were  admitted  to  prove 
that  he  acted  from  malice,  because  the  allegation  of  malice  was 
not  an  element  in  the  offence  charged  against  the  accessary,  and 
because  it  was  allowable  to  prove  the  guilt  of  the  principal  by 
any  testimony  which  would  be  admissible  if  both  were  on  trial 
together.  Ratdiffe^B  ease^  1  Lewin,  Cr.  Cas.  121.  Malice,  it  is 
said,  in  such  a  case  is  only  a  preliminary  fact  to  be  proved  as 
the  foundation  to  let  in  the  evidence  to  prove  the  guilt  of  the 
accessary.  We  agree  to  that  proposition,  and  hold  that  all  the 
allegations  in  the  indictment  setting  forth  the  guilt  of  the  prin* 
cipal  or  his  conviction,  as  the  case  may  be,  are  to  be  viewed  in 
the  same  light.  When  the  principal  and  accessary  are  joined 
in  the  same  indictment,  it  is  always  necessary  to  allege  the  guilt 
of  the  principal,  as  the  joinder  of  the  principal  presupposes  that 
he  has  not  been  previously  convicted ;  but  the  regular  mode  of 
indicting  the  accessary,  if  the  principal  has  been  separately  in- 
dicted and  convicted,  is  to  set  out  the  record  of  the  principal's 
conviction,  unless  the  accessary  is  indicted  for  a  substantive 
offence  in  pursuance  of  some  statutory  regulation.  Where  the 
principal  felon  has  been  convicted,  it  is  sufficient  in  the  indict- 
ment to  state  the  conviction  without  stating  the  sentence,  and  it 
is  never  necessary  to  enter  into  the  details  of  the  evidence  to 
prove  the  guilt  of  the  principal,  as  the  record  of  the  convictioa 
proves  itself  and  affords  prima  facie  evidence  of  the  guilt  of  the 
principal  felon.  Bos.  Or.  Ev.  870;  HymarC%  ca%e^  2  Leach, 
C.  0.  925 ;  2  East,  P.  C.  782 ;  Baldwin's  eascy  3  Camp.  265 ; 
Poster,  Cr.  L.  865 ;  1  Chitt.  Cr.  L.  273. 

Perfect  security  will  be  afforded  to  the  innocent  if  these  rules 
are  properly  applied,  as  the  presumption  as  to  the  guilt  of  the 
principal  is  not  a  conclusive  one,  but  it  is  always  competent  for 
the  accessary  to  show  that  the  principal  was  improperly  con* 
victed.  1  Arch.  Cr.  P.  &  P.  (ed.  1860)  83 ;  Bex  v.  MeDaniel 
et  al.,  19  St.  Tri.  806 ;  1  Oabbet,  C.  L.  86 ;  4  Bl.  Com.  324. 
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Special  attention  is  called  by  the  defendants  to  several  decis* 
ions  of  the  State  Oourts  supposed  to  affirm  the  rule  for  which 
they  contend ;  but  it  will  not  be  necessary  to  examine  any  one 
of  them,  except  the  case  of  Com.  y.  Mishay  8  Gray,  460,  as  the 
others  are  founded  upon  the  case  of  Rex  y.  Turner^  which  has 
already  been  examined.    Concisely  stated,  that  case  shows  that 
the  defendant  was  indicted  as  the  receiver  of  stolen  goods,  but 
that  it  was  not  alleged  in  the  indictment  that  the  principals  had 
been  convicted.    Indicted  in  that  form  the  defendant  pleaded 
not  guilty,  and  the  prosecutor  offered  in  evidence  the  record  of 
the  prior  conviction  of  the  principals  on  an  indictment  against 
them  in  which  the  defendant  on  trial  was  not  joined,  and  the 
Supreme  Court  of  this  State  held  that  the  record  was  not  admis- 
sible, because  the  conviction  was  res  inter  alios  actaj  and  this 
court  entertains  no  doubt  that  the  decision  was  correct,  because 
the  indictment  a{;ainst  the  receiver  was  for  the  substantive 
offence  under  the  statute  of  the  State,  and  did  not  formally 
allege  either  the  guilt  of  the  principab  or  that  they  had  been 
previously  convicted.    Evidence  of  the  confessions  of  the  prin- 
cipal  cannot  be  admitted  to  prove  his  guilt  in  an  indictment 
against  an  accessary,  except  when  the  guilt  of  the  principal  or 
his  antecedent  conviction  is  alleged  in  the  indictment.    Doubts 
have  been  expressed  whether  the  evidence  is  admissible  except 
when  the  guilt  of  the  principal  is  alleged,  but  there  is  no  founda* 
tion  for  the  doubt,  as  the  record  of  the  conviction  is  oulj  prima 
facie  evidence  for  the  government  and  is  always  open  to  opposing 
evidence,  to  be  offered  by  the  accessary.    Tested  by  these  prin- 
ciples, it  is  clear  that  the  decision  was  correct,  and  that  it  is  per- 
fectly consistent  with  the  rule  laid  down  in  Com.  v.  JSjiapp^  10 
Pick.  484,  that  the  verdict  against  the  principal  in  the  trial  of 
the  accessary  is  to  be  taken  as  prima  facie  evidence  of  the  prin- 
cipal's guilt. 

Suppose,  however,  that  the  confessions  of  the  principal  were 
improperly  admitted,  still  the  motion  for  new  trial  ought  not  to 
be  granted  for  the  cause  under  consideration,  because  the  record 
of  the  conviction  of  the  principal  was  properly  introduced  and 
was  prima  facie  evidence  of  his  guilt  in  the  trial  of  the  other 
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defendants,  and,  inasmuch  as  there  was  no  opposing  testimony 
on  that  point  offered  by  the  present  defendants,  it  was  sufficient 
•  evidence  to  warrant  the  finding  of  the  jury.  No  opposing  testi- 
mony on  that  point  was  offered  during  the  trial.  On  the  con- 
trary, the  guilt  of  the  principal  was  admitted  in  the  opening  of 
the  defence  and  throughout  the  trial,  and  the  defence  proceeded 
from  the  opening  to  the  close  upon  the  ground  that  the  crime 
was  committed  by  the  principal  and  the  other  member  of  tlie 
firm  named  in  the  indictment,  and  that  the  transactions  were 
kept  secret  from  the  two  defendants  before  the  court.  Objection 
may  be  made  by  the  defendants  that  the  court  did  not  so  instruct 
the  jury,  but  that  is  no  answer  to  the  proposition,  as  the  motion 
for  new  trial  is  addressed  to  the  discretion  of  the  Court,  and  will 
never  be  granted  when  the  court  sees  that  the  verdict  is  clearly 
and  unmistakably  right 

Injustice,  it  is  suggested,  may  be  done  to  the  accessary  by 
admitting  the  confessions  of  the  principal,  as  the  confessions 
may  have  been  improperly  obtained ;  but  the  answer  to  that  sug* 
gestion  is,  that  the  plea  of  not  guilty,  pleaded  by  the  accessary, 
always  puts  in  issue  the  charge  against  the  principal,  as  well  as 
that  against  himself,  and,  whether  tried  at  the  same  time  with 
the  principal  or  subsequently,  he  may  controvert  the  guilt  of  the 
principal  as  fully  as  the  principal  himself  may  do,  even  when  the 
latter  is  separately  indicted  and  tried  by  a  separate  jiiry.  Where 
the  principal  has  been  convicted  before  the  accessary  is  indicted, 
the  indictment  against  the  accessary  alleges  not  the  guilt  but  the 
antecedent  conviction  of  the  principal,  so  that  it  is  quite  clear 
that,  if  the  record  of  the  conviction  is  not  admissible  to  prove 
that  allegation,  the  accessary  in  all  such  cases  must  be  acquitted. 
Such  a  rule  cannot  be  admitted,  and  must  be  classed  with  the 
one  before  considered,  which  would  allow  the  principal  to  be 
found  guilty  as  against  himself  and  not  guilty  as  against  the 
accessary  when  both  are  tried  at  the  same  time. 

Certain  other  objections  were  taken  to  the  rulings  of  the  court 
in  admitting  testimony,  chiefly  upon  the  ground  that  the  evidence 
admitted  was  irrelevant  and  immaterial,  but  the  exceptions  aro 
not  of  character  to  require  any  extended  examination.    Much  of 
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the  testimony  in  the  case  was  of  a  circumstantial  character,  and 
the  rale  is,  that,  whenever  the  necessity  arises  for  a  resort  to  snch 
evidence,  objections  to  testimony  on  the  ground  of  irrelevancy  ' 
are  not  &vored,  for  the  reason  that  the  force  and  effect  of  cir- 
cumstantial facta  usually  and  almost  necessarily  depend  upon 
their  connection  with  each  other.  Ooitle  et  aL  v.  Bullard,  28 
How.  187.  Aided  by  the  arguments  at  the  bar,  we  have  re- 
examined the  several  rulings,  and  are  satisfied  that  they  were 
correct.  Convinced  that  the  verdict  was  warranted  by  the  evi- 
dence, we  do  not  think  it  necessary  to  enter  into  any  argument 
to  justify  our  conclusion,  as  we  are  not  able  to  see  any  substantial 
ground  for  a  different  opinion. 

Motion  for  new  trial  overruled. 

Judge  Lowell  fully  concurs  in  the  order  overruling  the  motion 
for  new  trial,  but,  in  respect  to  the  first  cause  assigned  in  the 
motion,  he  rests  his  decision  upon  the  ground  that  the  record  of 
the  conviction  of  the  principal,  as  exhibited  in  the  minutes  of  the 
clerk,  was  admissible,  and  was  prima  facie  evidence  of  the  guilt 
of  the  principal,  and,  in  the  absence  of  any  opposing  testimony, 
warranted  the  finding  of  the  jury. 


Eben  D.  Jordan,  in  Equity,  v.  The  Agawam  Woollen  Company. 

BEFORE  CLIFFORD  AND  LOWELL,  JJ. 

ITie  expense  of  printing  the  record  and  evidence  in  an  equity  suit  is,  nnder  the  second 
additional  rale  of  U&y  25, 1842,  part  of  the  costs,  and  properly  taxable  as  such. 

John  D.  Bell,  for  complainant. 

J.  B.  Bobb,  for  respondents. 

Clifford,  J.  Appeal  to  the  court  by  the  respondents  from 
the  taxation  of  costs  in  this  case  as  made  by  the  clerk.  When 
made  the  appeal  embraced  two  charges  in  the  taxation,  but,  the 
objection  to  one  of  the  charges  being  withdrawn,  it  is  only  neces- 
sary to  inquire  and  determine  whether  the  charge  of  three  thou- 
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Band  one  hundred  and  thirty- four  dollars  and  fifty-one  cents  for 
printing  the  record  preparatory  to  the  final  hearing  is  a  proper 
charge  in  the  taxation  of  costs  in  this  suit  against  the  respon- 
dents as  the  losing  party.  No  ohjection  is  made  to  the  amount 
if  the  complainant,  as  the  prevailing  party  in  an  equity  suit,  is 
entitled  by  law  to  tax  such  expenses  as  costs  in  the  suit,  but 
the  respondents  contend  that  no  part  of  the  charge  is  warranted 
by  law.  Objection  could  not  well  be  made  to  the  amount,  as  it 
is  conceded  that  it  is  no  more  than  a  fair  remuneration  for  the 
printing  of  such  matter,  and  the  proof  is  that  it  does  not  much 
exceed  what  it  would  have  cost  to  have  procured  the  necessary 
number  of  written  copies  for  the  hearing,  as  appears  by  the 
report  of  the  clerk.  Bespondents'  objections,  are  to  the  entire 
charge,  and  they  frankly  avow  that  they  hare  taken  the  appeal 
in  order  to  have  the  question  settled  by  the  court,  whether  any* 
thing  can  be  taxed  as  costs  in  an  equity  suit,  except  what  is 
specified  in  the  fee  bill  prescribed  in  the  act  of  Congress  upon 
that  subject.  10  Stat,  at  Large,  161.  They  maintain  that  noth- 
ing can  be  taxed  as  costs,  either  in  a  suit  at  law  or  equity,  ex- 
cept what  is  specifically  authorized  in  that  act ;  but  the  court  is 
of  a  difierent  opinion  for  several  reasons. 

Costs  are  recognized  as  taxable  in  favor  of  the  prevailing  party, 
in  several  sections  of  the  Judiciary  Act,  but  that  act  contains  no 
fee  bill,  and  afibrds  no  means  of  ascertaining  or  determining  what 
may  properly  be  included  in  this  taxation.  Writs  and  other  pro- 
cesses are  also  recognized  therein  as  essential  in  judicial  proceed- 
ings, but  the  act  does  not  prescribe  forms  for  any  such  purposes, 
or  refer  to  any  source  from  which  they  may  be  derived.  1  Stat, 
at  Large,  84, 87.  Left  without  other  provision  than  that  provided 
in  the  Judiciary  Act,  it  is  quite  clear  that  the  judicial  system  as 
organized  by  that  act  could  not  have  been  administered  unless  the 
courts  had  assumed  the  responsibility  of  supplying  the  deficien- 
cies under  the  authority  conferred  by  the  seventieth  section  of 
the  act,  to  make  and  establish  all  necessary  rules  for  the  orderly 
conducting  of  business  in  the  said  courts.  Ibid.  83.  Such  a  resort 
did  not  to  any  considerable  extent  become  necessary,  as  Con- 
gress five  days  later  passed  the  act  entitled  ^^  An  Act  to  regulate 
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Processes  in  the  Courts  of  the  United  States.''  Ibid.  93.  Bates  of 
fees,  as  irell  as  the  forms  of  writs  and  execations,  and  the  modes 
of  process  in  the  Gircnit  and  District  Courts,  were  prescribed  by 
the  second  section  of  that  act,  and  the  provision  was  that  they 
should  *^  be  the  same  in  each  State  respectively  as  are  now  used 
or  allowed  in  the  Supreme  Courts  of  the  same.''  Fees  for  the 
travel  and  attendance  of  the  prevailing  party  have  always  been 
taxed  in  the  Federal  courts  for  the  district  under  that  provision, 
because  such  fees  were  the  proper  subject  of  taxation  at  the  date 
of  the  passage  of  that  act  in  the  Supreme  Court  of  the  State. 

Seasonable  compensation  also  has  been  constantly  allowed,  as 
occasion  required,  in  those  courts  for  the  services  of  auditors, 
referees,  masters,  and  assessors,  upon  the  same  principle  and 
without  hesitation  or  objection.  Proper  allowance  was  also 
made  for  the  copies  of  records  and  other  necessary  documents, 
and  for  the  abstracts  of  the  proofs  and  exhibits  in  equity  suits 
even  before  the  adoption  of  any  rule  in  that  behalf  by  the  Su 
preme  Court.  Jurisdiction  in  equity  in  the  State  courts  of  this 
district  was  much  less  comprehensive  at  that  date  than  under 
existing  laws,  but  it  is  believed  that  the  practice  as  hei*e  de- 
scribed vms  well  known  and  understood  in  those  courts  as  au- 
thorizing a  reasonable  taxation  for  copies,  and  the  abstracts  of 
the  proofs  and  exhibits  of  the  record.  Written  copies  of  records 
and  abstracts  of  equity  cases  were  formerly  used  in  the  Supreme 
Court,  but  the  power  of  the  court  to  require  them  to  be  printed 
was  never  doubted  as  derived  under  the  seventeenth  section 

*  of  the  Judiciary  Act.  Circuit  Courts  possess  the  same  power, 
as  the  words  of  the  section  are,  "that  all  the  said  courts  of 
the  United  States"  may  "make  and  establish  all  necessary 
roles  for  the  orderly  conducting  business  in  said  courts." 
Suggestion  may  be  made  that  the  Process  Act  referred  to  was 
a  temporary  act,  but  it  was  continued  by  subsequent  acts,  and 
made  permanent  by  the  act  of  the  8th  of  May,  1792,  subject 

,  to  certain  important  alterations  in  respect  to  the  forms  and 

modes  of  proceeding  in  suits  in  equity,  and  in  those  of  admiralty 

and  maritime  jurisdiction.     1  Stat,  at  Large,  123.     Ibid.  191. 

Ibid.  276.   By  the  original  Process  Act  the  rates  of  fees  in  causes 

VOL.  m.  16 
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of  equity  and  of  admiralty  and  maritime  jarisdiction  were  pre- 
scribed to  be  ''the  same  as  are  or  were  last  allowed  in  the  States 
respectively  in  the  court  exercising  supreme  jurisdiction  in  such 
causes."  Ibid.  94.  No  change  was  made  in  respect  to  the  rates 
of  fees  taxable  between  party  and  party  in  such  causes  by  the 
subsequent  act,  whereby  the  original  Process  Act  wsb  made  per- 
manent. Express  proyision  is  made,  in  the  third  section  of  the 
last-named  act,  for  the  fees  and  compensations  of  marshals, 
clerks,  jurors,  witnesses,  and  district  attorneys,  but  no  pro- 
vision whatever  is  made  regulating  the  fees  for  the  travel  and 
attendance  of  the  party,  for  the  services  of  an  auditor,  referee, 
master,  or  assessor,  or  for  any  taxation  for  copies  of  the  case  in  a 
writ  of  error,  appeal  in  equity  or  in  admiralty,  or  for  the  abstracts 
of  the  proofs  and  exhibits  in  a  final  hearing  in  equity.  Other 
statutory  regulations  upon  the  subject  of  fees  were  passed  by 
Congress  prior  to  the  act  of  the  26th  of  February,  1858,  but 
none  of  them  touch  the  matters  herein  enumerated  as  prescribed 
in  the  act  making  permanent  the  original  Process  Act.  1  Stat, 
at  Large,  624.  Nothing  of  the  kind  is  pretended  by  the  re* 
spondents,  but  they  insist  that  every  charge  not  expressly  author- 
ized  by  the  act  of  the  26th  of  February,  1858,  must  be  regarded 
as  unwarranted,  and  to  support  that  proposition  they  rely  upon 
the  language  of  the  first  section  of  the  act. 

Provision  is  there  made  to  the  effect  ^^  that  in  lieu  of  the  com- 
pensation now  allowed  by  law  "  to  attorneys,  solicitors,  proctors, 
district-attorneys,  clerks,  marshals,  witnesses,  jurors,  commis- 
sioners, and  printers,  ^^  the  following  and  no  other  compensation 
shall  be  taxed  and  allowed."  Repeated  decisions  have  estab- 
lished the  rule  that  the  fees  and  compensations  enumerated  in 
the  act  are  exclusive  of  all  others,  and  that  none  other  as  re- 
spects the  officers  and  persons  therein  described  can  be  taxed 
and  allowed ;  but  it  is  clear  that  neither  the  provisions  in  the  act 
of  Congress  nor  the  decisions  of  the  courts  have  any  respect  to 
any  matters  not  enumerated  in  the  act.  They  do  not  touch  the 
question  whether  the  prevailing  party  is  entitled  to  costs  for  liis 
travel  and  attendance,  nor  whether  an  auditor,  referee,  master, 
or  assessor  is  entitled  to  a  reasonable  compensation  for  bis  8e^ 
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vices,  nor  whether  it  is  competent  for  the  court  hy  rule  to  require 
that  the  record  in  a  writ  of  error  or  appeal  shall  be  printed 
before  trial,  or  to  require  that  the  record  or  an  abstract  of  the 
proofs  and  exhibits  in  an  equity  suit  shall  be  printed  before  the 
final  hearing.  Untouched  as  these  matters  are  in  the  subsequent 
legislation  of  Congress,  the  absence  of  any  rule  of  court  would  be 
still  regulated  by  the  provision  in  the  original  Process  Act,  that 
the  rates  of  fees  in  causes  of  equity  shall  be  the  same  as  are  and 
were  last  allowed  by  the  States  respectively  in  the  exercise  of  su- 
preme jurisdiction  in  such  causes.  Power  was  conferred  upon 
the  Supreme  Court  by  the  sixth  section  of  the  act  of  the  23d 
of  August,  1842,  "  to  regulate  the  whole  practice  of  the  "  Dis- 
trict  and  Circuit  Courts,  and  by  the  seventh  section  of  the  same 
act  to  make  and  prescribe  regulations  to  the  said  courts  as 
to  the  taxation  and  payment  of  costs  on  all  suits  and  proceed- 
ings therein.  By  that  section  the  Supreme  Court  might  also 
^^make  and  prescribe  a  table  of  the  various  items  of  costs 
which  shall  be  taxable  and  allowed  in  all  suits  to  the  partieSj 
their  attorneys,  solicitors,  and  proctors,  to  the  clerks  of  the  court, 
to  the  marshal  of  the  district  and  his  deputies,  and  other  officers 
serving  process  to  witness,  and  to  qll  other  persona  whose  services 
are  usually  taxable  in  bills  of  costs."  Stat,  at  Large,  578.  Doubt- 
less the  power  therein  conferred  so  far  as  respects  attorneys, 
solicitors,  proctors,  clerks,  and  marshals,  and  their  deputies, 
and  all  other  officers  and  persons  named  in  the  subsequent  fee- 
bill  act  is  repealed;  but  it  is  a  great  mistake  to  suppose  that 
no  costs  of  any  kind  can  be  allowed  except  what  are  enumer- 
ated in  that  fee-bill.  Justice  could  not  well  be  administered  if 
that  was  the  rule ;  and  there  ii^  nothing  in  any  act  of  Congress  to 
support  the  proposition.  Hathaway  v.  Boachj  2  Wood  &  M.  68 ; 
Prouty  V.  Draper^  2  Story  C.  C.  199.  Costs  in  equity  suits  are 
regulated  by  the  twenty-fifth  equity  rule,  and  also  by  the  sixty- 
second  rule,  which  provides  that  the  same  solicitor,  in  cases 
where  there  are  two  or  more  defendants  and  they  file  separate 
answers,  shall  not  be  allowed  cost  for  more  than  one  answer, 
unless  a  master  upon  reference  shall  certify  that  separate  an- 
swers were  necessary.     Rule  82  provides  that  the  compensa- 
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tion  to  be  allowed  to  every  master  in  chancery  for  his  services 
in  any  particular  case  shall  be  fixed  by  the  Circuit  Court  in  its 
discretion,  having  regard  to  all  the  circumstanoes  thereof,  and 
the  compensation  shall  be  charged  upon  and  borne  by  such  of  the 
parties  in  the  cause  as  the  court  shall  direct.  Both  judges  con- 
curring, the  Circuit  Courts  may  make  other  and  further  rules 
and  regulations  for  the  practice,  proceeding,'  etc.  in  their  re- 
spective districts  not  inconsistent  with  the  rules  prescribed  by 
the  Supreme  Court.  Rule  89.  Pursuant  to  that  authority,  the 
judges  of  the  Circuit  Court  for  this  district,  on  the  25th  of 
May,  1842,  adopted  the  second  additional  rule,  which,  among 
other  things,  provides  that  in  all  causes  in  equity  set  down  for  a 
hearing,  a  printed  copy  of  the  whole  record  shall  be  delivered  to 
each  of  the  judges  of  the  court  at  least  seven  days  before  the  day 
of  the  hearing,  .  .  •  .  ^^  and  that  the  costs  of  the  printing  are 
to  be  deemed  costs  in  the  Qause."  Prior  to  that  date  the  parties 
had  been  required  to  furnish  to  each  of  the  judges  before  the 
final  hearing  of  the  cause  fiiU  ^^  abstracts  of  the  bill  answers,  — 
evidence  in  docimients  in  the  cause  " ;  but  since  the  adoption  of 
that  practice  has  been  uniform  to  require  the  whole  record  to  be 
printed.  No  doubt  is  entertained  by  the  court  of  the  legality  of 
the  rule,  and,  its  utility  having  been  proved  by  an  experience  of 
more  than  a  quarter  of  a  century,  the  court  is  not  inclined  to  re- 
peal it  or  to  adopt  any  other  in  its  place.  The  taxation  of  the 
clerk  is  sustained. 


WiLLUM   P.   WiLUAMS   V.   NeW  ENGLAND   MUTUAL    MaBIME   IN- 

SX7BANCE  Company. 

BEFORE  CLIFFORD  AND  LOWELL,  JJ. 

The  defendant  {nsnred  a  reuel  lost  or  not  loet  for  the  term  of  one  year,  taking  the  risk  at 
sea,  and  in  port,  in  dock,  and  on  wajs,  with  permission  to  sail  with  or  without  pih>ts, 
and  to  tow  and  assist  vessels  in  all  situations.  Liability  not  to  attach  for  any  breakage 
of  machinery  or  bursting  of  boiler  unless  caused  by  stranding  or  oollision.  The  under- 
writers were  to  be  liable  if  the  vessel  should  take  fire,  and  any  part  of  the  machinery  or 
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boilers  was  thereby  damaged.  When  inanred,  the  vessel  was  laid  up.  After  insurance 
she  was  chartered  to  the  United  States  government  to  be  used  as  a  government  trans- 
port, bat  not  to  go  to  any  place  where  there  was  not  sufficient  depth  of  water  for  her  to 
go  in  safety.  She  was  sent  by  a  military  officer  of  the  United  States  to  Hatteras  Inlet. 
When  starting  for  that  place  her  destination  was  not  known  to  her  owner,  but  was  to  the 
charterers  and  their  agents,  as  was  tflso  the  fact  that  she  was  to  cross  the  bar  at  the 
Inlet  She  proceeded  to  her  destination,  and  remained  outside  the  bar  until  ordered 
firom  a  government  tag  to  follow  the  tug  over  the  bar.  In  following  the  order  she  struck 
on  the  bar,  was  driven*  among  breakers  and  became  a  complete  wreck.  The  order  to 
crosA  the  bar  was  from  the  military  commander  of  the  expedition  acting  under  the 
authority  of  the  government  of  the  United  States.  The  draught  of  the  vessel  and  the  depth 
of  water  on  the  bar  were  known  to  the  master  of  the  tug.  The  water  was  so  shoal  that 
a  vessel  of  the  size,  draught,  and  build  of  the  insured  one  could  not  reasonably  be  ex- 
pected to  cross  in  safety,  and  such  striking  would  naturally  result  in  her  loss.  There 
was  a  strong  wind  and  a  high  sea.  The  attempt  to  cross  the  bar  was  rash,  hazardous, 
and  unjustifiable.  Hdd^  the  orders  of  the  general  commanding  must  be  considered  as 
if  given  by  the  President.  But  the  United  States  were  the  charterers,  and  must  be  re- 
garded as  the  agents  of  the  owners,  and  the  question  was  the  same  as  if  the  owners 
themselves  had  given  the  order  to  cross  the  bar,  instead  of  a  military  commander  in  the 
United  States  army,  and  the  same  consequences  ensued,  and  that  the  plaintiff  could 
not  recover.  ' 

Insurance  money  may  be  recovered  where  losses  were  remotely  occasioned  by  the  negli- 
gence or  misconduct  of  the  master  of  the  vessel^  if  proximately  caused  by  the  perils 
insured  against 

But  the  Insured  cannot  recover  for  a  loss  occasioned  by  his  own  wrongful  act,  or  by  that 
of  any  agent  for  whose  conduct  he  is  responsible. 


Agbbed  statement.  Assumpsit  upon  a  marine  policy  of  in- 
surance. The  principal  question  was,  whether  the  circum- 
stances attending  the  loss  were  such  that  the  plaintiff,  within 
the  true  intent  and  meaning  of  the  policy,  was  entitled  to  re- 
cover. Briefly  stated,  the  material  facts  were:  that  the  plain- 
tiff was  owner  of  the  steamship  New  York,  her  furniture, 
engine,  machinery,  and  boiler;  and  that  the  corporation  de- 
fendants on  May  4,  1861,  insured  the  same,  lost  or  not  lost, 
in  the  sum  of  $6,500  for  the  term  of  one  year  from  that  date ; 
taking  the  risk  at  sea  and  in  port,  in  dock  and  on  ways,  with 
permission  to  sail  with  or  without  pilots,  and  to  tow  and  assist 

vessels  in  all  situations Liability  not  to  attach  *^  for  any 

derangement  or  breakage  of  machinery  or  bursting  of  boilers 
unless  occasioned  by  stranding  or  collision  with  another  vessel." 
The  company  was  to  be  liable  if  the  vessel  should  take  fire,  and 
any  part  of  the  machinery,  or  the  boilers,  should  thereby  be  dam- 
aged.   The  value  of  the  steamship  and  her  furniture  expressed 
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in  the  policy  was  $18,000,  and  the  sum  msured  on  the  same  was 
$3,900.  The  policy  value  of  the  engine,  machinery,  and  hollers 
was  $12,000,  and  the  sum  insured  on  the  same  was  $2,600,  at  a 
premium  of  twelve  per  cent.  Two  other  policies  of  like  date, 
tenor,  and  effect  were  also  obtained  by  the  plaintiff  in  two  other 
companies  upon  the  same  steamship  and  her  furniture,  and  also 
on  her  engines,  machinery,  and  boilers,  amounting  in  all  to  the 
sum  of  $9,500,  in  addition  to  the  amount  involved  in  this  suit. 
The  agreed  statement  showed  that  the  same  valuation  was  affixed 
to  the  objects  insured  in  those  policies  as  is  expressed  in  the  pol- 
icy in  this  case.  The  amount  insured  in  this  policy  was  made 
payable  in  case  of  loss  to  a  third  party,  but  as  the  claim  of  that 
party  was  paid  before  the  loss,  no  further  reference  to  that 
circumstance  is  necessary.  Prior  to  November  1,  1861,  the 
steamship  had  always  been  employed  in  the  merchant  service, 
but  at  the  date  of  the  policy  she  was  laid  up  in  the  harbor  of 
Boston,  without  employment.  On  November  1,  1861,  she  was 
chartered  by  her  owner  for  the  period  of  fifteen  days  to  the 
United  States  government,  by  a  charter-party  of  that  date,  **  to 
be  used  as  a  government  transport,  and  to  leave  New  York  under 
sealed  instructions,  to  be  opened  when  one  hundred  miles  south 
of  that  port,"  and  to  be  governed  in  *  her  future  course  by  such 
instructions,  but  not  to  be  compelled  to  visit  any  port  or  place  at 
which  there  was  not  sufficient  depth  of  water  for  her  to  go  in 
safety.  Subsequent  to  the  expiration  of  that  charter-party,  to 
wit,  on  December  27th,  in  the  same  year,  the  owner  of  the  steam- 
ship, in  consideration  of  $300  per  day,  during  the  term  of  the 
contract,  and  until  she  should  be  returned  to  her  owner  at  that 
port,  chartered  her  to  the  transport  agent  of  the  War  Department 
for  the  full  term  of  ten  days  from  the  date  of  the  charter,  and  as 
much  longer  as  she  should  be  required  by  the  War  Department, 
subject  to  all  the  conditions  specified  in  the  antecedent  charter 
to  the  United  States  government.  Under  the  last-named  char- 
ter-party the  steamship  was  immediately  taken  into  the  posses- 
sion and  control  of  the  United  States,  and  was  sent  to  a  dock  in 
that  port  for  repairs.  When  repaired  she  was  loaded  by  the 
charterers  with  ordbance  stores,  and  on  January  7th  following. 
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she  sailed  under  orders  communicated  to  her  master  to  proceed 
to  Fortress  Monroe  for  further  orders  from  the  government. 
Pursuant  to  those  orders  she  proceeded  to  the  anchorage  off 
that  Fortress,  and  there  the  master,  on  January  7th,  received 
sealed  orders  from  Qeneral  A.  E.  Bumside,  suhsequently^  opened 
at  sea,  ^^  to  proceed  directly  to  Hatteras  Inlet,  hoist  your  signal 
for  a  pilot,  and  after  crossing  the  bar,  anchor  as  far  on  one  side 
of  the  channel  as  you  can  with  safety."  In  obedience  to  that 
order  the  steamship  at  12  m.,  on  January  18th,  came  to  anchor 
in  safeiy  off  Hatteras  Inlet,  and  set  her  signal  for  a  pilot.  Re- 
mark should  be  made  that  when  she  sailed  for  Fortress  Monroe 
her  ultimate  destination  was  not  known  to  her  owner,  but  the 
charterers  and  their  agents  who  had  charge  of  her,  and  of  her 
loading,  knew  that  she  was  destined  to  proceed  to  Hatteras  Inlet 
and  across  the  bar  there  for  the  purpose  of  transporting  ordnance 
stores  for  the  troops  of  the  United  States  as  one  of  the  fleet  of 
the  Bumside  Expedition.  The  agreed  statement  also  showed 
that  the  steam-tug  Ceres,  then  in  the  employment  of  the  govern- 
ment as  a  pilot  for  that  expedition,  came  out  at  three  o'clock  in 
the  afternoon  of  that  day  and  gave  orders  to  the  steamship  to  fol- 
low her  over  the  bar,  and  it  was  agreed  that  in  attempting  to  do 
BO,  and  when  she  was  directly  in  the  wake  of  the  pilot-boat,  and 
within  a  ship's  length  of  her^  she  struck  upon  the  bar,  where  she 
remained  fast,  but  before  the  following  morning  she  was  driven 
upon  the  breakers,  and  during  the  next  day  and  night  became, 
by  force  of  the  wind  and  waves,  a  complete  wreck,  and  was 
totally  lost  and  destroyed. 

C.  T.  and  T.  H.  EtMsdl,  for  plaintiff. 

W.  &.  Bttsseliy  for  defendants. 

Clifford,  J.  Three  principal  defences  are  set  up  by  the  de- 
fendants to  the  claim  of  the  plaintiff,  but  they  will  be  considered 
in  the  reverse  order  from  that  in  which  they  were  presented  at 
the  argument.  They  contend  that  the  plaintiff  cannot  recover, 
for  the  following  reasons :  — 

1.  Because  the  ship  was  lost,  not  by  perils  insured  against, 
but  by  the  wrongful  act  of  the  insured,  or  his  agents. 

2.  Because  the  employment  of  the  steamship  in  the  military 
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Bervice  was  such  a  change  of  the  risk  contemplated  by  the  par- 
tiee,  as  to  discharge  the  underwriters  from  their  liability. 

8.  Beca;use  the  steamship,  when  she  sailed,  was  unseaworthy 
for  the  intended  voyage  and  was  lost  by  reason  of  such  unsear 
worthiness. 

Marine  insurance  is  a  contract  whereby  one  party  for  a  stipu- 
lated sum  undertakes  to  indemnify  the  other  for  loss  arising 
from  certain  perils  or  sea-risks  to  which  ship-merchandise  or 
other  interest  may  be  exposed,  during  a  certain  voyage  or  for  a 
certain  period  of  time.  Seaworthiness  of  the  ship  for  the  voyage 
when  she  sails  is  a  condition  precedent  to  the  liability  of  the 
underwriter  for  any  loss  incurred  in  the  course  of  the  voyage. 
Bepairs  may  be  made  while  the  vessel  is  in  port  and  during  the 
lading  of  the  cargo,  as  it  would  occasion  much  delay  and  un- 
necessary expense  to  require  that  she  should  be  completely 
repaired  before  she  can  take  on  board  any  part  of  her  cargo,  and 
such  a  rule,  if  adopted,  would  be  of  no  benefit  to  the  insurers, 
provided  the  vessel  is  made  seaworthy  before  she  sails.  Mer* 
ekanU  Ins.  Co.  v.  Clapp^  11  Pick.  56.  The  meaning  of  that  re> 
quirement  is,  that  the  vessel  shall  be  stanch  and  strong,  that  she 
shall  be  suitably  furnished,  and  that  she  be  provided  with  a  com- 
petent master  and  with  a  crew  adequate  in  number  and  with 
sufBcient  experience  for  the  voyage.  Propdkr  Niagara  v.  Cordei 
et  al.j  21  How,  28.  Provided  the  ship  is  seaworthy  and  prop^ly 
commanded,  equipped,  and  manned  when  she  sailed,  as  the  c(mtracfc 
requires,  the  insurers  are  liable  for  any  loss  proximately  caused 
by  the  perils  insured  against,  although  they  have  been  remotely 
occasioned  by  the  negligence  or  misoonduct,  not  amounting  to 
barratry,  of  the  master  or  crew,  whether  such  negligence  or  mis- 
conduct consisted  in  omitting  some  act  w^ich  ought  to  be  done, 
or  in  doing  some  act  which  oi^ht  not  to  be  done,  in  the  course 
of  the  navigation.  Bed/man  v.  Wihon^  14  Me.  A  Wils.  476 ; 
Patap%co  Co.  v.  Coulter^  8  Pet.  286 ;  Col.  Ins.  Co.  v.  Lamreneey 
10  Pet.  517  ;  Waters  v.  MerchcmU  Iks.  Co.^  11  Pet.  218 ;  2  Am. 
Ins.  770 ;  1  Phillips  Ins.  §  1051. 

Underwriters  are  held  to  be  liable  under  such  droumstances, 
by  the  very  terms  of  the  policy,  as  they  take  upon  themselves  all 
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loBses  hj  the  perils  therein  eniunerated  without  any  reference  to 
the  fact  whether  they  are  attributable  to  the  negligence  or  default 
of  the  master  or  crew,  or  to  mere  accident  or  irresistible  force. 
Doubtless  such  an  exception  might  be  made,  but  the  law  will  not 
make  it,  where  there  are  no  words  in  the  policy  to  signify  that 
sach  was  the  intention  of  the  parties,  as  the  owner  is  not  in 
general  in  any  better  conditiop  to  guard  against  a  loss  by  such 
means  than  the  insurers.  ScUe  v.  Wash.  Ins.  Co.^  2  Story  G.  0. 
176 ;  Copeland  y.  JV.  K  Ins.  Co.y  2  Met.  482.  But  the  insurers 
are  not  liable  for  a  loss  even  by  the  perils  enumerated  in  the 
policy,  if  it  was  occasioned  by  the  wrongful  act  of  the  insured 
or  his  agents,  for  whose  conduct  he  was  directly  responsible. 
1  PhUlips  Ins.  1046. 

Authorities  to  prove  that  persons  insured  cannot  recover  for  a 
loss  occasioned  by  their  own  wrongful  acts  are  hardly  necessary, 
as  the  proposition  involves  an  elementary  principle  of  universal 
application.  Losses  may  be  recovered  by  the  insured,  though 
remotely  occasioned  by  the  negligence  or  misconduct  of  the 
master  or  crew,  if  proximately  caused  by  the  perils  insured 
against^  because  such  mistakes  and  negligence  are  incident  to 
navigation  and  constitute  a  part  of  the  perils  which  those  who 
engage  in  such  adventures  are  obUged  to  incur,  but  it  was  never 
supposed  that  the  insured  .could  recover  indemnity  for  a  loss 
occasioned  by  his  own  wrongful  act  or  by  that  of  any  agent  for 
whose  conduct  he  was  responsible.  Thompson  v.  Hopper^  1  Ell. 
A  BL  944 ;  Marsh  on  Ins.  876 ;  Ameriean  Ins.  Co.  v.  Ogden^  20 
Wen.  805 ;  BeU  et  al.  v.  Carstairs^  14  East.  874 ;  Cleveland  et 
al.  V.  Union  Ins.  Co.j  8  Mass.  808. 

Attention  will  next  be  called  to  certain  other  material  facts 
of  the  case,  as  agreed  by  the  parties.  They  agree  that  the  order 
from  the  steamrtug  to  the  steamship  to  cross  the  bar  was  given 
by  direct  authority  from  the  commander  of  the  expedition,  and 
that  the  draught  of  the  steamship  was  known  to  the  master  of  the 
tug  who  gave  the  order,  and  that  the  draught  of  water  upon  that 
bar  was  a  well-known  and  notof  ious  fact ;  that  the  shoalness  of 
the  water  there  is  such  that  a  steamship  of  the  draught  of  the 
steamship  in  question  could  not  reasonably  be  expected  at  any 
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stage  of  the  tide  to  cross  that  bar  in  safety ;  that  a  vessel  of  the 
draught  and  build  of  the  steamship  was  an  unfit  vessel  for  a  voy- 
age across  that  bar,  because  she  would,  under  the  most  favorable 
circumstances,  strike  upon  the  bar,  and,  unless  taken  in  a  tow  by 
a  steamer  of  lighter  draught,  such  striking  would  naturally  if  not 
inevitably  result  in  her  loss  ;  that  there  was  a  strong  wind  and 
a  high  sea  at  the  time  the  atteny)t  to  cross  the  bar  was  made, 
increasing  both  the  ordinary  liability  to  strike  and  tiie  danger 
resulting  from  it ;  and  they  also  agree  that  taking  into  considera- 
tion the  state  of  the  tide,  sea,  and  wind  at  the  time,  the  attempt 
to  cross  the  bar  was  an  unjustifiable,  rash,  and  hazardous  act 
of  navigation  which  no  prudent  or  skiliul  navigator  would  have 
undertaken ;  that  the  master  would  not  have  made  the  attempt 
except  from  the  compulsory  order  from  the  steam-tug,  but  would 
have  remained  at  anchor  in  safety  where  he  was  when  he  received 
the  order  ofi*  Hatteras  Inlet.  Apart  from  the  other  defences,  it 
is  quite  clear  that  the  facts  set  forth  in  the  agreed  stateinent 
applicable  to  the  proposition  under  consideration  show  that  plain- 
tiff* cannot  recover. 

Obedience  to  the  order  from  the  steam-tug  could  not  be  re- 
fused, as  it  emanated  from  the  general  commanding  the  military 
expedition,  who  beyond  question  represented  the  United  States. 
Orders  given  by  a  commanding  general  under  those  i^ircum- 
stances  must  be  regarded  as  of  the  same  effect  as  if  given  by  the 
President,  as  they  were  not  countermanded  and  have  never  been 
disavowed.  The  Venice^  2  Wall.  276.  Beyond  question  the 
United  States  were  the  charterers  of  the  steamship,  and  as  be- 
tween these  parties  they  must  be  regarded  as  the  agents  of  the 
owners  of  the  steamship.  Viewed  in  that  light,  the  question  is, 
whether  the  owners,  if  they  had  given  the  order  to  cross  the  bar 
when  it  was  given  by  the  steam-tug,  and  the  steamship  had  been 
lost,  would  have  been  entitled  to  recover. 
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Edward  E.  Butleb  v.  Thomas  Bussel. 
before  clifford  and  lowell,  jj. 

The  repeal  of  the  paragraph  in  §  6  of  the  act  of  Jane  80,  1864,  imposing  a  dnty  of  ten  per 
centum  ad  valorem^  on  lastings,  mohair-cloth,  etc.,  did  not  revive  or  leave  in  operation 
the  corresponding  provision,  expressed  in  the.  same  words,  in  §  6  of  the  act  of  July  14, 
1862. 

In  the  exposition  of  statutes  the  court  aims  to  learn  the  intention  of  the  legislature. 

If  there  are  several  statutes  relating  to  the  same  subject,  they  are  to  be  taken  together  and 
compared,  as  parts  of  one  system. 

When  accarately  ascertained,  the  real  intent  of  the  legislature  should  always  prevail,  even 
over  the  literal  sense  of  the  terms  employed,  and  to  the  exclusion  of  other  rules  devised 
by  courts  to  aid  in  the  accomplishment  of  that  object. 

Repeals  by  implication  of  revenue  and  collection  laws  are  not  favored. 

In  order  to  work  a  repeal  by  implication  there  must  be  a  positive  repugnancy  between  the 
provisions  of  the  new  and  old  law. 

Where  the  provisions  of  the  old  statute  are  revised  in  the  later  enactment,  and  where  the 
later  statute  was  intended  to  prescribe  the  only  rules  upon  the  subject,  the  subsequent 
IS  held  to  repeal  the  former  statute. 

When  a  revising  statute  covers  the  whole  subject-matter  of  antecedent  statutes  it  virtu- 
ally repeals  the  former  enactments,  without  any  express  provision  to  that  efTect 

Where  some  parts  of  the  revised  statute  are  omitted  in  the  new  law,  they  are  not,  in  gen- 
eral, to  be  regarded  as  left  in  operation  if  it  clearly  appear  to  have  been  the  intention  of 
the  legislature  to  cover  the  whole  subject  4)y  the  revision. 

The  general  rule  is  Ifiat  a  repeal  of  the  repealing  statute  revives  the  original  act. 

It  could  not  be  supposed  that  Congress  would  repeal  the  provision  of  the  act  of  1864,  if 
they  had  supposed  or  Intended  that  thereby  the  same  provision  in  the  act  of  1862  would 
have  been  revived. 

It  is  the  better  opinion  that  by  the  repeal  of  the  provision  of  §  5  of  the  act  of  1864,  the 
manufactures  in  question  became  dutiable  under  the  preceding  paragraph  in  the  same 
section  which  provides  that  there  shall  be  **  levied  and  collected  on  bunting  and  aU  other 
manufactures  of  worsted,**  etc.,  not  otherwise  provided  for,  a  dnty  of  fifty  ^r  centum  ad 
valoretH* 

Assumpsit  brought  by  the  plaintiff,  as  an  importing  merchant, 
against  the  defendant,  as  collector  of  the  port  of  Boston,  to  re- 
cover back  import  duties,  alleged  to  have  been  illegally  exacted 
and  paid  under  written  protest.  All  the  counts  in  the  declara- 
tion, except  the  fourth  one,  were  withdrawn,  and  to  that  tlie 
defendant  demurred.  Briefly  stated,  the  material  facts,  as 
alleged  in  the  fourth  count,  were,  that  the  plaintiff,  on  the  4th 
of  March,  1867,  imported  into  said  port  three  cases  of  manufac- 
tured cloth,  not  combined  with  india-rubber,  and  composed  in 
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part  of  worsted,  woven  and  made  in  patterns  of  such  size,  shape, 
and  form,  and  cut  in  such  manner,  as  to  be  fit  exclusively  for  slip- 
pers, and  for  no  other  purpose ;  and  the  plaintiff  alleged  that 
said  three  cases  of  manufactured  cloth  so  woven,  made,  and  cut, 
were  then  and  there  subject  to  a  duty  of  ten  per  centum  ad  valo- 
remj  and  no  more,  and  that  the  goods  so  imported  were  then  and 
there  of  a  dutiable  value  ^^  of  above  eighty  cents  per  pound,"  to 
wit,  of  the  dutiable  value  of  $1,217,  and  were  then  and  there 
subject  by  law  to  a  duty  as  aforesaid  of  $121.70,  and  he  charged 
that  the  defendant,  as  such  collector,  wrongfully  imposed  on  said 
goods  a  duty  of  fifty  cents  per  pound,  and  thirty-five  per  centum 
ad  valorem^  amounting  in  the  aggregate  to  $749.45,  and  that  he, 
the  plaintiff,  paid  the  excess  beyond  the  legal  duties,  under  pro- 
test, to  obtain  the  goods.  By  the  sixth  section  of  the  act  of  July 
14,  1862,  goods  imported  from  foreign  countries,  and  therein 
enumerated,  are  subject  to  a  duty  of  ten  per  centum  ad  valorem. 
12  Stat,  at  Large,  549.  Lastings,  mohair-cloth,  silk,  twist,  or 
other  manufacture  of  cloth,  or  made  in  patterns  of  such  shape 
and  form,  or  cut  in  such  manner,  as  to  be  fit  for  shoes,  slippers, 
boots,  bootees,  gaiters,  and  buttons  exclusively,  not  combined 
with  india-rubber,  are  enumerate  in  that  section,  and  the  theory 
of  the  plaintiff  was,  that  the  three  cases  of  maniffactured  doth, 
which  were  imported  as  described  in. the  fourth. count  of  the  deo- 
laration,  were  dutiable  under  that  provision.  12  Stat,  at  Large, 
550.  The  defendant  insisted  that  the  goods  as  imported  were 
dutiable  under  the  third  paragraph  of  the  second  section  of  the 
act  of  March  2, 1867,  which  provides,  among  other  things,  that 
there  shall  be  ^'  levied,  collected,  and  paid,  ....  on  all  manu- 
factures of  every  description,  composed  wholly  or  in  part  of 
worsted,  the  hair  of  the  alpaca  goat,  or  other  like  animals,  ez* 
cept  those  which  are  composed  in  part  of  -wool,  not  otherwise 
provided  for,  •  .  •  •  valued  at  above  eighty  cents  per  pound, 
fifty  cents  per  pound,  and  in  addition  thereto,  ....  thirty-five 
per  centum  ad  valoremJ^    14  Stat,  at  Large,  561. 

T.  jr.  Lothrop,  for  plaintiff. 

TT.  A.  Meldj  Assistant  U.  S.  District  Attorney,  for  defendant. 

CuFFOBD,  J.    Difficulties  of  so  serious  a  character  attend  tiie 
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solution  of  the  question,  that  it  will  not  be  possible  to  determine 
it  in  a  satisfactory  manner  without  a  careful  review  of  the  differ- 
ent provisions  upon  the  subject,  in  most  or  all  of  the  recent  acts 
of  Congress,  regulating  the  levying  and  collection  of  import 
duties.  Manufactures  of  goat's-hair  or  mohair,  or  of  which  goat's- 
hair  or  mohair  was  a  component  material,  not  otherwise  pro- 
vided for,  were,  by  §  22  of  the  act  of  March  2, 1861,  subjected  to 
a  duty  of  thirty  fer  centum.  12  Stat,  at  Large,  192.  But  §  28 
of  the  same  act  included  lastings,  mohair-cloth,  silk,  twist,  or 
other  manufactures  of  cloth,  cut  in  strips  of  patterns,  of  the  size 
and  shape  for  shoes,  slippers,  boots,  bootees,  gaiters,  and  buttons 
exclusively,  if  not  combined  with  india-rubber,  in  the  list  of  arti- 
cles declared  by  that  section  to  be  exempt  from  duty.  12  Stat. 
at  Large,  195.  Such  was  the  state  of  congressional  legislation 
upon  the  subject  when  the  act  of  July  14, 1862,  was  passed,  on 
which  the  plaintiff  relies  to  sustain  his  claim. 

Cloth  woven,  as  well  as  cloth  in  pattenis  or  cut  in  such  a 
manner  as  to  be  fit  exclusively  for  the  described  purposes  and 
no  other,  is  included  in  that  provision,  but  the  duty  thereby  im- 
posed corresponds  in  amount  with  the  theory  of  the  plaintiff. 
Gonunent  upon  those  provisions  is  at  present  unnecessary,  except 
to  remark  that  §  9  of  tiie  same  act,  which  is  entitied  ^^  An  Act 
increasing  temporarily  the  Duties  on  Lnports,  and  for  other  Pur- 
poses," imposes  a  duty  on  all  manufactures  of  worsted,  or  of  which 
worsted  is  a  component  part,  not  otherwise  provided  for,  of  five 
fer  centum  ad  valorem^  and  also  a  similar  duty  on  manufactures 
of  goatVhair  or  mohair,  or  of  which  goat's-hair  or  mohair  is  a 
conaponent  part,  with  tiie  same  qualification  as  that  in  respect  to 
worsted  goods.  12  Stat,  at  Large,  653,  557.  Duties  on  im- 
ports remained  from  the  date  of  that  act,  without  any  material 
permanent  alteration,  to  June  10,  1864,  when  the  act  entitled 
*^  An  Act  to  increase  Duties  on  Imports^  and  for  other  Purposes" 
was  passed.  18  Stat,  at  Large,  202.  §  5  of  that  act  provides 
that  there  shall  be  "levied  and  collected  and  paid  ....  on 
bunting  and  on  all  manufactures  of  worsted,  mohair,  alpaca,  or 
goat's-hair,  or  of  which  worsted,  mohair,  alpaca,  or  goat's-hair 
was  a  component  material,  not  otherwise  provided  for,  fifty  per 
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eentum  ad  valorem;  but  lastings,  mohair-cloth,  silk,  twist,  or 
other  manufactures  of  cloth,  woven  or  made,  in  patterns  of  such 
size,  shape,  and  form,  or  cut  in  such  manner  as  to  be  fit  exclusiyelj 
for  shoes,  slippers,  boots,  bootees,  gaiters,  and  buttons,  when  not 
combined  with  india-rubber,  are  provided  for  in  that  act,  in  the 
next  succeeding  paragraph  of  the  same  section,  and  the  provision 
is  that  those  articles  shall  be  subject  to  a  duty  of  ten  per  centum 
ad  valorem.  Compare  the  language  of  that  paragraph  with  that 
employed  in  the  corresponding  provision  in  the  seventh  section 
of  the  act  of  July  14, 1862,  and  it  will  be  seen  that  the  provisions 
are  alike  without  the  variation  of  a  word. 

All  acts  and  parts  of  acts  repugnant  to  the  provisions  of  the 
act  of  June  13,  1864,  are  declared,  by  §  22  of  the  act,  to  be  re- 
pealed except  for  the  purpose  of  collecting  the  duties  imposed  by 
the  act  for  the  prosecution  and  punishment  of  ofiences,  and  for 
the  recovery,  collection,  distribution,  and  remission  of  fines,  pen- 
alties, and  forfeitures.  13  Stat,  at  Large,  216.  Rates  of  duty 
on  these  articles,  as  specifically  enumerated,  remained  unchanged 
until  the  passage  of  the  joint  resolution  of  March  2, 1867,  which 
repealed  the  paragraph  in  §  5  of  the  act  of  June  30, 1864,  enu- 
merating the  articles,  and  imposing  a  duty  of  ten  per  centum  ad 
valorem  on  the  same ;  but  the  repealing  resolution  left  the  pre- 
ceding paragraph  in  the  same  section  in  full  force,  in  which  it  is 
provided  that  there  shall  be  levied,  collected,  and  paid  on  bunt- 
ing, and  all  other  manufactures  of  worsted,  mohair,  alpaca,  or 
goat's-hair,  or  of  which  worsted,  mohair,  alpaca,  or  goatVhair 
shall  be  a  component  material,  not  otherwise  provided  for,  fifty 
per  eentum  ad  valorem.  13  Stat,  at  Large,  208 ;  14  Stat,  at  Large, 
571.  The  argument  for  the  plaintiff  is,  that  the  repeal  of  the 
paragraph  in  §  5' of  the  act  of  June  30, 1864,  imposing  a  duty  of 
ten  per  centum  ad  valorem  on  "lastings,  mohair-cloth,"  etc.,  left 
in  full  operation  or  revived  the  corresponding  provision  in 
§  6  of  the  act  of  July  14, 1862,  although  the  two  provisions  are 
expressed  in  exactly  the  same  words.  He  attempts  to  maintain 
that  theory  upon  two  grounds,  quite  inconsistent  with  each 
other :  — 

Because  both  provisions  were  in  operation  from  the  date  of  the 
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second  act,  to  the  date  of  the  joint  resolution,  and  the  projiosition 
is,  that  the  repeal  of  the  last  in  date  left  the  first  untouched  and 
in  full  force. 

Because  the  repeal  of  the  last  provision,  even  if  it  operated 
while  in  force  as  a  repeal  of  the  first  provision,  revived  the  first, 
and  made  it  operative  anew,  from  the  date  of  the  repeal  of  the 
subsequent  act.  Enforced  as  these  propositions  were  with  much 
ingenuity,  they  have  been  examined  with  care,  but  the  court  is  of 
the  opinion  that  neither  of  them  can  be  sustained,  from  several 
reasons  which  will  presently  be  stated.  In  the  exposition  of 
statutes  the  established  rule  is,  that  the  intention  of  the  legisla- 
ture is  to  be  deduced  from  a  view  of  the  whole  statute,  and  every 
paft  of  the  same,  and  where  there  are  several  statutes  relating 
to  the  same  subject,  they  are  to  be  taken  together,  and  compared 
in  the  construction  of  any  material  provision,  because  they  are 
considered  as  having  one  object  in  view  and  as  pertaining  to  one 
system.  But  when  accurately  ascertained  the  real  intention  of 
the  legislature  ought  always  to  prevail,  even  over  the  literal  sense 
of  the  terms  employed,  and  to  the  exclusion  of  other  rules  de- 
vised by  courts  to  aid  in  the  accomplishment  of  that  object.  1 
Kent  Com.  (11th  ed.)  462 ;  Broom's  Legal  Max.  566 ;  Sedg. 
on  Stat.  281 ;  Smith  Com.  649. 

Rules  and  maxims  of  interpretation  are  ordained  as  means  of 
discovering  the  true  intent  and  meaning  of  the  lawgiver,  but  the 
primary  rule  is,  that  whenever  the  meaning  which  the  makers  of 
a  statute  entertained  can  be  discovered  by  fit  signs,  it  ought  to  be 
followed  in  its  construction,  in  a  course  consonant  to  reason  and 

m 

discretion.  Dwarris  on  Stat.  (2d  ed.)  557.  Repeals  by  impli* 
cation  of  revenue  and  collection  laws  are  not  favored,- and  the 
general  rule  is,  that  in  order  to  work  a  repeal  by  implication, 
there  must  be  a  positive  repugnancy  between  the  provisions  of 
the  new  law  and  the  old ;  but  well-founded  exceptions  exist 
to  that  general  rule,  as  where  the  provisions  of  the  old  statute 
are  revised  in  the  later  enactments,  and  where  it  appears  that 
the  later  statute  was  intended  to  prescribe  the  only  rules  upon 
the  subject.  In  such  cases  the  subsequent  statute  is  held  to  re- 
peal the  former  one,  although  the  provisions  of  the  subsequent 
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statute  are  not  in  all  respects  repugnant  to  those  contained  in 
the  act  of  antecedent  date.  Davis  v.  Fairbaim^  8  How.  636 ; 
Plank  Road  Co.  v.  AHen^  16  Barb.  18  ;  Farr  v.  Bracket,  80  Vt. 
846 ;  Woods  y.  United  SiateSj  16  Pet.  842 ;  United  States  r. 
Walker,  22  How.  229  ;  BarOeU  v.  Kng,  12  Mass.  545 ;  MUs  r. 
Paige  et  al.,  1  Pick.  45  ;  Pingrae  ▼.  Snell,  42  Me.  55 ;  Bowen  v. 
Lease,  5  Hill.  225. 

Articles  of  foreign  merchandise,  named  in  the  act  of  June  80, 
1864,  were  subject  to  no  other  import  duty  than  that  described 
in  that  act,  but  the  provision  of  §  22  of  the  act  was  that  the 
duties  upon  goods  imported  from  foreign  countries,  not  provided 
for  in  that  act,  ^^  shall  be  and  remain  as  they  were  according 
to  existing  laws  prior  to  April  29  "  of  that  year,  showing  cdh- 
clusively  that  Congress  intended  thereby  to  make,  and  did  make, 
a  comprehensive  revision  of  all  the  antecedent  acts  imposing 
import  duties,  and  that  the  act,  when  passed,  became  the  only 
law  in  force  in  regard  to  the  rates  of  duties  on  the  articles 
enumerated  in  the  act.  Evidence  to  support  that  conclusion  is 
found  in  almost  every  section  in  the  act,  and  the  provision  in 
§  22,  already  referred  to,  is  by  necessary  implication  equivalent 
to  an  express  declaration  to  that  effect. 

Temporary  increase  of  import  duties,  to  the  extent  of  fifty  per 
centum  on  the  rates  previously  authorized  by  law,  was  imposed  on 
April  29  next  preceding  the  passage  of  the  law  in  question,  by 
the  joint  resolution  of  that  date ;  but  the  evident  intention  of 
Congress,  in  passing  the  act  under  consideration,  was  to  effect  a 
permanent  increase  of  duties,  which  was  accomplished  in  part  by 
providing  for  higher  rates,  and  in  part  by  diminishing  the  free 
list  and  by  changing  the  basis  of  computation  in  ascertaining  the 
dutiable  value  of  imported  merchandise.  By  that  act  the  dutiable 
value  of  imported  goods  was  declared  to  be  the  actual  value  of 
the  goods  on  shipboard  at  the  last  place  of  shipment,  adding 
thereto  every  expense,  from  the  place  of  growth,  production,  or 
manufacture,  to  the  vessel  in  which  the  shipment  was  made,  and 
including  the  value  of  the  sack,  box,  or  covering  of  any  kind  in 
which  the  goods  were  contained,  together  with  the  commissions 
and  all  costs  and  charges  specified  by  law.    18  Stat,  at  Large,  217. 
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Changes  were  also  made  in  the  regulations  for  levying  and 
collecting  import  duties,  as  well  as  in  the  basis  for  ascertaining  the 
dutiable  value  of  the  importations.  Examined  in  view  of  tliese 
suggestions,  it  is  impossible  to  hold  that  tlxese  two  provisions 
were  both  in  force  at  the  same  time,  and  it  is  evident  that  the 
new  act  was  intended  as  a  complete  revision  of  the  old  law,  not 
only  in  regard  to  tlie  rates  of  duty  on  the  articles  named  in  the 
act,  but  also  in  regard  to  the  basis  of  computation  in  ascertain* 
ing  the  dutiable  value  of  the  goods  and  in  many  other  re- 
spects. 

When  a  revising  statute  covers  the  whole  subject-matter  of 
antecedent  statutes,  the  revising  statute  virtually  repeals  the 
former  enactments  without  any  express  provision  to  that  effect, 
and  even  when  some  parts  of  the  revised  statute  are  omitted  in 
the  new  law  they  are  not  in  general  to  be  regarded  as  left  in 
operation,  but  are  to  be  considered  as  annulled,  if  it  appear 
plainly  that  the  intention  of  the  legislature  was  to  cover  the 
whole  subject-matter  by  the  revising  atatute.  Dames  el  aL  v. 
Fairbaim,  8  How.  686 ;  Schofil  Dist.  v.  Whiteheady  2  Beasely,  290. 
None  of  these  principles  are  controverted  by  the  plaintiff,  but  he 
contends  that  the  rule,  as  stated,  has  many  exceptions,  and  that 
where  one  statute  is  enacted  in  the  same  words  as  a  former  one, 
without  a  repealing  clause  and  without  any  change  of  provisions, 
it  may  well  be  maintained  that  one  is  no  repeal  of  the  other,  and 
that  both  are  in  force ;  but  it  is  a  sufficient  answer  to  that  propo- 
sition, as  applied  to  this  case,  even  if  it  be  correct,  to  say  that 
the  repealing  clause  in  the  act  in  question,  though  special  in 
form,  virtually  negatives  that  construction,  and  the  many  changes 
in  the  manner  of  levying  and  collecting  the  duties  tend  strongly 
in  the  same  direction.  Support,  to  a  qualified  extent,  is  certainly 
found  to  that  proposition  in  the  case  Cam.  v.  Kimball,  21  Pick. 
377,  but  the  remarks  of  the  chief  justice  were  not  necessary  to 
the  decision  of  the  case,  and  he  well  Faid  that  such  a  case  would 
seldom  happen,  because  a  case  could  hardly  be  supposed  in  which 
the  legislature  would  have  a  motive  to  pass  a  new  law  without 
some  intent  to  change  .the  existing  law.  Except  for  some  special 
purpose,  as  therein  suggested)  doubts  are  entertained  whether 
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the  rule  is  a  sound  one,  but  it  is  unnecessary  to  decide  the 
point,  as  it  clearly  has  no  proper  application  to  this  case.  Fob^ 
ter  V.  Fritehardy  40  Eng.  L.  &  Eq.  446.  Suppose  both  acts  were 
not  in  force  at  the.  same  time,  then  the  plaintiff  ccmtends  that 
Congress,  in  repealing  the  provision  in  the  act  of  June  13, 
1864,  by  the  joint  resolution,  revived  the  similar  provision  in 
§  6  of  the  antecedent  revised  act,  although  the  two  provisions 
are  expressed  in  the  same  words.  Undoubtedly  the  general  rale 
is,  that  by  a  repeal  of  a  repealing  statute,  the  original  statute  is 
revived,  and  it  was  held  in  the  case  of  Hastings  v.  Aiken^  1  Gn|y, 
163,  that  the  general  rule  was  so  even  where  the  original  statute 
was  repealed  by  implication ;  but  the  rule,  like  most  other  general 
rules,  is  subject  to  important  qualification  and  exceptions.  Much 
depends  in  all  such  cases  upon  the  intention  of  the  legislature, 
and  it  is  equally  well  settled  that  the  rule  that  a  statute  may  be 
revived  by  implication  or  construction  cannot  operate  upon  any 
part  of  an  act  which  has  been  expressly  altered  by  subsequent 
legislation.  Smith  Com.  909  ;  Ohaneellor^s  Case^  1  Bland,  663  ; 
Wheder  v.  Eoberts,  7  Cow.  686. 

Neither  want  of  knowledge,  oversight,  nor  absurdity  ought  to 
be  imputed  to  the  legislature  in  the  construction  of  a  statute, 
unless  the  language  employed  in  the  provision  to  be  construed,  is 
such  that  the  conclusion  cannot  be  avoided  without  distorting  its 
plain  meaning.  Nothing  but  forgetfulness  or  oversight  could  have 
induced  Congress  to  repeal  the  provision  described  in  the  joint 
resolution  if  they  had  supposed  that  the  effect  of  the  repeal 
would  have  been  to  revive  the  provision  in  the  former  law, 
which  was  expressed  in  the  exact  same  words.  Such  a  con- 
clusion would  be  unreasonable,  as  it  supposes  that  Congress 
desired  to  render  complex  what  was  plain  and  unambiguous, 
which  is  past  belief,  if  not  positively  absurd.  Greater  we^t 
would  be  due  to  the  suggestion,  if  the  repeal  under  the  opposite 
view  would  leave  the  manufactures  in  question  exempt  from 
duty,  but  the  better  opinion  is  that  by  the  repeal  they  became 
dutiable  under  the  preceding  paragraph  in  the  same  section, 
which  provides  that  there  shall  be  levied,  collected,  and  paid  on 
^^  bunting  and  all  other  manufactures  of  worsted,  mohair,  alpaca. 
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or  goat's-hair,  or  of  which  worsted,  mohair,  alpaca,  or  goat's- 
hair  shall  l^  a  component  material,  not  otherwise  provided,  fifty 
per  centum  ad  valarem,^^  Serious  doubt  cannot  be  entertained 
that  the  act,  if  the  repealed  paragraph  had  never  been  contained 
in  it,  would  have  been  equally  effectual,  as  a  general  revision  of 
the  tariff  acts,  in  regard  to  the  articles  therein  enumerated,  to 
repeal  tlie  prior  law ;  nor  that  the  manufactures  of  cloth,  woven 
or  made  in  patterns,  or  cut  in  such  a  manner  as  to  be  solely  fit 
'^  for  shoes,  etc.,''  would  have  been  dutiable  under  the  preceding 
paragraph,  imposing  a  duty  of  fifty  per  centum  ad  valorem  on  the 
manufactures  therein  described  and  enumerated  as  fabrics  in 
the  piece  or  web,  and  it  is  not  perceived  that  any  different  rule 
should  be  applied  in  the  case  before  the  court,  where  it  appears 
that  the  second  paragraph  is  repealed,  as  it  leaves  the  act  just  as 
it  would  have  been  if  it  had  never  contained  any  such  provision. 
Ten  per  centum  ad  valorem  only  was  imposed  by  the  second  para- 
graph,  referred  to,  on  such  manufactures  of  cloth,  when  woven, 
made,  or  cut  in  patterns  as  aforesaid,  and  the  effect  of  the  repeal, 
as  intended  by  Congress,  was  to  raise  the  duty  from  ten  to  fifty 
per  centum  ad  valorem^  as  provided  by  the  first  paragraph  upon 
the  subject  in  §  5  of  that  act.  18  Stat,  at  Large,  208.  Congress 
indubitably  so  understood  the  matter  on  March  29, 1867,  when 
the  joint  resolution  of  that  date  was  passed,  which  provides  that 
the  joint  resolution  of  March  2  of  that  year  already  referred  to, 
shall  not  be  construed  to  apply  to  lasting,  mohair-cloth,  silk,  twist, 
or  other  manufactures  of  cloth,  woven  or  made  in  patterns  of  such 
size,  shape,  and  form,  or  cut  in  such  manner,  as  to  be  fit  for 
buttons  exclusively.  Unquestionably  the  object  of  that  resolu- 
tion was  to  reduce  the  duties  of  the  manufactures  of  cloth  to  ten 
per  centum  ad  valorem^  and  Congress,  in  adopting  that  mode  to 
accomplish  the  purpose,  proceeded  upon  the  ground  that  the  rule 
nnder  the  antecedent  law,  as  modified  by  the  first-named  joint 
resolution  was  fifty  |?er  centum^  and  not  ten  per  centum  ad  valorem^ 
as  is  supposed  by  the  plaintiff.    18  Stat,  at  Large,  24. 

Passed,  as  the  second  joint  resolution  was,  subsequently  to  the 
approval  of  the  tariff  act  of  March  2,  of  that  year,  it  became 
necessary,  in  order  to  prevent  an  increase  of  duty  ^^  on  manufac- 
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tures  composed  wholly  or  in  part  of  worsted^  the  hair  of  the 
alpaca,  goat,  or  other  like  animals,"  to  take  the  sam^  out  of  the 
operation  of  the  third  paragraph  of  §  2  of  that  act.  14  Stat,  at 
Large,  561.  When  woven,  made  or  cut  for  shoes,  boots,  bootees, 
or  gaiters,  Congress  intended  that  the  fabric  should  pay  the 
same  duty  as  if  the  fabric  was  imported  in  the  piece  or  web,  and 
for  that  reason  the  increased  duty  is  levied  upon  the  cloth  as 
manufactured,  without  any  designation  of  the  purposes  for  which 
it  was  woven,  made  or  cut,  as  provided  in  the  third  paragraph  of 
§  2  of  that  act ;  but  Congress  did  not  intend  to  enact  any  increase 
of  duty  on  that  maimfacture  when  woven,  made,  or  cut,  as  afore- 
said, exclusively  for  buttons,  not  made  for  tassels  or  ornaments, 
as  provided  in  the  eighth  paragraph  of  the  same  section.  14 
Stat,  at  Large,  561. 

Such  fabrics  or  manufactures  are  dutiable  under  the  former 
act,  and,  since  the  passage  of  the  joint  resolution  amending  the 
repealing  resolution,  are  subject  only  to  a  duty  of  ten  per  centum 
ad  valorem^  because  they  are  regarded  as  embraced  in  the  second 
paragraph  upon  that  subject,  in  the  fifth  section  of  the  prior  act, 
just  as  if  the  repealing  resolution  had  never  passed,  but  the 
paragraph  in  all  other  respects  remains  repealed.  Consequently 
the  same  fabric  when  woven,  made,  or  cut,  so  as  to  be  fit  only  for 
shoes,  slippers,  boots,  bootees,  or  gaiters,  or  for  anything  else, 
except  buttons,  not  for  tassels  or  ornaments,  if  valued  at  above 
eighty  cents  per  pound,  is  subject  to  a  duty  of  fifty  cents  per 
pound,  and  in  addition  thereto  is  also  subject  to  a  duty  of  thirty- 
five  per  centum  ad  valorem. 

Demurrer  sustained.  Fourth  count  adjudged  bad.  Judgment 
for  the  defendant. 
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United  States  v.  Two  Hundred  and  Seventy-eight  Barbels  op 
Distilled  Spirits.  Joseph  A.  Botden  and  John  H.  Harring- 
ton, Claimants. 

Where  goods  are  withdrawn  from  a  United  States  bonded  warehouse  by  fraud,  the 
permit  so  obtained  is  a  mere  nullity,  and  the  person  perpetrating  the  frand  has  no  more 
right  to  the  possession  of  the  merchandise  than  if  th%  same  had  been  taken  by  force  or 
had  been  stolen  by  him. 
Goods  removed  from  a  United  States  bonded  warehouse  hj  consent  of  the  collector  ob- 
tained by  fraud  are  subject  to  forfeiture. 
Where  a  person  purchases  goods  as  agent  for  another,  knowing  that  the  same  ha<f  been 
remored  before  the  taxes  were  paid,  from  a  United  States  bonded  warehouse  by  fraud, 
the  principal  would  be  bound  by  the  knowledge  of  the  agent. 

The  jury  must  find  in  such  case  that  the  agent  was  cognizant  of  the  fraud  at  the  time  he 
made  the  purchase,  else  they  would  not  be  justified  in  finding  that  the  principal  was 
affected  by  the  antecedent  knowledge  of  the  agent. 

The  only  office  of  a  bill  of  exceptions  is  to  bring  before  the  appellate  court  such  questions 
as  were  duly  raised  and  properly  saved  in  the  subordinate  eonrt. 

Where  spirits  fraudulently  withdrawn  firom  a  bonded  warehouse  were  seized  for  nonpay- 
ment of  the  taxes  thereon,  after  they  had  been  mixed  at  a  rectifying  establishment  with 
others  belonging  to  the  claimants,  so  that  they  could  not  be  distinguished,  it  was  held 
that  the  United  States  were  entitled  to  a  forfeiture  of  a  fair  proportion  of  the  mixture, 
even  though  the  mixture  might  have  been  innocently  made,  provided  the  jury  were 
satisfied  from  the  evidence,  and  under  the  instructions  of  the  couri,  that  the  spirits 
fraudulently  withdrawn  would  have  been  by  law  liable  to  forfeiture,  if  they  had  not 
been  so  mingled  with  others. 

The  right  of  the  United  States  to  a  forfeiture  cannot  be  destroyed  by  the  intermixture 
of  the  liquors  fraudulently  taken  from  the  warehouse,  with  others  not  subject  to 
forfeiture. 

If  spirits  liable  to  forfeiturs  in  consequence  of  fraudulent  removal  from  a  United  States 
bonded  warehouse  and  for  nonpayment  of  taxes,  were  fhiudulently  mixed  with  others 
by  the  claimants  and  belonging  to  them.  In  order  to  destroy  the  identity  of  the  goods  so 
fhiudulently  removed,  then  the  entire  quantity  is  forfeited. 

This  rule  is  never  applied  where  the  goods  can  be  separated  and  distinguished. 

If  the  claimants  knew,  when  they  made  the  mixture,  that  the  spirits  which  they  mixed 
with  their  own  had  been  flraudulently  withdrawn  from  the  bonded  warehouse,  then  the 
spirits  seized  would  be  liable  to  forfeiture. 

The  rule  might  be  otherwise  where  the  effect  of  the  intermixture  was  to  convert  the  sub- 
stances into  a  new  species,  unless  the  new  species  can  be  reduced  to  its  elements. 

Wherever  i^oods  of  a  similar  kind  are  innocently  intermixed,  so  that  they  cannot  be  dis- 
tinguished, and  they  are  not  substantially  destroyed,  as  by  the  production  of  a  different 
species,  the  several  owners  may  reclaim  their  respective  shares,  and  take  possession  of 
the  same  wherever  they  can  find  them,  if  they  can  do  so  without  a  breach  of  the  peace, 
or  they  may  bring  trover  for  the  value  of  their  proportions,  against  the  person  in 
possession,  after  demand  and  notice. 

Under  the  aot  of  July  18, 1866,  where  spirits  on  which  taxes  were  imposed  were  found 
in  the  ouatody  of  the  claimants,  after  fhiudnlent  removal  from  the  warehouse,  with  the 
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tnxes  unpaid,  it  must  be  aunmed,  under  a  finding  of -the  jniy  like  the  one  in  this  case, 
that  the  claimants  held  them  for  the  purpose  of  selling  and  removal  in  fraud  of  tiie 
revenue. 

Erbob  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts.  Certain  distilled  spirits,  described  in  the 
information,  were  seized  at  Boston  in  this  district,  on  April  27, 
1867,  and  the  original  information  was  filed  in  the  District 
Court  on  May  15  following.  The  cause  of  seizure,  as  alleged, 
was  that  the  spirits  in  question  were  manufactured  in  the 
United  States,  and  that  having  been  so  manufactured  they  were 
at  {he  time  of  seizure,  and  had  been  for  a  long  time  before,  sub- 
ject to  a  tax  imposed  thereon,  under  the  acts  of  Congress  relat- 
ing to  internal  revenue ;  that  the  barrels  containing  the  spirits 
were  then  and  there  found  elsewhere  than  in  a  bonded  ware- 
house, to  wit,  in  a  store  and  building  occupied  by  tlie  firm  of  one 
of  the  claimants,  which  was  not  a  bonded  warehouse ;  that  the 
tax  so  imposed  on  the  said  distilled  spirits  had  never  been  paid, 
and  that  the  said  distilled  spirits  had  not  then  and  there  been 
removed  from  a  bonded  warehouse  according  to  law:  Subse- 
quent to  the  filing  of  tlie  information,  the  claimants  appeared 
and  severally  pleaded  that  the  goods  did  not,  nor  did  any  part 
thereof,  become  forfeited  as  alleged  in  the  information,  and  that 
none  of  the  allegations  in  the  information  were  true. 

Issue  was  joined  upon  each  of  those  pleas,  and  the  verdict  of 
the  jury  was  in  favor  of  the  United  States.  Exceptions  were 
taken  by  the  claimants  to  the  refusal  of  the  court  to  instruct  the 
jury,  as  requested,  and  also  to  the  instructions  of  the  court  as 
given  to  the  jury.  Separate  claims  were  filed  by  the  respective 
claimants  for  distinct  portions  of  the  spirits  seized,  and  in  mak- 
ing their  defence  they  set  up,  in  certain  aspects  of  the  case,  very 
different  theories,  both  in  the  pleadings  and  by  the  bill  of  excep- 
tions. Prior  to  the  seizure  several  hundred  barrels  of  spirits  of 
domestic  manufacture  deposited  here,  in  the  bonded  warehouses 
of  the  United  States,  had  been  withdrawn  upon  application  made 
in  due  form  to  the  collector  of  the  district.  The  application 
represented  that  the  spirits  were  to  be  transported  to  Eastport, 
in  the  State  of  Maine,  for  exportation  to  a  foreign  market ;  but 
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the  several  bonds  given  in  the  case,  as  required  by  law  and  the 
regulations  of  the  department,  proved  to  be  false  and  fraudn^ 
lent ;  and  the  bill  of  exception  stated  that  the  spirits  were  not  so 
transported,  nor  were  thej  intended  to  be  transported,  as  repre- 
sented in  the  application  to  withdraw  the  same,  but  were  re- 
moved for  sale  and  consumption  in  this  district  without  the  pay- 
ment of  the  taxes. 

The  spirits  seized  in  tiiis  proceeding  were  found  in  this  district, 
as  the  evidence  tended  to  show,  in  a  building  occupied  bj  the 
claimants,  but  not  a  bonded  warehouse,  and  were  at  the  time  of 
seizure  in  their  possession.  The  theory  of  the  United  States 
was,  that  the  spirits  seized  were  a  certain  part  of  the  spirits 
previously  withdrawn  from  the  bonded  warehouses,  by  means  of 
those  fiUse  and  fraudulent  bonds,  and  that  the  claimants  were 
parties  to  the  conspiracy  by  which  the  same  were  so  withdrawn 
without  the  payment  of  the  taxes,  and  in  fraud  of  the  laws  of 
Congress  providing  for  the  assessment  and  collection  of  the 
internal  revenue.  The  claimants  denied  that  the  spirits  in  con- 
troversy, were  any  portion  of  the  spirits  so  fraudulently  with- 
drawn from  the  bonded  warehouses,  and  insisted  that  the  one 
hundred  and  twenty-four  barrels  embraced  in  the  claim  first 
filed  had  been  put  in  leaches,  with  other  lots  of  spirits,  and 
mixed  and  rectified  so  that  it  was  impossible  to  identify  any 
one  Jot  from  another,  as  when  originally  put  into  the  leaches. 
Several  answers  were  made  by  the  Government  to  that  defence. 

It  was  insisted  that  the  spirits  in  question  were  a  part  of  the 
identical  spirits  so  fraudulently  removed  firom  the  bonded  ware- 
houses, and  denied  that  they  had  ever  been  mixed  with  any 
other  lots  as  alleged. 

That  the  mixing  of  the  spirits,  if  done  as  alleged,  was  inten- 
tionally and  fraudulently  done  by  the  claimants,  with  the  knowl- 
edge that  the  same  had  been  so  withdrawn  by  fraud  ftom  the 
bonded  warehouses,  and  for  the  purpose  of  destroying  the  iden^^ 
tity  of  the  spirits,  and  to  defraud  the  United  States  of  the  tax 
imposed  on  the  spirits.  Harrington  contended  that  he  bought 
the  spirits  described  in  the  claim  through  and  by  means  of  the 
other  claimant,  as  bis  agent,  and  they  both  claimed  that  they 
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purchased  the  spirits  in  open  market,  and  without  any  knowledge 
that  the  same  had  been  fraudulently  withdrawn  from  the  bonded 
warehouses ;  but  the  Government  insisted  that  the  spirits  were 
in  the  possession  of  the  claimants  at  the  time  of  seizure,  and 
that  they  intended  to  sell  and  remove  the  same,  in  fraud  of  the 
internal  revenue  laws,  and  with  the  design  to  evade  the  payment 
of  the  taxes. 

Evidence  was  introduced,  as  stated  in  the  bill  of  exceptions, 
tending  to  prove  the  facts  as  claimed  both  by  the  United  States 
and  the  claimants,  and  it  was  admitted  that  the  seizure  waa 
made  before  the  expiration  of  the  time  allowed  by  the  regulations 
of  the  department  for  the  completion  of  the  transportation.  For- 
feiture of  the  spirits  seized  was  alleged,  in  the  first  count  of  the 
information,  for  a  violation  of  the  provisions  contained  in  §  44 
of  the  act  of  July  18, 1866,  which  enacts  that  persoois  who  shall 
remove  any  distilled  spirits  from  the  place  where  they  were  dis- 
tilled, otherwise  than  into  bonded  warehouses,  as  provided  by 
law,  shall  be  liable  to  a  penalty  or  to  imprisonment,  and  the 
provision  is,  that  all  distilled  spirits  so  removed,  and  that  all 
distilled  spirits  found  elsewhere  than  in  a  bonded  warehouse,  not 
having  been  removed  from  such  warehouse  according  to  law, 
and  the  tax  imposed  on  the  same  not  having  been  paid,  shall  be 
forfeited,  and  may  be  seized  and  sold  lor  the  tax  and  expenses 
of  seizure  and  sale.    See  14  Stat,  at  Large,  168. 

Cf-.  S.  Sillardy  XJ.  S.  District  Attorney,  District  of  Massachusetts. 

jR.  M.  MarMBy  Jr.,  for  claimants. 

Gliffobd,  J.  Merchandise,  articles,  or  objects  on  which  taxes 
are  imposed  by  the  provisions  of  law,  found  in  the  possession  or 
within  the  control  of  any  person,  in  fraud  of  the  internal  revenue 
laws,  or  with  the  design  to  avoid  the  payment  of  such  taxes,  may 
be  seized  as  provided  in  §  9  of  the  act  of  July  13, 1866,  and  the 
provision  is,  that  the  same  shall  be  forfeited  on  that  account. 
14  Stat,  at  Large,  111. 

Founded,  as  the  second  and  third  counts  are,  upon  that  pro- 
vision, it. is  quite  clear  that  they  are  drawn  with  technical 
accuracy,  and  it  is  not  necessary  to  examine  the  fourth  and  fifth 
countS}  as  they  were  withdrawn  before  verdict*    See  also  13 
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Stat,  at  Large,  240;  14  Stat  at  Large,  160,  162.  All  ne- 
cessity for  any  discussion  in  regard  to  facts  of  the  case  is  re- 
moved by  the  verdict  of  the  jury,  which  shows  that  the  theory 
assumed  by  the  United  States  is  correct ;  that  the  spirits  de- 
scribed in  the  information  were  parcel  of  the  spirits  previously 
withdrawn  from  the  bonded  warehouses  by  means  of  the  false  and 
fraudulent  bonds,  and  that  the  claimants  were  parties  to  the  con- 
spiracy by  which  the  same  were  so  withdrawn  without  the  pay- 
ment of  the  taxes  to  which  they  were  subject  under  the  internal 
revenue  laws.  Nothing,  therefore,  remains  to  be  considered  but 
the  exceptions  to  the  rulings  and  instructions  of  the  court.  Ex- 
amination will  first  be  made  of  the  exceptions  taken  by  the 
claimants  to  the  rulings  of  the  court  in  refusing  the  prayers  they 
presented  for  instructions  to  the  jury.  They  requested  the  court 
to  instruct  the  jury  that  the  spirits,  if  they  had  been  deposited  in 
a  bonded  warehouse,  and  had  been  removed  therefrom  upon  ap- 
plication to  the  collector  and  by  his  authority,  for  rectification  or 
transportation  for  exportation,  were  not  liable  to  forfeiture.  Un- 
limited as  the  language  of  the  request  is,  argument  is  hardly 
necessary  to  show  that  it  was  properly  refused,  as  the  language 
is  broad  enough  to  save  the  spirits  from  forfeiture,  even  if  found 
in  the  possession  and  within  the  control  of  the  party  who  frau- 
dulently withdrew  them  from  the  bonded  warehouse. 

Fraud,  it  is  sometimes  said,  will  vitiate  anything,  but  the  re- 
quest in  this  case  makes  no  distinction  between  a  possession 
obtained  by  fraud  and  that  acquired  according  to  law.  Strictly 
examined,  the  theory  of  the  request  is,  that  the  spirits  were  not 
liable  to  forfeiture  if  they  had  been  formally  withdrawn  (no 
matter  by  what  means)  from  the  bonded  warehouse  where  they 
had  been  deposited ;  but  the  court  is  of  the  opinion  that  a  permit 
obtained  by  fraud  from  the  collector  to  withdraw  the  spirits,  as 
respects  the  perpetrator  of  the  fraud,  is  a  mere  nullity,  and  such 
a  party  would  have  no  better  right  to  the  possession  of  the  spirits 
than  he  would  have  had  if  they  had  been  stolen  by  him,  or  than 
he  would  have  had  if  he  had  taken  them  by  force  from  the  public 
warehouse. 

Precisely  the  same  objections  apply  to  the  second  request  for 
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instruction  to  the  jnrj,  which  was  that  if  the  spirits  had  been 
removed  from  a  bonded  warehouse  upon  application  to  the  col- 
lector, and  upon  giving  bonds  to  his  acceptance  and  upon  his 
permission,  and  were  seized  before  the  expiration  of  the  time 
allowed  for  the  rectification  or  transportation,  then  the  spirits 
were  not  liable  to  forfeiture.  Like  the  preceding,  this  request  is 
based  on  the  theor  j  of  law,  that  if  the  spirits  passed  out  of  the 
bonded  warehouse  by  consent  of  the  collector,  no  matter  if  his 
consent  was  procured  by  the  grossest  fraud,  or  even  by  force,  the 
spirits  are  not  liable  to  forfeiture,  even  in  the  hands  of  the  guilty 
party.  Such  a  theory  cannot  be  adopted,  and  need  not  be  further 
examined.  Apart  from  the  qualification  appended  by  the  court 
to  the  third  request,  it  would  need  no  explanation,  as  it  was  given 
as  requested,  so  far  as  respects  the  first-named  claimant.  The 
substance  of  the  request  was,  that  if  the  spirits  had  been  removed 
from  a  bonded  warehouse,  as  supposed  in  the  preceding  request, 
and  had  been  bought  by  the  claimants  of  the  party  who  withdrew 
the  same,  or  his  agent,  without  knowledge  of  the  fact  that  the 
bonds  furnished  were  worthless,  or  that  the  spirits  were  removed 
from  the  warehouse  with  intent  to  defraud  the  United  States, 
then  the  spirits  were  not  liable  to  forfeiture.  Given  as  the  re- 
quest was,  so  far  as  respects  the  first  claimant,  he  has  no  grounds 
of  complaint,  unless  it  be  with  the  verdict  of  tlie  jury,  as  will 
presently  more  fully  appear.  Stated  in  the  exact  words  of  the 
court,  the  qualification  annexed  to  the  request  was  that  if  Boydea 
bought  the  spirits  as  agent  for  Harrington,  and  Boyden  was  cog- 
nizant of  the  fraud,  Harrington  would  be  so,  and  by  his  knowl- 
edge. Whether  the  knowledge  Boyden  had  of  the  fraud  was 
acquired  before  or  after  he  was  agent,  to  make  the  purchase  for 
his  principal,  does  not  appear,  but  for  the  purpose  of  this  inves- 
tigation it  must  be  assumed  that  it  was  before  he  was  so  employed, 
as  the  instruction,  as  given,  is  broad  enough  to  include  both 
theories.  Authorities  are  not  wanting  where  it  is  held  that  the 
principal  is  not  bound  by  any  such  knowledge  of  his  agent,  unless 
the  agent  acquired  the  knowledge  subsequent  to  his  employment. 
Batik  of  United  States  v.  Datns,  2  HilL  460  ;  Howard  Ina.  Co.  ▼. 
JIalsejf,  4  Seld.  274 ;  Weiser  v.  Denum,  6  Seld.  77 ;  N.  T.  Cenr 
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tral  Ins.  Co.  v.  NaU  Protection  Im.  Cb.,  20  Barb.  476 ;  1  Pars,  on 
Con.  75 ;  2  Lea.  Cas.  in  Eq.  164.  Those  authorities  hold  that 
unless  notice  of  the  facts  in  question  come  to  the  knowledge  of  the 
agent  while  he  is  concerned  for  the  principal,  and  in  the  course  of 
the  very  transaction  in  which  he  is  employed,  the  principal  is  not 
affected  by  the  knowledge  of  the  agent ;  but  Judge  Story  admits 
that  if  the  knowledge  was  acquired  by  the  agent  so  near  the  trans- 
action that  the  agent  must  be  presumed  to  recollect  it,  the  princi- 
pal is  affected  by  that  knowledge.  Story  on  Agency  (16th  ed.), 
§  140.  Such  was  the  express  ruling  of  the  court  in  the  case  of 
Hovey  y.  Blanehard^  IS  N.  H.  145,  and  the  reasons  assigned  in 
support  of  the  ruling  appear  to  be  correct.  Patten  v.  Ins.  Go,  40 
N.  H.  375 ;  Hargremes  y.  BothweUy  1  Keen  B.  158 ;  JMler  y. 
BermeUj  2  Hare,  404 ;  Sort  y.  Farmers'  and  Mee.  Bankj  88  Yt 
252 ;  18  Am.  Law  Beg.  188. 

Contrary  decisions  haye  been  made  upon  the  point  in  the 
courts  of  the  past  century.  The  Court  of  Common  Fleas  held,  in 
the  case  of  Norwood  y.  Dresser^  108  Eng.  C.  L.  585,  that  the 
principal  was  not  affected  in  the  sale  and  purchase  of  merchan- 
dise with  any  knowledge  acquired  by  his  agent  before  his  em- 
ployment, but  the  case  was  carried  to  the  Exchequer  Chamber, 
where  the  judgment  of  the  Common  Pleas  was  unanimously  oyer- 
ruled.  Where  the  agent  of  the  buyer  purchases,  on  behalf  of  his 
principal,  goods  of  the  factor  of  the  seller,  the  agent  haying 
present  in  his  mind,  at  the  time  of  the  purchase,  that  the  goods 
he  is  buying  are  not  the  goods  of  the  factor,  though  sold  in  the 
factor's  name,  the  knowledge  of  the  agent,  howeyer  acquired,  says 
the  court,  is  the  knowledge  of  the  principal.  Dresser  y.  Ncrwoody 
17  C.  B.  N.  S.  481.  By  the  instruction  in  this  case,  the  jury 
-were  told  that  if  the  agent  was  cognizant  of  the  fraud  at  the  time 
of  the  purchase,  the  principal  was  bound  by  that  knowledge,  and 
I  am  of  the  opinion  that  the  charge  was  correct,  whether  the 
knowledge  of  the  agent  was  acquired  at  that  time  or  the  day  be- 
fore, as  the  requirement  of  the  instruction  was,  that  the  jury 
must  find  that  the  agent  was  cognizant  of  the  fraud  at  the  time 
he  made  the  purchase,  else  they  would  not  be  justified  in  finding 
that  the  principal  was  affected  by  the  antecedent  knowledge  of 
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the  agent.  Beyond  question,  the  jury  found  that  the  first-named 
claimant  was  in  the  possession  of  the  spirits  with  knowledge,  at 
the  time  he  made  the  purchase  for  the  other  claimant,  that  they 
had  been  withdrawn  by  fraud  from  the  bonded  warehouses,  and 
that  the  tax  to  which  they  were  subject  had  not  been  paid.  Sug- 
gestion is  made  that  the  evidence  did  not  warrant  the  finding  of 
the  jury,  but  the  decisive  answer  to  that  suggestion  is,  that  the 
only  office  of  a  bill  of  exceptions  is  to  bring  before  the  appellate 
court  such  questions  as  were  duly  raised  and  properly  saved  in 
the  subordinate  court. 

Exception  was  also  taken  to  the  ruling  of  the  court  in  refus- 
ing to  give  the  fourth  request  for  instruction,  which  was  to 
the  effect  as  follows :  That  if  the  spirits,  proved  in  the  case 
not  to  have  paid  a  tax,  had  passed  through  the  rectifiers  in 
which  there  were  other  spirits,  and  had  in  that  way  become 
mixed  with  them,  then  no  portion  of  the  spirits  when  rectified 
would  be  liable  to  forfeiture ;  but  the  court  refused  to  give  the 
instruction  as  requested,  and  instructed  the  jury  to  the  effect 
following  :  That  if  the  spirits  seized  came  from  the  recti- 
fiers in  which  the  spirits  so  fraudulently  withdrawn  from  the 
bonded  warehouses  were  mixed  with  other  lots  belonging  to  the 
claimants  so  that  they  could  not  be  distinguished,  the  United 
States  were  entitled  to  a  forfeiture  of  a  fair  proportion  of  the 
mixture,  even  though  the  mixture  might  have  been  innocently 
made,  provided  the  jury  were  satisfied,  from  the  evidence  under 
the  instructions  given  by  the  court,  that  the  spirits  so  fraudu- 
lently withdrawn  would  be  by  law  forfeited  if  they  had  not  been 
so  mixed  with  other  lots.  That  if  tlie  jury  were  satisfied,  as 
aforesaid,  that  the  spirits  so  fraudulently  removed  would  have 
been  forfeited  if  they  had  not  been  so  mixed,  and  the  jury  also 
find  that  they  were  fraudulently  so  mixed  by  the  claimants  with 
knowledge  that  they  had  been  so  removed  by  fraud,  and  for  the 
purpose  of  destroying  the  identity  of  the  spirits  and  of  defraud- 
ing the  United  States,  then  the  entire  quantity  seized  is  forfeited. 
Extended  reply  to  the  objections  taken  to  the  ruling  of  the  court 
in  refusing  to  give  the  fourth  request  for  instruction  is  unneces- 
sary, as  it  obviously  assumed  that  the  rights  of  the  United  States 
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were  whoUj  lost  by  the  intermixture,  however  made  and  hj 
whomsoever  the  act  was  done.  Such  a  rule  cannot  be  adopted, 
as  it  merges  all  distinction  between  an  innocent  and  fraudulent 
act,  and  requires  tlie  same  finding  bj  the  jury,  whether  the  mix* 
ture  was  occasioned  by  mistake  or  was  the  result  of  fraudulent 
design.  Cases  where  the  intermixture  is  made  by  mutual  con* 
sent  or  by  the  act  of  a  third  person  need  not  be  considered,  as  it 
is  conceded  that  the  intermixture  in  this  case  was  by  the  act  of 
the  claimants,  and  it  is  not  pretended  that  the  United  States 
consented  to  the  act.  .  Where  the  intermixture  was  made  wil* 
fully  and  not  by  mutual  consent,  by  the  rules  of  the  civil  law,  he 
who  made  it  acquired  the  whole  upon  the  ground  of  conversion, 
but  the  common  law  adopted  the  opposite  rule,  and  with  more 
policy  and  justice  to  guard  against  fraud,  gave  the  whole  prop- 
erty, without  requiring  any  account,  to  him  whose  property  was 
originally  invaded,  and  its  distinct  character  destroyed.  2  Kent 
Com.  (11th  ed.)  448 ;  Ryder  v.  Hathaway,  21  Pick.  806 ;  HaH 
V.  Ten  Eycky  2  Johns.  Ch.  R.  62 ;  WiUard  v.  Bice,  11  Met.  493  ; 
Wingate  v.  SmUh,  20  Me.  289 ;  Tayhr  v.  Jonee,  42  N.  H.  25. 
Many  exceptions,  however,  exist  to  that  rule,  and  it  is  said  that 
it  is  never  carried  further  than  necessity  requires,  and  it  is  cer- 
tain that  it  never  applies  in  cases  where  the  goods  can  be  distin- 
guished and  separated,  as  in  that  case  no  change  of  property 
takes  place.  3  Bl.  Com.  405 ;  Froei  v.  WiUard,  9  Barb.  440 ; 
CurtU  V.  Oroat,  6  John.  168.  Divested  of  immaterial  matters, 
the  case  before  the  court  presents  the  following  facts.  Distilled 
spirits  fraudulently  withdrawn  from  the  bonded  warehouses,  and 
liable  to  forfeiture  on  that  account,  were  mixed  by  the  claimants 
with  other  similar  spirits  of  their  own  property,  and  the  mixture 
so  made  by  the  claimants  was  passed  through  the  process  of  rec- 
tification ;  and  the  question  is,  whether  the  rectified  product  was 
subject  to  seizure  and  forfeiture,  because  one  moiety  of  the  mix- 
ture had  been  fraudulently  withdrawn  as  aforesaid  from  the 
bonded  warehouses. 

Examined  carefully,  it  will  be  seen  that  the  fourth  re- 
quest for  instruction  affirms  that  no  portion  of  the  spirits 
under  those  circumstances  would  be  liable  to  forfeiture,  and 
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as  framed  it  admits  of  no  exception  or  qualification^  and  there> 
fore  is  plainly  erroneous,  as  it  is  clear  that  the  spirits  seized 
would  be  liable  to  forfeiture  if  the  claimants  knew,  when  they 
made  the  mixture,  that  the  spirits  which  they  mixed  with  their 
own  had  been  fraudulently  withdrawn  from  the  bonded  ware- 
houses, and  were  then  and  there  liable  to  forfeiture  on  that 
account.  Exceptional  cases  undoubtedly  arise  even  under  the 
rules  of  common  law,  where  it  is  held  that  an  undistinguishable 
confusion  of  goods  with  other  goods  of  similar  species  works  a 
conversion,  and  that  the  title  passes  to  the  party  in  possession  ; 
but  the  general  rule  is  certainly  the  other  way,  unless  the  effect 
of  the  intermixture  was  not  only  to  destroy  the  identity,  but  to 
convert  the  substance  into  a  new  species.  Different  rules  apply 
where  the  intermixture  is  of  goods  or  substances  of  different 
species,  or  where  the  effect  of  the  intermixture  is  to  produce 
something  of  a  different  species,  unless  the  new  species  can  be 
reduced  to  its  former  rude  materials  or  elements.  Pratt  y. 
Bryant  et  al.y  20  Vt.  888.  Several  cases  decide  that  where  the 
effect  of  the .  intermixture  is  to  produce  an  entirely  different 
species,  then  it  may  be  held  that  there  is  a  conversion,  and  the 
person  whose  property  has  been  innocently  taken  loses  his  prop- 
erty, but  has  a  right  of  aQtion  to  recover  its  value.  SiUbury  v. 
McCoony  8  Gomst.  879 ;  Dam%  v.  EoBley,  18  Ills.  192 ;  BM9  et  al. 
v.  Lee^  6  John.  848  ;  Brawn  v.  Sax  et  al.j  7  Cow.  95. 

Whenever  goods  of  a  similar  kind  are  innocently  intermixed, 
so  that  they  cannot  be  distinguished,  and  they  are  not  substan- 
tially destroyed,  by  the  production  of  something  of  a  different 
species,  the  several  owners  may  reclaim  their  respective  shares, 
and  may  take  possession  of  the  same  wherever  they  can  find  it, 
if  they  can  do  so  without  a  breach  of  the  peace,  or  they  may 
bring  trover  for  the  value  of  their  respective  proportions  against 
the  person  in  possession,  after  demand  and  notice.  Ryder  v. 
Hathaway y  21  Pick.  298 ;  Pratt  v.  Bryawt  et  aly  20  Yt.  888 ; 
ColttnU  V.  BeeveSy  2  Camp*.  576  ;  Bryant  v.  Ware^  80  Me.  295 ; 
Beach  v.  ShmidtZy  20  111.  185 ;  MeDoweU  v.  jBmeQ,  87  Penn. 
St.  165.  Apply  these  rules  to  the  first  instruction  given  by  the 
court,  and  it  is  clear  that  it  was  quite  as  favorable  to  the  claim- 
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ants  as  thej  had  any  right  to  expect.  Rectification  did  not 
change  the  species  of  the  spirits,  but  the  efiect  of  passing  them 
through  the  rectifiers  was  to  remove  impurities,  and  perhaps  to 
raise  their  value,  and  the  instruction  given  by  the  court  saved  to 
the  claimants  the  benefit  of  any  such  improvement  in  the  spirits. 
The  correctness  of  the  second  instruction  is  too  obvious  to  require 
anj  argument  in  its  support.  Objection  is  also  made  that  the 
ninth  section  of  the  act  of  July  18, 1866,  afibrds  no  legal  founda- 
tion for  the  second  and  third  counts  in  the  information.  Taxes 
were  imposed  on  these  spirits  by  the  provisions  of  law,  and  they 
were  found  in  the  possession  and  custody  of  the  claimants,  and 
within  their  control,  and  it  must  be  assumed,  under  the  finding 
of  the  jury,  that  the  claimants  held  the  spirits  in  possession,  for 
the  purpose  of  selling  and  removing  them,  in  fraud  of  the  inter- 
nal revenue  laws,  and  with  design  to  avoid  the  payment  of  the 
taxes,  and  the  provision  is,  that  all  such  merchandise,  articles, 
or  objects  may  be  seized  by  the  collector,  and  the  same  shall  be 
forfeited.  UniUd  States  v.  One  Stillj  5  Int.  Rev.  189. 
Judgment  affirmed. 


Lewis  0.  Englanb  v.  Abu  ah  Thompson  ei  al. 

BEFORE  CLIFFORD  AND  LOWELL,  JJ. 

The  prorision  in  a  Hcense  to  use  s  patented  inyention  on  machinery  nsed  in  tanning  was, 
that  the  defendants  might  enlarge  their  vats,  or  increase  the  number  bj  paying  an 
additional  patent>fee  in  the  same  proportion  as  that  stipulated  in  the  license  for  the  vats 
oonstrueted  at  the  date  thereof.  The  defendants  enlarged  their  tannery  after  license, 
and  in  the  new  part  made  new  vats,  in  twelve  of  which  they  nsed  the  patented  improve- 
ments. By  the  terms  of  the  license  the  defendants  acquired  the  right  to  make  and  use 
tiie  improvement  to  the  capacity  of  their  tannery,  embracing  one  hundred  and  sixty-nine 
bark  vats,  and  containing  sixteen  thousand  seven  hundred  cnbic  feet.  They  did  not 
put  the  improvement  into  a  third  of  the  vats  in  their  tannery  at  the  date  of  the  license, 
or  use  it  in  vats  containing  in  the  aggregate  one  half  the  cubic  feet  authorized.  Hdd 
that  the  plaintiff  could  not  recover  damages  for  the  use  of  the  improvement  in  the  new 
part,  as  the  defendants  had  not  used  the  improvement  to  an  extent  greater  than  provided 
for  in  the  license  at  the  date  thereof  or  greater  than  the  capacity  of  the  tannery  before  it 
was  enlarged.  * 

The  defendants  were  empowered  by  the  license  to  use  the  patented  improvements  up  to 
the  date  of  the  expiration  of  the  patent  of  earlier  date.    They  continued,  however,  the  use 
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of  the  patented  improvements  after  that  time  against  the  protest  of  the  plaintiff.  The 
defendants  insisted  that  they  had  a  right  so  to  continue  the  nse  of  the  improvements 
covered  by.  the  first  patent  under  the  provision  of  the  license  to  the  effect  that  if  they 
wished  to  continue  to  use  such  improvement  during  what  remained  of  the  term  of  the 
second  letters-patent,  after  the  first  had  expired,  they  might  do  so  by  paying  an 
additional  patent-fee  equal  to  one  half  the  amount  agreed  to  be  paid  for  the  term  which 
expired  with  the  older  patent,  and  that  the  only  remedy  for  the  plaintiff  was  assumpsit 
to  rebover  the  additional  patent-fee ;  but  the  court  held  otherwise,  because,  1.  the 
license  expired  with  the  term  of  the  first  patent ;  2.  the  stipulation  In  question  was  only 
an  agreement  to  grant  an  extension  of  the  license  which  the  defendants  might  accept  or 
not ;  8.  if  they  elected  to  refuse  the  license  and  did  not  nse  the  Improvement,  the  plain* 
tiff  would  have  no  cause  of  action.  Therefore,  if  defendants  elected  to  take  the  liceaose, 
they  must  pay  the  required  additional  patent-fee  before  they  could  acquire  the  right  to 
use  the  improvement  beyond  the  term  of  the  first  patent. 

Tbespass  on  the  case  for  infringement  of  letters-patent.  Cer- 
tain* improvements  in  machinery  used  in  tanning,  and  also  in 
the  construction  of  yats  used  for  the  same  purpose,  were  in  vented 
hj  the  plaintiff  prior  to  May  17, 1851,  for  which  he  held  letters- 
patent,  issued  in  due  form  of  law,  securing  to  him  the  exclusive 
right  and  liberty,  for  the  respective  terms  therein  mentioned,  to 
make  and  use  those  improvements  and  vend  the  same  to  others 
to  be  used ;  and  the  evidence,  as  reported,  showed  that  the  plaintiff 
on  that  day,  by  an  instrument  in  writing  of  that  date,  authorized 
and  licensed  the  defendants  to  make,  construct,  and  use  in  the 
^  tannery  then  occupied  by  them,  situated  at  Woburn,  in  this  Dis- 
*  trict,  his  said  '^improvements  in  tanning  to  the  extent  and  capacity 
of  the  present  size  of  their  tannery,"  which  then  had  one  hundred 
and  sixty-nine  bark  vats,  the  whole  containing  sixteen  thousand 
seven  hundred  cubic  feet.  Letters-patent  for  the  first-named 
improvement  were  granted  to  the  plaintiff  on  June  19, 1847, 
and  for  the  other  improvement  on  December  24, 1850,  as  recited 
in  the  instrument  of  license.  Provision  was  made  in  the  license 
that  if  the  defendants  should  thereafter  extend  the  size  of  their 
^  tannery  "  by  enlarging  or  increasing  the  number  of  vats,''  the 
plaintiff  should  have  the  right  to  demand  an  additional  patent- 
fee  in  the  same  proportion  as  that  charged  for  the  then  existing 
number  of  vats  and  their  contents. 

By  the  terms  of  the  license  the  plaintiff  granted,  sold,  assigned, 
and  transferred  to  the  defendants  the  exclpsiibd  right  and  liberty 
to  make,  construct,  and  use  his  improvement  in  their  tannery 
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for  the  period  of  fourteen  years  from  the  date  of  the  first  patent ; 
but  the  stipulation  in  the  same  instrument  was  that  if  the  de- 
fendants wished  to  continue  the  use  of  the  improvements  in  their 
tannery  for  the  additional  time  of  three  years  and  six  months  to 
the  end  of  the  term  of  the  second  letters-patent,  they  should 
have  a  right  to  do  so  by  paying  an  additional  patent-fee  equal  to 
one  half  the  amount  agreed  to  be  paid  for  the  license  granted  as 
stipulated  in  the  instrument.  They  did  continue  to  use  the  im- 
provement described  in  the  second  letters-jJatent  for  the  addi- 
tional period  of  three  years  and  six  months,  but  they  neglected 
and  refused  to  pay  any  additional  patent-fee  for  such  use,  although 
the  same  was  duly  demanded  of  them  by  the  plaintiff,  who  sea- 
sonably requested  them  to  take  a  license  for  that  period,  insisting 
at  the  same  time  that  they  had  no  right  to  use  the  improvement 
under  the  license  to  which  reference  has  been  made.  He  also 
claimed  that  they  had  built  a  new  tannery,  and  that  they  were 
infiringing  his  letters-patent  by  using  the  patented  improvements 
in  such  new  tannery.  Unable  to  find  redress  by  other  means,  the 
plaintiff  brought  the  present  action  for  damages  for  the  alleged 
infringement  of  his  patent.  The  writ  was  dated  April  29, 1867, 
and  the  declaration  was  founded  on  the  patent  of  December  24, 
1850,  and  the  reissued  patent  December  17, 1864,  as  extended 
from  the  date  of  the  original  patent.  Infringement  was  alleged 
on  January  2, 1865,  with  the  usual  allegation  claiming  damages, 
both  before  and  after  that  day,  so  that  damages  were  claimed  as 
well  upon  the  original  as  the  extended  term  of  the  patent.  Be- 
fore the  hearing  the  parties  filed  a  stipulation  in  writing  with 
the  clerk,  waiving  a  jury,  and  submitting  the  cause  to  the  court 
to  be  heard,  as  provided  in  the  act  of  Congress  upon  that  subject. 
18  Stat,  at  Large,  5.  Subsequent  to  the  submission  of  the  cause, 
the  evidence  was  taken  in  open  court,  and  was  fully  reported  to 
the  acceptance  of  both  parties. 

T,L.  Wakefield  tor  jildinUS.^ 

Converse  and  SUly  for  defendants. 

Clifford,  J.  The  theory  of  the  plaintiff  is  that  the  defendants 
constructed  another  tannery,  in  addition  to  the  one  occupied  by 
them  at  the  time  the  license  was  executed,  and  he  alleges  that 
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they  have  wrongfully  couBtructed  and  used  his  patented  improve- 
ments in  their  new  tannery,  and  claims  damages  on  that  ac- 
count. He  also  claims  damages  for  the  use  of  the  same,  from 
the  expiration  of  the  first  letters-patent  to  the  end  of  the  original 
term  of  the  second  letters-patent,  embracing  a  period  of  three 
years  and  six  months,  and  also  from  the  date  of  the  renewal  of 
the  second  letters-patent  to  the  date  of  the  writ.  Denied  as  the 
several  claims  are  by  the  defendants,  they  will  be  separately  con- 
sidered, and  alBo  because  they  are  based  upon  entirely  different 
facts  and  circumstances. 

No  question  is  made  as  to  the  validity  of  the  patent,  and 
the  defendants  virtually  admit  that  they  have  used  the  im- 
provements of  the  plaintiff  during  the  whole  period,  as  alleged 
in  the  declaration.  Considered  in  the  order  adopted  at  the 
argument,  the  first  question  presented  for  decision  is,  whether 
the  defendants  have  used  the  patented  improvement  in  any 
tannery  other  than  the  one  they  occupied  at  the  date  of  the 
license.  They  never  had  but  one  license,  and  they  deny  that 
they  ever  used  the  patented  improvement  in  any  tannery  other 
than  the  one  therein  described,  and  the  plaintiff,  in  the  view  of 
the  case  taken  by  the  court,  fails  to  sustain  any  such  claim. 
Undoubtedly  the  defendants  enlarged  their  tannery  subse- 
quently to  the  date  of  the  license,  and  the  evidence  shows  that 
they  constructed  in  the  new  part  of  the  same  some  twenty-eight 
or  thirty  new  vats,  in  twelve  of  which  they  used  the  patented 
improvements  belonging  to  the  plaintiff.  Indefinite  as  the  evi- 
dence is,  it  is  not  possible  to  give  any  precise  description  of  the 
location  of  the  old  part  of  the  tannery,  except  that  it  bordered 
upon  a  brook,  which  flowed  past  it,  on  one  side,  and  that  the  new 
part  or  enlargement  was  constructed  on  the  opposite  side  of  the 
stream,  some  fifty  or  a  hundred  feet  distant,  but  it  appeared  that 
when  the  enlargement  was  made,  the  engine  and  beam-house  in 
the  old  part  was  moved  to  a  new  locality,  for  the  use  of  both, 
showing  to  the  satisfaction  of  the  court  that  what  was  done  by 
the  defendants  was  properly  to  be  regarded  as  an  enlargement  of 
the  old  tannery  and  not  as  the  construction  of  a  new  one,  as  sup- 
posed by  the  plaintiff.  When  the  license  was  granted,  the  de- 
fendants had  in  their  tannery  one  hundred  and  sixty-nine  bark 
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vats,  and  by  the  terms  of  the  license  they  acquired  the  right  to 
make,  construct,  and  use  the  patented  improvement  to  the  extent 
and  capacity  of  their  tannery,  embracing  one  hundred  and  sixty- 
nine  bark  vats,  containing  sixteen  thousand  seven  hundred  cubic 
feet,  and  the  provision  was,  that  they  might  enlarge  the  vats,  or 
increase  the  number,  by  paying  an  additional  patent-fee,  in  the 
same  proportion  as  that  stipulated  in  the  license  for  the  vats  pre- 
viously constructed,  but  they  never  put  the  improvement  into 
one  third  part  of  the  vats  which  were  in  the  tannery  at  the  date 
of  the  license,  nor  did  they  ever  use  the  improvement  in  vats 
containing  in  the  aggregate  one  half  the  number  of  cubic  feet, 
as  authorized  by  the  terms  of  that  instrument.  Viewed  in  any 
light,  the  first  ground  of  claim  set  up  by  the  plaintiff  is  not  sup- 
ported by  the  evidence. 

Authority  to  make,  construct,  and  use  both  the  patented  im- 
provements of  the  plaintiff  was  granted  to  the  defendants  by  the 
license  to  June  19, 1861,  when  the  term  of  the  first  letters-patent 
expired,  but  the  term  of  the  second  letters-patent,  as  originally 
granted,  extended  for  three  years  and  six  months  longer,  and 
the  evidence  shows  to  a  demonstration,  that  the  defendants  con- 
tinued to  use  that  improvement  throughout  that  entire  period 
without  consent  or  license  of  the  plaintiff,  and  in  spite  of  his  ob- 
jections and  repeated  remonstrance.  Although  informed  by  the 
plaintiff  that  their  license  had  expired,  and  requests  to  take  a 
new  one,  the  defendants  refused  so  to  do,  or  in  any  manner  to 
recognize  the  right  of  the  plaintiff,  insisting  that  they  were  still 
protected  in  using  the  improvement  under  the  old  license  by 
virtue  of  the  stipulation  therein  contained,  that  if  they  wished  to 
continue  to  use  the  improvement  in  their  tannery,  for  what  re- 
mained of  the  term  of  the  second  letters-patent,  when  the  term 
of  the  first  letters-patent  expired,  they  might  do  so  by  paying  an 
additional  patent-fee,  equal  to  one  half  the  amount  agreed  to  be 
paid  for  the  term  which  expired  with  the  term  of  the  first  letters- 
patent,  and  they  still  insist  that  they  lawfully  continued  to  use 
the  improvement  under  that  stipulation  in  the  old  license,  and 
that  the  only  remedy  for  the  plaintiff  is  an  action  of  assumpsit 
to  recover  the  additional  patent-fee ;  but  the  court  is  of  a  different 
opinion,  for  several  reasons :  — 
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Because  the  license  expired  with  the  term  of  the  first  letters- 
patent. 

Because  the  stipulation  in  question  is  but  an  agreement  to 
grant  an  extension  of  the  license  which  the  defendants  might 
take  or  refuse. 

Because,  if  they  elected  to  refuse  the  license,  and  did  not  use 
the  improvement,  the  plaintiff  would  have  no  cause  of  action,  and 
consequently  if  they  elected  to  take  it,  they  must  pay  the  required 
additional  patent-fee  before  they  could  acquire  tlie  right  to  use 
the  improvement  beyond  the  time  of  the  first  letters-patent. 
Regarded  as  a  license,  there  is  much  force  in  the  suggestions  of 
the  defendants  that  the  payment  of  the  patent-fee  is  not  a  condi- 
tion precedent  to  the  right  to  use  the  improvement,  but  the  stipu- 
lation is  nothing  more  than  an  agreement  to  grant  a  license, 
should  the  defendants  elect  to  take  one,  on  the  conditions  therein 
specified,  and  when  viewed  in  that  light  it  is  clear  that  the  plain- 
tiff is  right,  and  the  defendants  liable  as  infringers,  as  they  refused 
to  take  the  license  or  to  pay  the  additional  patent-fee  as  stipulated 
in  the  old  license. 

Extended  remarks  upon  the  third  ground  of  claim  set  up 
by  the  plaintiff  is  unnecessary,  as  the  use  of  the  improvement 
under  the  extended  term  of  the  letters-patent  to  the  date  of  the 
bill  of  complaint  is  admitted,  and  as  it  appears  that  all  right  of 
the  defendant  to  use  the  improvement  under  the  license  had 
ceased  three  years  and  six  months  before  the  certificate  of  re- 
newal took  effect.  Suggestion  was  made  at  the  argument  that 
the  case  is  controlled  by  the  rule  laid  down  in  the  case  Chaffee  v. 
Boston  Belting  Co.j  22  How.  222,  but  it  is  obvious  that  the  two 
cases  are  wholly  unlike,  as  the  instrument  in  this  case  is  a  li- 
cense, and  not  an  assignment,  and  also  because  the  right  of  the 
defendant  to  use  the  improvement  in  question  had  terminated 
three  years  and  six  months  before  the  certificate  of  renewal  was 
granted. 

Referred  to  a  commissioner  to  report  the  actual  damages  sus- 
tained by  the  plaintiff,  subject  to  the  revision  of  the  court,  and 
when  the  amount  of  the  damages  is  ascertained  the  plaintiff  to  be 
entitled  to  judgment. 
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BEFORE  CLIFFORD  AUD  CLARK,  JJ. 

Letters-patent  are  issued  upon  the  a^jndication  of  a  public  officer,  and  the  presumption 
Is  that  the  adjudication  was  correct 

Letters-patent,  if  in  due  form,  when  introduced  in  evidence,  afford  tL  prima  fade  presump- 
tion that  the  person  named  as  inventor  is  the  orighial  and  first  inventor  of  what  is  therein 
described  as  the  improvement 

The  burden  of  proof  to  sustain  an  opposite  conclusion  Is  therefore  on  the  party  attacking 
the  patent 

Upon  the  question  of  infringement  the  burden  of  proof  is  with  the  complainant. 

Technical  equivalents  do  not  belong  to  a  combination  of  old  elements. 

Such  a  combination  Is  only  an  improvement  upon  what  was  before  known,  and  without 
the  new  combination  the  whole  would  have  been  the  property  of  the  public. 

When  such  a  combination  is  patented  it  is  infringed  by  every  subsequent  combination  of 
the  same  elements  as  those  which  compose  it;  and  no  subsequent  combination  Is  sub- 
stantially diflferent  flrom  the  patented  one,  merely  because  it  was  In  a  shigle  device  differ* 
ent  from  one  of  its  elements,  provided  such  substituted  device  was  at  the  date  of  the 
patent  a  well-known  substitute  for  the  omitted  one. 

Subsequent  Inventors  may  obtain  valid  patents  for  combinations  of  the  same  elements  as 
Uiose  which  compose  a  prior  one,  provided  the  combinations  are  substantially  different, 
and  accomplish  new  and  useful  results. 

Ko  person  Is  to  be  treated  as  an  infringer  who  does  not  use  all  the  elements  of  a  combina- 
tion, unless  the  change  is  merely  formal  or  colorable;  and  every  subsequent  eomblna-, 
Hon  Is  only  a  colorable  change  when  not  substantially  different  from  the  first 

Lettebs-patent  were  granted  to  the  complainant,  June  28, 
1864,  for  an  improyement  in  machines  for  making  machine 
knitting-needles.  On  November  15,  1864,  the  patent  was  re- 
issued to  him,  as  he  alleged,  for  the  same  invention,  in  due 
form  of  law  for  the  residue  of  the  original  term.  The  present  suit 
was  founded  upon  the  reissued  letters-patent,  and  the  charge  in 
the  bill  of  complaint  was  that  the  respondents,  since  the  issuing 
of  the  reissued  letters-patent,  had  manufactured  and  used  ma- 
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chines  and  machinery  embracing  mechanism  substantiallj  the 
same  in  principle,  construction,  and  mode  of  operation  as  the 
patented  improvement  of  the  complainant.  The  principal  de- 
fences set  up  in  the  respectiye  answers  of  the  respondents  were 
as  follows :  — 

1.  That  the  reissued  letters  were  fraudulently  procured. 

.2.  That  the  complainant  was  not  the  original  and  first  in- 
ventor of  the  improvement. 

8.  That  the  invention,  or  substantial  and  material  parts  there- 
of, claimed  by  the  patentee  as  new  were  known  to  and  used  by 
others  with  the  knowledge  of  the  complainant,  and  with  his  con- 
sent and  allowance,  more  than  two  years  prior  to  his  application 
for  the  original  patent. 

4.  Besides  these  special  defences  the  principal  respondent  de- 
nied that  he  or  either  of  the  other  respondents  ever  made,  used, 
or  vended  to  others  to  be  used,  any  machine  or  machines  em- 
bracing the  patented  improvement  of  the  complainant.  On  the 
contrary,  he  alleged  that  he  never  constructed  within  the  period  * 
mentioned  in  the  bill  of  complaint  but  one  machine  for  the  pur- 
pose of  making  knitting-needles,  and  he  averred  that  he  invented 
and  made  the  same,  and  that  the  mechanical  devices  employed 
in  the  said  machine  were  substantially  different  from  those  de- 
scribed in  the  reissued  patent  of  the  complainant,  and  that  neither 
he  nor  the  other  respondents  had  in  any  manner  infringed  the 
complainant's  improvement  or  any  part  of  what  was  claimed  in 
the  said  reissued  letters-patent. 

J.  S.  George  and  FoBter  and  Sanborn^  for  complainant. 

J.  Marshal  and  W.  H.  Y.  Hackett^  for  respondents. 

CuFFORD,  J.  The  proofs  introduced  by  the  respondents  in 
support  of  the  allegation  of  fraud  in  the  procurement  of  the  let- 
ters-patent are  not  sufficient  to  sustain  the  charge,  and  the  de- 
fence in  that  behalf  is  therefore  overruled.  Further  explanations 
upon  the  point  are  unnecessary,  as  the  proofs  are  quite  unsat- 
isfactory and  insufficient.  Power  to  grant  letters-patent  b  con- 
ferred by  an  sfet  of  Congress  upon  the  commissioner  of  patents. 
Issued,  as  such  letters-patent  are,  in  pursuance  of  the  ac^udica- 
tion  of  a  public  officer,  the  presumption  is  that  the  adjudication 
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was  correct.  Fonnded  upon  that  consideration,  the  settled 
rule  of  Taw  is,  that  letters-patent  when  introduced  in  eyidence 
in  a  suit  in  equity  or  at  law,  if  thej  are  in  due  form,  afford  a 
prima  facie  presumption  that  the  inventor  is  the  original  and  first 
inventor  of  what  is  therein  described  as  his  improvement.  Such 
being  the  prima  facie  presumption  to  be  drawn  from  the  letters- 
patent  when  introduced  in  evidence,  it  follows  as  a  necessary 
consequence  that  the  burden  of  proof  to  establish  a  contrary  con- 
clusion is  upon  the  opposite  party.  The  allegation  of  the  respon- 
dents is,  that  the  complainant  is  not  the  original  and  first  inventor 
of  the  improvement  described  in  the  reissued  letters-patent. 
They  make  the  charge  and  they  must  prove  it,  and  they  have 
made  the  attempt,  but  they  have  failed  to  sustain  that  issue  in 
the  pleadings.  Extended  discussion  of  a  point  so  clear  as  that 
one  is  in  this  case  would  be  useless,  and  consequently  we  think 
it  sufficient  to  state  our  conclusion.  Nothing  remains  to  be 
considered  in  the  case  but  the  question  of  infiringement,  and  in 
that  issue  the  burden  of  proof  is  upon  the  complainant.  He 
alleges  that  the  respondents  have  infringed  his  reiissued  letters- 
patent  and  prays  for  an  account  and  an  injunction,  and  unless 
he  proves  the  charge  his  bill  of  complaint  should  be  dismissed, 
as  he  is  not  entitled  to  any  relief. 

The  statement  of  the  patentee  is,  that  his  machine  is  intended 
to  save  a  great  part  of  the  labor  heretofore  required  in  making 
machine  knitting-needles  by  hand,  and  that  it  is  so  constructed 
that  the  several  operations  of  carrying  forward  the  steel  wire  to 
the  block  making  the  eye,  stabbing  down  the  wire  to  the  proper 
shape,  and  cutting  off  the  wire  in  a  suitable  length  for  a  needle, 
are  all  performed  automatically.  His  statement  also  is,  that 
what  is  termed  the  eye  of  the  needle  is  not  a  perforation  through 
the  wire,  but  a  cavity  pressed  to  receive  the  point  or  barb  for 
the  purpose  specifically  set  forth  in  the  specification  (minute 
description  of  the  mechanism  of  the  machine  and  of  its  mode. 
of  operation  is  given  in  the  specification,  which  need  not  be 
reproduced).  Having  described  the  mechanism,  the  patentee 
concludes  his  specification  by  making  four  claims ;  and  the  com- 
plainant insists  that*tbe  respondents  have  infringed  such  parts  of 
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his  inyention  as  are  embraced  in  the  first,  second,  and  fourth 
claims  of  the  patent.  Farther  reference  to  the  third  claim  will 
not  be  made,  as  it  was  conceded  at  the  argument  that  tiie  com- 
plainant had  failed  to  show  any  infringement  in  that  behalf. 
Brief  notice  of  the  first  claim  will  also  show  that  the  complainant 
is  in  no  better  condition  in  respect  to  that,  as  the  machine  of  the 
respondents  contains  no  such  combination  as  is  therein  described. 
Complainant's  invention  as  described  in  that  claim  is  the  btorr 
or  equivalent  cutter  for  stabbing  that  part  of  the  wire  which  is 
to  form  the  barb  or  beak  of  the  needle,  in  combination  with  the 
means  or  the  equivalent  thereof  for  holding  the  wire  by  the  eye, 
which  has  been  'formed  substantially  as  described,  in  order  that 
the  flattening  of  the  wire  by  the  burr  or  equivalent  cutter  may 
be  in  proper  relation  to  the  eye.  Beyond  question  one  of  the 
elements  of  the  combination,  by  the  express  words  of  the  claim, 
is  the  means  described  for  holding  the  wire  by  the  eye,  and  the 
patentee  in  that  patent  is  bound  by  those  words.  They  are  a 
part  of  the  claim,  and  cannot  be  rejected  as  surplusage  without 
meaning.  Respondents'  machine  contains  no  such  means  of 
holding,  nor  does  their  machine  contain  any  such  element. 
Infringement  therefore  of  the  first  claim  is  not  proved. 

The  second  and  fourth  claims  may,  to  a  certain  extent,  be 
considered  together  in  respect  to  the  issue  of  infringement.  Be- 
fore  attempting  to  analyze  the  second  claim,  it  may  be  useful  to 
repeat  the  language,  which,  in  the  words  of  the  patentee,  is  ''  the 
combination  substantially  as  described  of  the  means  for  form- 
ing the  eye,  the  means  for  stabbing  that  part  of  the  wire  which 
is  to  form  the  barb  or  beak  of  the  needle,  and  tlie  means 
for  cutting  off  the  wire" ;  and  the  patentee  in  this  connection 
repeats  the  phrase  substantially  as  described.  Stated  in  other 
words,  the  means  of  forming  the  eye  are  those  means  which  ad- 
vance the  wire  to  the  proper  position  under  the  punch,  the  means 
of  holding  it  there  while  the  punch  operates,  and  the  punch  and 
the  means  which  operate  it  as  it  performs  its  described  func- 
tion. Such  part  of  the  wire  as  is  designed  to  form  the  barb  or 
beak  of  the  needle  is  subjected  to  the  process  of  stabbing.  In 
order  to  accomplish  that  result  in  the  manner  described,  there 
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must  be  a  burr  or  catter,  and  the  wire  must  be  advanced  under 
the  catter,  and  there  must  be  means  for  bringing  the  cutter 
-down  so  that  it  will  operate  on  the  wire.  Unless  the  wire  is 
held  while  the  cutter  operates,  the  machine  would  be  a  failure ; 
and  it  is  equally  essential  that  the  cutter  should  be  withdrawn 
at  the  proper  time.  The  remaining  ingredient  of  that  claim  is 
the  means  of  cutting  off  the  wire,  which  are  a  fixed  shear-cutter, 
or  die,  as  it  is  called  bj  some  of  the  witnesses,  —  and  a  movable 
cutter,  together  with  the  described  means  of  operating  the  same. 
Ouided  by  these  explanations,  it  becomes  necessary,  in  order  to 
determine  whether  the  respondents  have  infringed  this  clauoa, 
to  compare  their  machine  with  the  invention  of  the  complainant 
as  described  in  the  specification. 

Both  machines  have  a  similar  punch,  but  the  means  of  operating 
tibem  in  the  two  machines  are  unlike  in  construction,  but  perhaps 
are  substantially  the  same  in  principle  and  mode  of  action.  Dif- 
ferences are  apparent  in  comparing  the  respective  means  em* 
ployed  in  the  two  machines  in  forming  the  eye  of  the  needle,  but 
tiiey  are  not  as  material  as  those  observable  in  the  respective 
means  employed  for  stabbing  the  wire.  Unquestionably  they 
have  a  similar  burr  or  cutter,  which  is  capable  of  being  raised  or 
lowered  so  as  to  cut  more  or  less  into  the  wire.  They  also  have 
means  of  removing  the  cutter  entirely  from  the  wire,  but  they  are 
substantially  different  in  the  means  employed  to  raise  and  lower 
the  cutter  and  govern  its  operation.  The  cutter  in  the  complain- 
ant's machine  is  mounted  on  the  arm  of  a  lever,  while  the  other 
arm  of  the  same  lever  operates  over  a  cam,  and  in  that  way  de- 
termines the  form  of  the  stabbing.  Turning  to  the  respondents' 
machine,  it  is  at  once  seen  that  it  has  no  cam,  but  the  wire  rests 
upon  an  inclined  bed,  with  the  part  designed  for  the  point  of  the 
needle  slightly  elevated.  The  cutter  is  brought  down,  by  the  use 
of  a  togle  joint,  or  hinged  lever,  so  as  to  strike  the  end  of  the 
wire  cutting  into  it  and  forming  the  point  of  the  needle,  and  as 
the  cutter  advances,  cutting  less  and  less  deeply  into  the  wire  by 
reason  of  its  inclination  upon  its  bed  until  it  is  finally  with- 
drawn altogether  by  the  operation  of  the  togle  joint.  The  mar 
chine  of  the  complainant  is  in  this  respect  quite  dissimilar  in 
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construction  and  mbde  of  operation.  Their  machine  has  no 
cam,  nor  is  the  device  employed  in  their  machine  a  known  sub- 
stitute for  such  an  instrumentalitj.  These  two  machines  are  also* 
quite  unlike  in  respect  to  the  respective  means  thej  employ  in 
holding  the  wire  while  it  is  stabbed  to  form  the  barb  of  the 
needle.  In  the  complainant's  machine  the  punch  is  forced  into 
the  eye  of  the  needle,  and  remains  there  holding  it  down  upon 
the  bed,  and  then  at  the  proper  moment  moves  forward  with  the 
wire  and  the  bed,  still  holding  the  wire  by  the  eye  of  the  needle 
while  the  point  of  the  preceding  needle  is  being  stabbed  and  the 
barb  thereof  formed. 

The  next  step  in  the  operation  is,  that  the  blank,  so  called,  tbi^ 
stabbed,  is  cut  off,  and  the  punch  returns  to  the  position  firom 
which  it  started  to  operate,  hold,  and  bring  forward  another 
needle.  No  such  means  for  holding  the  wire  is  found  in  the  ma- 
chine of  the  respondents.  On  the  contrary,  it  has  a  set  of  ^^  hold- 
ing dies  which,  after  the  wire  is  cut  off,  grasp  it  firmly  and 
present  and  hold  it  for  the  -action  of  the  cutter." 

The  substance  and  effect  of  the  fourth  claim  is  for  a  combina- 
tion of  the  bed  on  which  the  wire  is  supported  during  the  operation 
of  stabbing  the  burr  or  equivalent  cutter  for  stabbing  the  wire,  the 
means  described  for  causing  the  cutter  to  act  upon  the  wire  in 
the  direction  of  its  length,  and  a  cam  or  equivalent  pattern  to  gov- 
ern the  cutter's  motions  to  and  from  the  wire  so  as  to  determine 
the  form  of  the  stabbing.  Technical  equivalents  do  not  belong 
to  a  mere  combination  of  old  elements.  Such  a  combination  is 
regarded  merely  as  an  improvement  upon  what  was  before  known, 
and  which,  without  such  new  combination,  would  have  belonged 
to  the  public.  Inventors  of  such  improvements,  if  their  rights 
are  secured  by  letters  patent,  may  treat  all  others  as  infringers 
who  make,  use,  or  vend  to  others  to  be  used,  any  and  every  subse- 
quent combination  of  those  elements  not  substantially  different ; 
and  no  such  subsequent  combination  is  substantially  different 
merely  because  the  person  constructing  a  machine  under  it  em- 
ploys a  different  device  for  one  of  the  elements,  provided  such 
device  was,  at  the  date  of  the  first  patent,  a  well-known  substi- 
tute for  such  omitted  element.    Other  inventors  may  secure  valid 
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patents  for  subsequent  combinations  of  the  same  elements,  pro- 
vided the  combination  is  substantially  different  and  the  invention 
produces  a  new  and  useftd  result ;  but  no  person  can  be  treated 
as  an  infringer  who  does  not  use  all  of  the  elements  of  the  first 
combination,  unless  the  change  is  merely  formal  or  colorable,  as 
every  subsequent  combination  is  which  is  not  substantially  differ- 
ent, and  no  subsequent  change  can  be  regarded  as  substantially 
different  merely  because  it  drops  one  of  the  elements  of  the  one 
patented  and  employs  in  its  stead  another,  which,  though  differ- 
ent in  form,  was  well  known  at  the  date  of  the  patent  as  a  com- 
mon substitute  for  the  element  so  dropped. 

Applying  these  principles  to  the  present  case,  it  is  quite  clear 
that  the  proofs  do  not  show  that  the  respondents  have  infringed 
upon  the  second  or  fourth  claims  of  the  complainant's  patent. 
They  have  no  cam,  nor  have  they  any  equivalent  device,  nor  is 
the  device  which  they  employ  a  well-known  substitute  for  the 
one  to  be  found  in  the  complainant's  machine.  Viewed  in  any 
proper  light,  their  machine  must  be  regarded  as  a  substantially 
different  combination,  as  they  do  not  employ  all  the  elements 
found  in  the  complainant's  machine.  No  allusion  has  been  made 
to  the  evidence  tending  to  show  that  the  principal  respondent 
saw  the  complainant's  machine  used,  and  had  opportunity  to  copy 
it,  as  it  appears  that  the  machine  was  then  protected  by  letters- 
patent,  and  it  is  quite  as  probable  that  he  examined  it  to  avoid 
an  infringement  as  to  copy  the  improvement. 

Bill  of  complainant  dismissed  with  costs. 
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States. 

before  clifford  and  shefley,  jj. 

Althoagh  th«  act  of  March  S,  1861,  does  not  entinientte  shingles  sawed,  rived,  or  shaved, 
§  22  of  the  act  provides  that  a  daty  of  thhrty  per  cent  shall  be  collected  on  manu- 
factures of  wood,  or  of  which  wood  is  the  chief  component  part,  if  imported  fit>m  a 
foreign  country,  and  not  otherwise  provided  for,  and  the  act  of  July  14, 18C2,  provides 
for  five  per  cent  ad  valorem  additional.  HeJd,  that  shingles  were  within  the  said  pro- 
visions of  the  revenue  laws,  and  were  not  exempted  by  the  Reciprocity  Treaty  with 
Canada,  whence  the  importations  were  made. 

Debt  is  the  proper  form  of  action  for  the  recovery  of  the  penalties  sued  for  in  this  case. 

All  penalties  and  forfeitures  incurred  in  consequence  of  the  act  under  which  this  vait  it 
brought  may  be  sued  for  and  collected  as  prescribed  by  the  act  to  regulate  the  col- 
lection of  duties  on  imports  and  tonnage.  8  Stat,  at  Lu^  782,  §  6;  1  Stat  at 
Large,  606. 

Whenever  the  same  plea  may  be  pleaded,  and  the  same  judgment  given  on  two  oounta, 
they  may  be  joined  in  the  same  declaration. 

Recovery  for  the  duties  and  double  values  may  be  had  in  the  same  case. 

Import  duties  are  levied  by  act  of  Congress,  and  when  the  goods  are  imported  without 
paying  or  accounting  for  them,  tiie  liability  is  complete  for  the  illegal  importation. 

The  liability  for  receiving,  concealing,  or  buying  is  founded  upon  a  distinct  act  from  that 
of  illegally  importing.  An  agent  or  a  consignee  may  be  liable  for  both,  and  the  two 
counts  may  be  joined. 

The  Judge  of  the  District  Court  has  power,  when  it  appears  by  complaint  or  affidavit  to  his 
satisfaction  that  a  fraud  on  the  revenue  has  been  committed  by  any  person  intrusted  with 
or  concerned  in  the  importation  or  entry  of  goods,  to  issue  his  warrant  to  the  marshal 
requiring  him  to  enter  a  place  or  premises  where  any  invoices,  books,  or  papers  relating 
to  the  merchandise  are  deposited,  in  respect  to  which  the  fraud  is  alleged  to  have  been 
committed,  to  take  possession  of  such  books  and  produce  them  before  the  judge. 

It  Is  not  necessary  that  a  complaint  or  affidavit  should  accompany  the  warrant  If  the 
court  is  satisfied  that  the  fraud  upon  the  revenue  has  been  committed,  the  warrant  wQi 
be  granted.  The  granting  or  revising  the  warrant  is  a  judicial  act,  and  the  complaint 
or  affidavit  is  not  necessary  to  be  introduced  where  it  appears,  by  the  recitals  of  the 
warrant,  that  it  was  shown  by  complaint  and  affidavit  to  the  satisfaction  of  the  eoiut 
that  the  alleged  frauds  on  the  revenue  had  been  committed. 

Where  the  warrant  described  the  alleged  frauds  to  be  that  defendants  had  at  certain  times 
committed  frauds  on  the  revenue  by  importing  large  quantities  of  shingles  subject  to 
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duty  by  law,  Into  the  port  of  Baogor  and  other  ports  in  the  distriot,  without  paying  or 
accounting  for  the  daty  to  which  the  same  were  liable,  it  was  held  that  the  description 
was  made  with  sufficient  particularity. 

It  was  heid  that  shingles  described  in  the  wanant  as  the  *' growth  and  mannikctnre  *'  of 
the  proTinces  of  Canada,  were  so  described  as  to  make  their  importation  without  pay- 
ing duty  a  fraud  on  the  reyenue. 

It  is  a  defect  in  the  warrant  not  to  allege  that  the  district  judge  became  satisfied,  by  com« 
plaint  and  affidayit,  that  the  alleged  frauds  on  the  reyenue  had  been  committed.  This, 
howeyer,  could  not  ayail  the  defendants  in  this  case: — 

1«  Because,  they  did  not  at  the  trial  except  to  the  ruling  of  the  court,  admitting  books, 
documents,  etc.  upon  that  ground. 

9.  Because  the  books,,  etc.  were  pr^rly  admitted,  eyen  if  tha  search-warrant  were 
niegal. 

Exceptions  to  the  ruling  of  a  court  in  admitting  eyidence  should  be  sufficiently  specific  to 
enable  it  to  understand  the  precise  ground  upon  which  the  objection  is  based. 

AD  that  appeared  in  this  case  was,  that  when  the  books,  etc.  were  offered  in  eyidenoe, 
the  defendants  objected  that  the  court  was  not  authorized  to  issue,  or  the  marshal  to 
serye,  the  wanrint  in  question,  and  that  the  district  attorney  could  not  put  them  in  eyi- 
dence, because  obtained  by  that  warrant.  J7e2rf,  that  the  objections  were  not  sufficiently 
explicit  to  ayail  the  defendants  at  this  hearing. 

The  district  jadge  could  put  the  papers  seized  under  the  warrant  in  this  case  into  the 
hands  of  the  district  attorney. 

It  was  objected  that  the  books,  etc.  were  not  in  themselyes  legal  eyidence.  Held,  that  a^ 
tiie  same  were  not  set  forth  in  the  bill  of  exceptions,  nor  in  any  way  made  part  of  it,  the 
presumption  was  that  the  ruling  of  the  district  judge  was  correct,  and  the  point  was  not 
txpva  for  examination. 

The  ol^ections  were  taken  to  the  admissibility  of  a  deposition:  1.  That  it  did  not  appear 
that  the  magistrate  had  examined  the  deponent;  2.  That  it  did  not  appear  that  the 
magistrate  had  reduced,  or  caused  to  be  reduced,  to  writing  the  deponent's  answers. 
8.  That  it  did  not  appear  that  the  magistrate  had  reduced,  or  caused  to  be  reduced,  to 
writing  the  answers  of  deponent  in  his  presence.  The  return  stated  that,  1.  "An  ex- 
amination on  oath  of  the  deponent  was  had  before  me."  8.  Gross  and  direct  interroga- 
tories accompanied  the  commission,  and  the  magistrate's  return  was,  "the  following  are 
the  answers/*  to  the  direct  and  cross  interrogatories,  and  also  that  ^  the  signatures  of 
the  deponent  affixed  to  this  deposition  are  in  his  handwriting,  and  made  in  my  presence.** 
JETeU,  that  as  the  magistrate  was  to  permit  no  person  other  than  a  clerk  to  be  present  at 
the  examination  except  himself  and  the  deponent,  and  as  it  did  not  appear  that  a  clerk 
was  appointed,  the  presumption  was  that  no  one  was  present  but  the  deponent  and  the 
magistrate,  and,  if  not,  then  either  the  magistrate  or  the  deponent  must  be  presumed 
to  haye  written  the  answers,  and,  if  by  either,  the  first  and  second  objections  fkiled. 
8.  The  fact  that  the  signatures  affixed  were  those  of  the  deponent  and  made  in  the 
presence  of  the  magistrate  Is  an  answer  to  the  third  objection. 

One  cannot  claim  property  or  the  ayails  of  it  through  the  fraudulent  acts  of  another  with* 
out  being  affected  by  the  act,  especially  if  a  partner,  the  same  as  if  the  act  were  his 
own. 

Partners  are  liable  fa  miiKdo  for  the  tort  of  one  of  their  number,  if  the  tort  was  committed 
by  him  as  a  partner,  and  in  the  course  of  the  partnership  business. 

This  was  an  action  of  debt  by  the  United  States  to  recover 
certain  duties  and  penalties  for  the  alleged  illegal  importation  of 
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shingles  into  the  port  t>f  Bangor,  in  the  District  of  Maine.  The 
suit  was  brought  in  the  District  Court,  where  the  jury  returned 
a  verdict  for  the  plaintiffs.  Thereupon,  after  the  judgment,  the 
defendants  excepted,  and  by  writ  of  error  removed  the  cause  to 
the  Circuit  Court.  Large  quantities  of  shingles,  it  was  alleged, 
were  imported  into  the  port  of  Bangor  by  certain  persons  un- 
known, without  paying  the  duties,  and  that  the  same  were 
then  and  there  unladen  and  delivered  in  violation  of  the*  pro- 
visions of  the  revenue  laws ;  and  the  charge  in  the  first  eight 
counts  of  the  writ  was  that  the  shingles  were  then  and  there 
received,  concealed,  and  bought  by  the  defendants.  Founded 
on  that  and  other  charges,  as  set  forth  in  the  other  counts,  the 
United  States  sued  the  defendants  in  a  plea  of  debt,  the  writ  con- 
taining twenty-three  counts.^  Seven  of  the  counts  —  to  wit,  from 
the  ninth  to  the  fifteenth  inclusive  —  alleged  that  the  goods  as 
imported  were  subject  to  duty,  and  that  the  defendants  did  then 
and  there  knowingly  attempt  to  make,  and  did  knowingly  make, 
an  entry  of  said  goods  by  means  of  a  false  invoice ;  and  the  re- 
maining counts  — to  wit,  firom  the  sixteenth  to  the  twenty-third  in- 
clusive — were  counts  for  the  unpaid  duties,  in  which  it  was  alleged 
that  the  defendants  or  their  agents  imported  the  goods  without 
paying  or  accounting  for  the  duties.  Service  was  made  upon  all 
the  defendants  named  in  the  writ,  but  the  death  of  Leeman 
Stockwell  was  suggested  at  the  first  term,  and  the  other  defend- 
ants appeared  and  pleaded  the  general  issue,  and  upon  that  issue 
the  parties  subsequently  went  to  trial.  Double  the  value  of  the 
goods  was  claimed  in  the  first  eight  counts,  and  the  jury  found  for 
the  plaintiffs  upon  all  those  counts  except  the  seventh,  upon 
which  their  verdict  was  for  the  defendants ;  and  they  also  found 
for  the  defendants  upon  all  of  the  seven  counts  constituting  the 
second  set,  in  which  it  was  alleged  that  the  defendants  knowingly 
attempted  to  make  and  made  entries  of  the  respective  importa- 
tions by  means  of  false  invoices.  Separate  claims  for  the  unpaid 
duties  of  the  respective  importations  were  made  in  the  third  set  of 
counts,  and  upon  those,  except  the  twenty-second,  the  jury  found 
for  the  plaintiffs ;  but  they  found  for  the  defendants  upon  the 
twenty-second  count,  which  had  respect  to  the  same  importation 
as  the  seventh  count  in  the  first  set. 
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Prayers  for  instructionB  were  presented  by  the  defendants  in 
substance  and  effect  as  follows: — . 

1.  That  the  first  eight  counts  were  bad,  because  they  did  not 
sufficiently  aver  the  primary  element  of  the  charge  that  the 
shingles  were  in  fact  illegally  imported. 

2.  That  both  the. first  and  third  set  of  counts  were  bad,  be- 
cause they  did  not  so  describe  the  shingles  as  to  show  that  they 
were  subject  to  duty. 

8.  That  shingles  imported  from  the  adjacent  Proyiuces  at 
the  date  of  the  importations  in  question  were  not  subject  to 
duty ;  that  they  were  entitled  at  that  time  to  be  admitted  to 
entry  free  of  duty,  under  the  Reciprocity  Treaty  with  Great 
Britain,  though  manufactured  in  part,  if  something  remained  to 
be  done  to  complete  the  manufacture,  as  if  the  shingles  were 
shaved  but  not  jointed,  as  explained  in  the  I'ecord. 

4.  That  a  civil  action  will  not  lie  to  recover  the  double  values, 
and  that  the  plaintiff  could  not  recover  in  this  action  both  the 
double  values  and  the  duties. 

JUchard  H.  Dana^  Jr.^  for  defendants,  plaintiffs  in  error. 

In  the  District  Court,  Q-eorge  F.  Talbot,  United  States  District 
Attorney,  appeared  for  the  Government.  The  argument  in  the 
Circuit  Court  was  made  by  Nathan  Webb,  at  that  time  United 
States  Attorney  for  this  district. 

CuFFOBD,  J.  Brought  here,  as  the  record  is,  by  writ  of  error 
to  the  District  Court,  to  revise  certain  rulings  of  that  court  and 
the  judgment  in  the  case,  it  will  only  be  necessary  to  refer  to 
such  portions  of  the  pleadings  and  evidence  as  are  material  to 
the  questions  presented  for  re-examination  in  the  bill  of  excep- 
tions. Goods  brought  from  any  foreign  port  or  place  are  forbid- 
den to  be  unladen  and  delivered  before  the  duties  are  paid  or 
secured  to  be  paid,  and  the  further  provision  is  that  persons  who 
receive,  conceal,  or  buy  any  goods  knowing  them  to  have  been 
illegally  imported  and  liable  to  seizure,  shall,  on  conviction 
thereof,  forfeit  and  pay  a  sum  double  the  amount  or  value  of  the 
goods  so  received,  concealed,  or  purchased.  11  Stat,  at  Large, 
665 ;  8  Stat,  at  Large,  782. 

Shingles,  whether  sawed  or  rived  and  shaved,  are  not  enu 
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merated  in  the  act  of  the  2d  of  March,  1861,  as  an  article  of  im- 
portation subject  to  duty ;  but  the  twenty-second  section  of  the 
act  provides  that  there  shall  be  levied,  collected,  and  paid  '^  on 
manufactures  of  wood,  or  of  which  wood  is  the  chief  component 
part,"  if  imported  from  foreign  countries  and  ^^  not  otherwise 
provided  for,"  a  duty  of  thirty  per  centum;  and  §  IS  of  the  act 
of  the  14th  of  July,  1862,  added  five  per  centum  ad  vdlarem  in 
addition  to  the  duties  imposed  by  the  prior  act.  12  Stat  at 
Large,  192 ;  Ibid.  557. 

Besponsive  to  the  first  request,  the  instruction  given  by  the 
court  was,  that,  if  the  facts  set  forth  in  the  counts  were  proved, 
the  allegations  were  sufficient  to  entitle  the  plaintiff  to  a  verdict ; 
and  the  court  here  entirely  con/^urs  in  that  instructicm,  as  the 
respective  counts  allege  that  the  goods,  being  by  law  subject  to 
the  payment  of  duties,  were  on  a  certain  day  imported  and 
brought  from  some  foreign  port  or  place,  naming  the  port,  by  a 
certain  vessel,  giving  the  name  thereof,  into  this  district,  nam- 
ing the  port,  by  persons  unknown,  without  paying  or  accounting 
for  the  duties  to  which  said  goods  were  then  by  law  so  subject. 
Particular  reference  to  the  provision  levying  the  duties  and  ^i* 
acting  the  prohibition  and  imposing  the  penalty  is  never  neces- 
sary, even  in  an  indictment,  as  the  Federal  courts  take  judicial 
knowledge  of  the  revenue  laws,  imposing  duties  and  providing 
for  their  collection. 

Most  of  the  remarks  made  to  show  that  the  first  prayer  for 
instruction  was  properly  refiised  apply  with  equal  force  as  an 
answer  to  the  objections  taken  to  the  refusal  of  the  court  to  grant 
the  second  prayer.  Nothing  further  need  be  added  to  show  that 
the  action  of  the  court  was  correct  except  to  say  that  the  counts 
respectively  aver  that  the  goods  were  imported  without  paying 
or  accounting  for  the  duties  to  which  they  were  by  law  subject. 
They  are  described  as  shingles  and  not  as  manufactures  of  wood ; 
but  shingles  are  enumerated  in  the  Treasury  regulation  as  an 
article  subject  to  duty,  notwithstanding  the  Treaty  of  Reciprocity, 
and  it  is  a  matter  of  common  knowledge  that  shingles  are  manu- 
factured from  wood. 

Manufactured  of  wood,  as  shingles  are,  they  were  clearly 
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within  the  before-mentioned  proyisions  of  the  revenue  laws,  and 
as  Bnch  were  subject  to  a  duty  of  tbirtj-five  per  centum  ad  valorem 
unless  they  were  exempted  hj  the  terms  of  the  Reciprocity  Treaty, 
which  was  in  full  operation  at  the  date  of  the  several  importa- 
tions. ^^  Timber  and  lumber  of  all  kinds,  round,  hewed,  and 
sawed,  unmanufactured  in  whole  or  in  part,''  are  enumerated  in 
the  schedule  annexed  to  the  third  article  of  that  treaty,  in  which 
it  is  in  terms  agreed  that  the  articles  therein  enumerated,  ^^  being 
the  growth  and  produce  of  the  aforesaid  British  Colonies  or  of 
the  United  States,  shall  be  admitted  into  each  country  respec- 
tively free  of  duty."  Unmanufactured  timber  or  lumber  of  any 
kind,  as  well  such  as  was  hewed  or  sawed  as  that  which  was 
round,  if  otherwise  unmanufactured  in  whole  or  in  part,  was  en- 
titled,  under  the  treaty,  to  be  admitted  to  entry  as  goods  free  of 
duty ;  but  if  the  timber  or  lumber  was  otherwise  manufactured 
than  by  rough  hewing  or  sawing,  whether  in  whole  or  in  part, 
the  product  of  such  rough-hewed  or  sawed  timber  or  lumber  be- 
came and  was  subject  to  duty,  as  provided  in  the  revenue  laws  of 
the  United  States  in  operation  at  the  time  the  same  was  imported. 
Regulations  upon  the  subject  were  promulgated  by  the  Secretary 
of  the  Treasury  on  the  1st  of  February,  1867,  and  it  appears  that 
those  regulations  were  founded  upon  the  prior  practice  and  de- 
cisions of  that  department.  Articles  entitled  to  entry  free  of 
duty  are  first  enumerated  in  those  regulations,  and  then  follows 
a  schedule  of  articles  subject  to  duty  under  the  revenue  laws 
then  in  operation,  and  shingles,  shingle  bolts,  and  shingle  wood 
are  included  in  the  enumeration. 

Appended  to  that  schedule  is  a  general  regulation  upon  the 
subject,  which  provides  that  ^^  articles  of  wood  remain  liable  to 
duty  under  the  existing  tariff,  if  manufactul*ed  in  whole  or  in 
part  by  planing,  shaving,  turning,  splitting,  or  riving,  or  by  any 
process  of  manufacture  other  than  rough  hewing  or  sawing,"  and 
the  Supreme  Court  in  the  case  of  the  United  States  v.  Hathaway^ 
4  Wall.  407,  held  that  that  regulation  was  "  a  sound  construction 
of  the  "  stipulation  contained  in  the  treaty.  Round,  hewed,  and 
sawed  lumber  is  admitted  free  of  duty  if  otherwise  unmanufac- 
tured in  whole  or  in  part.    The  article,  say  the  court,  may  be 

VOL.  XIL  19 


290  MAINE  DISTRICT. 

Stockwell  ei  al,  v.  The  United  States. 

round,  hewed,  or  sawed,  but  if  it  has  undergone  the  process  of 
manufacture,  even  in  part,  it  is  taken  out  of  the  free  list.  United 
States  Y.  Quiniby,  4  Wall.  408. 

Debt,  it  is  insisted,  is  not  maintainable  for  a  penalty,  but 
it  was  decided  otherwise  in  the  case  of  the  Unit^  States  y.  An- 
drews, and  the  court  adheres  to  the  opinion  given  in  that  case. 
All  penalties  and  forfeitures  incurred  by  force  of  the  act  under 
consideration  may  be  sued  for,  recovered,  distributed,  and  ac- 
counted for  in  the  manner  prescribed  by  the  act  entitled  ^^  An 
Act  to  regulate  the  Collection  of  Duties  on  Imports  and  Ton- 
nage." 8  Stat,  at  Large,  782,  §  6 ;  1  Stat,  at  Large,  695.  Pro- 
vision was  made  by  §  89  of  the  principal  Collection  Act,  that 
all  penalties  accruing  by  virtue  of  that  act  should  be  sued 
for  and  recovered  with  costs  of  suit  in  the  name  of  the  United 
States  in  any  court  competent  to  try  the  same ;  and  it  was  made 
the  duty  of  the  collector  within  whose  district  the  seizure  should 
be  made  or  forfeiture  incurred,  to  cause  suit  to  be  commenced 
for  the  same  without  delay  and  prosecuted  to  effect.  United 
States  V.  Lyman,  1  Mas.  482 ;  United  States  v.  Bougher,  6 
McLean,  281;  Walsh  v.  United  States,  3  Wood  &  M.,  341; 
United  States  v.  AUen,  4  Day,  444;  Jacob  v.  United  States,  1 
Brock,  520. 

Repeated  decisions  of  the  Federal  courts  show  that  debt  will 
lie  to  recover  a  penalty,  as  provided  in  §  89  of  the  principal 
Collection  Act,  and  that  the  same  form  of  action  is  an  appro- 
priate remedy  to  recover  unpaid  duties  in  cases  where  goods 
from  a  foreign  country  have  been  imported  without  their  pay- 
ment and  without  giving  security  as  provided  by  law.  Au- 
thorities may  doubtless  be  cited  in  which  it  is  held  that  indebi- 
tatus assumpsit  will  lie  for  duties,  but  it  is  well  settled  in  this 
court  that  debt  also  will  lie,  which  is  all  that  need  be  affirmed  at 
the  present  time.  United  States  v.  Lyman,  1  Mas.  482 ;  United 
States  V.  Rowland,  2  Cran.  C.  C.  508. 

Objections  to  the  form  of  the  remedy  are  clearly  not  well 
founded,  and  it  is  equally  clear  that  the  objections  to  the  joinder 
of  the  counts  must  also  be  overruled,  as  the  law  is  well  settled 
that  whenever  the  same  plea  may  be  pleaded  and  the  same  judg- 
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ment  given  on  two  counts,  they  may  be  joined  in  the  same  dec- 
laration ;  and  the  fact  that  the  duties  are  to  be  paid  in  gold  is  not 
sufficient  to  take  the  case  out  of  the  operation  of  that  rule  of 
pleading,  as  that  matter  is  regulated  by  statute.  Brown  v.  Dick- 
sofiy  1  Term,  276 ;  Ckeanff  Kee  v.  United  States^  8  Wall.  820 ; 
18  Stat,  at  Large,  494,  §  18 ;  12  Stat,  at  Large,  845. 

Recovery  both  for  the  duties  and  the  double  values,  it  is  sug- 
gested, cannot  be  had  in  the  same  case  where  the  owner  was  the 
importer,  but  it  is  not  perceived  that  the  objection  is  entitled  to 
any  weight,  and  the  defendants  do  not  refer  to  any  decided  cases 
which  give  it  any  support.  Import  duties  are  levied  by  act  of 
Congress,  and  when  the  goods  are  imported  without  paying  or 
accounting  for  the  same,  the  action  against  the  importer  is 
founded  upon  a  statute  liability  which  becomes  complete  as  soon 
as  the  goods  are  illegally  imported.  Goods  illegally  imported 
are  forfeited  and  liable  to  seizure,  and  whoever  '*  receives,  con- 
ceals, or  buys  such  goods  shall,  on  conviction  thereof,  forfeit 
and  pay  a  sum  double  the  amount  or  value  of  the  goods." 
Owners,  it  is  said,  cannot  "  buy  "  their  own  goods,  but  they  may 
receive  or  conceal  goods  belonging  to  their  firm,  or  to  themselves 
as  individuals,  which  have  been  illegally  imported,  and  which 
are  forfeited  and  liable  to  seizure  and  condemnation.  Suits  to 
recover  double  values  are  founded  on  acts  wholly  distinct  from 
the  act  of  importation,  and  the  owner,  consignee,  or  agent  may 
be  liable  both  for  the  duties,  because  the  goods  were  imported 
without  their  payment  and  without  giving  security  for  the  same, 
and  also  for  the  subsequent  reception  and  concealment  of  the 
same,  so  that  they  cannot  be  seized  and  libelled  as  forfeited  for 
a  violation  of  the  revenue  laws.  Counts  joined  for  such  distinct 
liabilities  are  not  inconsistent,  because  they  are  founded  upon 
distinct  acts  of  the  defendants,  which  if  proved  render  them 
liable  both  for  the  described  penalty  and  for  the  duties. 

Exceptions  were  taken  to  the  rulings  and  instructions  of  the 
court,  which  must  also  be  re-examined.  Prior  to  the  institution 
of  the  suit,  the  district  judge  issued  a  search-warrant  under 
§  2  of  the  act  of  the  2d  of  March,  1867,  directed  to  the 
marshal,  requiring  him  to  enter,  in  the  daytime,  the  store  of 


292  MAINE  DISTRICT. 


Stoi'kwell  et  al.  v.  The  United  States. 


the  defendant's  firm  situated  in  Bangor,  and  there  to  search  for 
such  day-booksy  journals,  etc.  as  are  therein  described ;  and  the 
action  of  the  marshal  shows  that  he,  in  obedience  to  the  precept, 
entered  the  store,  in  the  daytime,  and  there  found,  took,  and 
carried  away  certain  books,  papers,  letters,  etc.,  as  therein  di- 
rected, and  that  he  ^^  brought  them  before  the  district  judge  as 
therein  directed." 

Account-books,  letters,  copies  of  letters,  and  other  documents 
so  seized  by  the  marshal  and  brought  before  the  district  judge, 
were  by  him  placed  in  the  custody  of  the  district  attorney  for  his 
official  examination.  Such  account-books,  letters,  copies  of  letr 
ters,  and  other  documents  being  so  in  the  custody  of  the  district 
attorney,  he  offered  the  same  in  eyidence  as  tending  to  prove 
that  the  plaintiff  were  entitled  to  recover. 

Two  objections  were  taken  by  the  defendants,  at  the  trial,  to 
the  admissibility  of  the  books,  papers,  and  documents  as  offered 
in  evidence :  — 

1.  That  the  court  was  not  authorized  to  issue  nor  the  marshal 
to  execute  the  warrant  in  question. 

2.  That  the  district  attorney  could  not,  if  objected  to  by  the 
defendants,  put  in  evidence  against  them  papers  from  his  own 
possession,  obtained  and  placed  there  by  force  of  the  warrant. 

Power  to  issue  such  a  warrant  is  vested  in  the  district  judge 
whenever  it  shall  be  made  to  appear  by  complaint  and  affidavit 
to  his  satisfaction  that  any  fraud  on  the  revenue  has  been  oonn 
mitted  by  any  person  interested  or  engaged  in  the  importation 
or  entry  of  merchandise  at  any  port  within  such  district ;  and 
the  provision  is,  that  the  warrant  shall  be  directed  to  the  marshal, 
requiring  him  to  enter  any  place  or  premises  where  any  invoiced, 
books,  or  papers  are  deposited  relating  to  the  merchandise  in 
respect  to  which  such  fraud  is  alleged  to  have  been  committed, 
and  take  possession  of  such  books  and  papers  and  produce  them 
before  the  said  judge.    14  Stat,  at  Large,  647,  §  2. 

Unreasonable  searches  and  seizures  are  forbidden  by  the  Con* 
stitution,  and  the  act  of  Congress  provides  ^'  that  no  warrant  for 
such  seizure  shall  be  issued  unless  the  complainant  shall  set  forth 
the  character  of  the  fraud  alleged,  the  nature  of  the  same,  and 
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the  importations  in  respect  to  which  it  was  committed,  and  the 
papers  to  be  seized." 

Warrants  of  the  kind,  it  is  conceded,  may  be  authorized  by 
Congress,  to  search  for  articles  used  in  the  commission  of  crime, 
or  for  stolen  goods  where  the  crime  charged  is  within  Federal 
jurisdiction ;  but  it  is  insisted  that  warrants  for  search  and  seizure 
except  in  cases  of  alleged  crime,  are  not  allowed  by  existing  laws. 

Objection  is  also  taken  to  the  sufficiency  of  the  warrant  upon 
several  grounds:  first,  because  it  is  not  accompanied  by  any 
complaint  or  affidavit,  and  the  proposition  is  that  the  act  of  Con- 
gress makes  the  existence  of  a  complaint  of  the  described  char- 
acter essential  to  its  validity ;  second,  that  even  if  the  recitals 
in  the  warrant  may  dispense  with  the  production  of  the  com- 
plaint, still  the  recitals  in  that  behalf,  in  this  warrant,  are  not  suffi- 
cient, because  the  facts  recited  therein  do  not  amount  to  a  fraud ; 
third,  that  the  description  of  the  importations  in  respect  to  which 
the  alleged  fraud  was  committed  is  bad  because  it  is  not  suffi- 
ciently specific  and  definite.  Contradicted  as  the  first  proposi- 
tion is  by  the  express  language  of  the  section  under  which  the 
warrant  in  this  case  was  issued,  it  does  not  seem  to  be  necessary 
to  give  the  proposition  any  very  extended  examination.  Full 
power  and  authority  were  given  to  collectors,  naval  officers,  and 
surveyors,  or  other  persons  specially  appointed  by  either  of  them 
for  that  purpose,  by  the  act  of  the  81st  of  July,  1789,  to  enter 
any  ship  or  vessel,  in  certain  cases,  and  therein  to  search  for, 
seize,  and  secure  any  goods  subject  to  duty,  therein  concealed ; 
end  if  they  had  cause  to  suspect  a  concealment  thereof  in  any 
particular  dwelling-house,  store,  building,  or  other  place,  they  or 
either  of  them  might,  upon  application  on  oath  to  any  justice  of 
the  peace,  be  entitled  to  a  warrant  to  enter  such  house,  store,  or 
other  place  (in  the  daytime  only),  and  there  to  search  for  such 
goods,  and  if  any  were  found  to  seize  and  secure  the  same  for 
trial.  1  Stat,  at  Large,  48.  Revenue-officers  were  also  author- 
ized, by  the  act  of  the  18th  of  August,  1798,  to  go  ^^  on  board  of 
any  ship  or  vessel, ....  and  the  same  to  inspect,  search,  and 
examine,''  and  if  it  appeared  that  any  breach  of  the  revenue 
laws  had  been  committed  whereby  such  ship  or  vessel  or  the 
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goods  on  board  were  liable  to  forfeiture,  to  make  seizure  of  the 
same.    1  Stat,  at  Large,  815. 

Authority  to  secure  such  warrants  upon  proper  application, 
on  oath,  to  any  justice  of  the  peace,  and  to  make  such  searches 
and  seizures  as  was .  conferred  by  the  first  Collection  Act,  was 
continued  by  the  act  of  the  4th  of  August,  1790,  as  appears 
by  §  48  of  that  act.  1  Stat,  at  Large,  170.  All  the  prior  laws 
passed  to  regulate  the  collection  of  duties  on  imports  and  ton- 
nage were  revised  on  the  2d  of  March,  1799,  and  some  of  the 
antecedent  regulations  were  essentially  modified ;  but  the  pro- 
yision  which  authorized  collectors,  naval  officers,  and  survey- 
ors, and  such  other  persons  as  either  of  them  might  specially 
appoint,  to  procure  a  search-warrant  to  search  for,  seize,  and  se- 
cure for  trial  goods  subject  to  duty,  where  a  concealment  thereof 
was  suspected,  was  re-enacted  therein  in  the  same  words  in  which 
it  appears  in  the  two  prior  acts  of  Congress  upon  that  subject. 
1  Stat,  at  Large,  677.  District  judges  were  first  authorized  to 
issue  such  search-warrants  by  §  7  of  the  act  of  the  3d  of  March, 
1863,  but'  they  were  required  by  that  act  to  direct  the  warrant 
to  the  collector  of  the  port  where  the  alleged  frauds  were  com- 
mitted. 12  Stat,  at  Large,  740.  Service  of  the  warrant  under 
that  act  was  to  be  made  by  the  collector  as  under  the  prior 
acts,  when  he  was  the  applicant  for  the  same,  but  the  act  under 
which  this  warrant  was  issued  provides  that  the  warrant  shall  be 
directed  to  the  marshal  of  the  district.  14  Stat,  at  Large,  545,  §  2. 
Search-warrants,  therefore,  if  in  due  form,  are  authorized  in  such 
cases  by  an  act  of  Congress,  on  the  condition  and  for  the  pur- 
poses Specified  in  the  provisions  to  which  reference  has  been 
made.  Congress  may  '^  lay  and  collect  taxes,  duties,  imports,  and 
excises,"  and  may  also  '^  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  effect "  that  express  grant  of  power. 

Experience  everywhere  shows  that  import  duties  cannot  be 
successfully  levied  and  collected  without  laws  establishing  regu- 
lations upon  the  subject,  requiring  their  payment  or  security  for 
the  payment  of  the  same,  at  the  time  the  goods  are  imported,  and 
before  they  are  unladen  and  delivered.  Regulations  only  are 
not  sufficient,  nor  are  prohibitions  merely,  but  both  must  be  en- 
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forced  by  legal  sanctions.  Important  regulations  upon  the  sub- 
ject were  adopted  by  the  first  Congress  at  the  time  they  created 
and  organized  our  reyenue  system,  and  provision  was  then  made 
for  punishing  their  violation  by  fine,  penalty,  and  forfeiture,  ac- 
cording to  the  nature  of  the  prohibited  act,  and  as  directed  in 
the  act  of  Congress.  Penalties  accruing  by  the  breach  of  the 
act,  were  to  be  sued  for  and  Vecovered  with  costs  of  suit,  in  the 
name  of  the  United  States,  by  the  collector  of  the  district  where 
the  same  accrued,  imless  in  cases  of  penalty  relating  to  an 
officer  of  the  customs.  1  Stat,  at  Large,  47.  Power  to  pass 
such  laws  and  to  prescribe  the  form  of  the  proceeding  for  their 
enforcement,  whether  by  indictment,  information,  debt,  or  action 
on  the  case,  was  never  questioned,  and  any  argument  to  support 
the  right  of  Congress  to  pass  such  laws  would  seem  to  be  un- 
necessary, as  it  is  clear  they  are  requisite  and  proper  to  enable 
Congress  to  carry  into  effect  the  express  grant  to  lay  and  col- 
lect taxes,  duties,,  imports,  and  excises.  Warrants  to  search 
dwelling-houses,  stores,  buildings,  and  other  places  for  concealed 
goods  alleged  to  have  been  illegally  imported,  and  for  the  seizure 
of  the  goods  for  trial,  have  been  allowed  by  law  from  the  organi- 
zation of  the  revenue  system  to  the  present  time,  and  it  is  not 
perceived  that  any  greater  objection  can  be  taken  to  a  warrant  to 
search  for  books,  invoices,  and  other  papers  appertaining  to  an 
illegal  importation  than  to  one  authorizing  such  a  search  for  the 
imported  goods.  Such  warrants  might  be  procured,  until  within 
a  recent  period,  upon  application  to  a  justice  of  the  peace,  and 
the  same  might  be  served  by  the  collector,  naval  officer,  or  sur- 
veyor, by  whichsoever  the  application  was  made,  and  to  which 
the  warrant  was  granted.  1  Stat,  at  Large,  48;  Ibid.  678. 
Abuses  occurred  under  those  laws,  and  Congress  wisely  repealed 
the  provisions  authorizing  justices  of  the  peace  to  grant  such 
warrants,  and  vested  the  power  in  judges  of  the  District  Courts, 
and  has  finally  provided  that  the  warrant  shall  be  directed  to  the 
marshal  of  the  district  for  service.  12  Stat,  at  Large,  740 ;  14 
Stat,  at  Large,  547. 

Guarded  as  the  new  provision  is,  it  is  scarcely  possible  that  the 
citizen  can  have  any  just  ground  of  complaint,  as  the  condition 
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precedent  to  the  granting  of  the  warrant  is  that  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  judge  of  the  District  Court  bj 
complaint  and  affidavit,  that  a  fraud  on  the  revenue  has  been 
committed  by  some  person  or  persons  interested,  or  in  some  way 
engaged  in  the  importation  or  entry  of  merchandise  at  some  port 
within  such  district.  His  act  in  granting  the  warrant  is  a  judicial 
act,  as  he  hears  the  applicant,  and  if  satisfied,  among  other 
things,  that  such  a  fraud  on  the  revenue  has  been  committed,  he 
will  grant  the  warrant,  and  if  not  so  satisfied,  the  application 
will  be  refused.  Attempt  is  made  in  argument  to  limit  the 
power  to  authorize  such  warrants  to  criminal  cases,  but  the 
proposition  finds  no  support  in  the  acts  of  Congress,  nor  in  any 
decision  of  the  Federal  courts.  Individuals  cannot  sue  out  or 
employ  such  a  process  in  the  course  of  civil  proceedings,  or  for 
the  maintenance  of  a  mere  private  right,  and  where  the  judges 
of  insolvency  in  Massachusetts  were  empowered  by  an  act  of  the 
legislature  to  grant  search-warrants  on  the  application  of  the 
assignees  to  search  for  the  property  and  books  of  the  debtor, 
the  Supreme  Court  of  the  State  held  that  the  act  was  unconsti* 
tutional  and  void,  as  the  process  was  to  be  used  exclusively  in 
mere  civil  proceedings,  where  notliing  but  a  personal  claim  or  the 
right  to  prosecute  a  private  suit  was  involved.  Robinson  et  al.  v. 
Richardson,  13  Gray,  454.  Private  parties,  it  is  conceded,  may 
not  enr^oy  the  writ  as  the  means  of  prosecuting  a  private  right, 
but  it  cannot  be  admitted  that  Congress,  in  providing  means  to 
prevent,  detect,  and  punish  frauds  upon  the  public  revenue,  is 
forbidden  to  authorize  the  use  of  such  a  process  merely  because 
the  penalty  imposed  on  the  person  violating  the  law  and  perpe- 
trating the  fraud,  may  be  recovered  otherwise  than  by  indictment. 
Debt  undoubtedly  is  the  proper  remedy  in  the  present  case ;  but 
Congress  may  enact  that  the  penalty  imposed  for  receiving,  con* 
coaling,  or  purchasing  goods  illegally  imported  shall  be  recovered 
by  indictment  or  debt  at  the  election  of  the  prosecutor.  Suffice 
it  to  say,  that  the  acts  charged  in  the  declaration  were  unlawful 
acts,  declared  to  be  such  for  the  prevention  of  firaud  and  for  the 
protection  of  the  public  revenue,  and  as  such  the  acts  chai^d 
were  public  wrongs,  which  subjected  the  perpetrators  to  the 
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penalty  provided  by  law,  and  it  is  as  clearly  competent  for  Con- 
gress to  anthorize  the  district  judges  to  issue  a  warrant  in  such  a 
ease  to  search  for  and  seize  the  inyoices,  books,  and  papers  evi- 
dencing such  a  fraud,  as  it  would  be  for  a  State  magistrate  to 
grant  a  warrant  to  search  for  and  seize  stolen  goods.  Much 
jealousy  existed  against  general  warrants  before  and  at  the  time 
tlie  Cionstitution  was  adopted,  and  the  fourth  amendment  pro- 
vides that  ^^  no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched  and  the  person  or  things  to  be  seized  " ; 
but  the  provision  a£fords  no  support  to  the  limitation  expressed 
in  the  proposition  of.  the  defendants.  JEntick  v.  Carrington^  2 
Wils.  275 ;  Cooley  on  Con.  299 ;  Sanford  v.  Nichols,  18  Mass. 
286 ;  Bostoch  v.  Saunders  et  als.,  8  Wils.  484 ;  Same  Case,  19 
How.  St.  Tr.  1080;  Beg.  v.  Moselj/j  1  Car.  &  Kirw.  711. 
Writs  of  assistance,  also,  as  granted  by  the  courts  to  revenue* 
officers  in  the  last  century,  empowering  such  officers,  at  their 
discretion,  to  search  suspected  places  for  smuggled  goods,  were 
justly  regarded  with  great  disfavor  as  facile  instruments  of  arbi- 
trary power ;  but  the  warrant  for  search  and  seizure  as  author- 
ized by  the  present  act  of  Congress  to  be  issued  by  the  district 
judges,  is  not  properly  subject  to  any  of  the  objections  which  were 
made  to  those  unguarded  discretionary  licenses  to  subvert  the 
principles  of  civil  liberty.  PaatmCs  Casej  Quincy  R.  51 ;  Cooley 
on  Con.  801. 

Such  a  warrant  cannot  be  issued  under  the  act  of  Congress 
unless  it  is  made  to  appear  by  complaint  and  affidavit  to  the 
aatisfaction  of  the  judge  of  the  District  Court  that  a  fraud  on  the 
revenue  has  been  committed,  nor  unless  ^'  the  complainants  shall 
set  forth  the  character  of  the '  fraud  alleged  and  the  nature  of 
the  same,"  describing  also  the  importations  and  the  papers  to  be 
seized.  Search-warranta  for  any  purpose  are  doubtless  obnoxious 
to  very  serious  objections,  and  it  is  necessary  in  every  case  that 
the  warrant  shall  particularly  specify  the  place  to  be  searched 
and  the  person  or  object  to  be  seized,  as  it  is  clear  that  general 
warrants  are  forbidden  by  the  fourth  amendment  of  the  Constitu- 
tion,   Judges  of  the  District  Courts  have  no  authority  to  issue 
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Buch  warrants  unless  they  are  directed  to  the  marshal  of  the  dis- 
trict, and  the  law  requires  that  the  warrant  shall  describe  the  in- 
voices, books,  or  papers  for  which  the  search  is  to  be  made,  and 
the  place  or  premises  where  thej  are  deposited,  and  the  direction 
to  the  marshal  must  be  to  enter  the  described  place  or  premises 
where  the  invoices,  books,  or  papers  are  deposited,  and  to  take 
possession  of  the  same  and  produce  them  before  the  said  judge. 
When  the  warrant  is  so  framed  as  to  constitute  a  compliance 
with  the  conditions  expressed  in  that  section  of  the  act  of  Con- 
gress, the  court  is  of  the  opinion  that  it  may  be  properly  issued 
by  the  district  judge  and  that  it  may  lawfully  be  served  by  the 
marshal  of  the  district. 

Certain  formal  objections  are  also  taken  to  the  warrant,  which 
will  be  briefly  considered.  1.  When  the  account-books,  letters, 
and  documents  were  offered  in  evidence,  the  defendants  objected 
to  their  admissibility  because  they  were  obtained  from  their  pos- 
session by  force  of  the  search-warrant  exhibited  in  the  record, 
and  it  is  insisted  in  argument  that  the  ruling  of  the  district 
judge  in  admitting  them  in  evidence  was  erroneous,  because 
the  warrant  is  not  accompanied  by  any  complaint  or  affidavit ; 
but  the  court  is  of  the  opinion  that  the  introduction  of  the  com- 
plaint and  affidavit  is  not  necessary  in  a  case  where  they  are 
referred  to  in  the  warrant,  and  it  appears  by  the  recitals  of  the 
same  that  it  was  shown  by  complaint  and  affidavit  to  the  satis- 
faction of  the  district  judge  that  the  alleged  frauds  on  the  reve- 
nue had  been  committed  as  therein  set  forth. 

Objection  is  also  made  to  the  warrant  that  the  alleged  frauds 
are  not  therein  described  with  sufficient  particularity;  but  the 
court  is  of  a  different  opinion,  as  it  clearly  appears  from  the 
recitals  of  the  warrant  that  the  defendants  at  the  times  therein 
alleged  did  commit  frauds  on  the  revenue  by  importing  large 
quantities  of  shingles  subject  by  law  to  duty,  into  the  port  of 
Bangor  and  other  ports  in  that  district  without  paying  or  ac- 
counting for  the  duties.  In  argument,  the  defendants  allege 
that  the  acts  charged,  as  described  in  the  warrant,  do  not  amount 
to  a  fraud  because  the  shingles  imported  were  the  ^*  growth  and 
manufacture  "  of  the  adjacent  Provinces,  and  they  insist  that  such 
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shingles  were  not  by  law  subject  to  duty ;  but  the  court  is  not 
able  to  sustain  that  theory  for  the  reasons  already  explained, 
and  the  objection  must  be  orerruled. 

They  also  insist  that  the  importations  were  not  described 
in  the  warrant  with  sufiBcient  certainty ;  but  they  are  described  as 
shingles,  and  as  shingles  are  enumerated  in  the  treasury  regula- 
tions as  an  article  subject  to  duty  under  the  Reciprocity  Treaty, 
and  as  it  is  a  matter  of  common  knowledge  that  they  are  manu- 
factured of  wood,  the  court  is  of  the  opinion  that  the  description 
is  sufficient.  Although  the  warrant  is  not  defective  in  either  of 
the  particulars  mentioned,  still  it  does  not  allege  that  the  district 
judge  became  satisfied  by  complaint  as  well  as  by  affidavit  that 
the  alleged  frauds  on  the  revenue  had  been  committed,  and  in 
that  respect  it  fails  to  comply  with  the  act  of  Congress.  Sub- 
stantial compliance  with  the  conditions  specified  in  the  section 
conferring  the  power  is  essential  to  the  validity  of  the  warrant, 
but  the  court  is  of  the  opinion  that  the  defect  will  not  avail  the 
defendants  in  this  case  for  two  reasons :  first,  because  they  did 
not  except  at  the  trial  to  the  ruling  of  the  court  admitting  -the 
books,  letters,  and  documents  in  evidence,  upon  that  ground ; 
second,  because  the  books,  letters,  and  documents  were  properly 
admitted  in  evidence,  even  if  the  search-warrant  was  illegal. 

Exceptions  to  the  ruling  of  the  court  in  admitting  evidence 
should  be  sufficiently  specific  to  enable  the  court  to  understand 
the  precise  grounds  of  the  objections  to  its  admissibility,  and 
miless  they  are  so  they  cannot  be  regarded  as  the  proper  founda- 
tions for  a  writ  of  error  to  reverse  the  judgment.  Evidence  may 
be  inadmissible  because  it  is  immaterial^  or  because  it  is  second- 
ary in  its  nature,  or  because  better  evidence  exists,  or  because  it 
is  defective  in  some  legal  requirement,  or  because  it  is  oral  and 
not  in  writing,  or  because  it  is  ofiered  to  vary  or  contradict  what 
is  in  writing,  and  in  some  cases  because  it  was  improperly  ob- 
tained ;  but  whenever  objections  to  the  admissibility  of  evidence 
are  special  in  their  nature  and  not  apparent,  they  should  be  spe- 
cifically stated,  that  the  opposite  party  may  be  apprised  of  their 
real  character  and  that  the  presiding  justice  may  not  be  led  into 
error.     Harvey  v.  Tyler^  2  Wall.  828 ;  Jtoyers  v.  Marslially  1  Wall. 
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6^.  Appellate  courts  are  necessarily  confined  to  the  record, 
and  all  that  appears  in  this  case  is,  that  the  defendants,  when 
the  books,  letters,  and  documents  were  offered  in  eridence, 
objected  that  the  court  was  not  authorized  to  issue,  nor  the  mar- 
shal to  serve,  the  warrant  in  question,  and  that  the  district  attor- 
ney could  not  put  the  papers  in  evidence,  as  they  had  been  ob- 
tained and  placed  in  his  possession  by  that  warrant.  Authority 
to  issue  the  warrant  was  by  law  vested  in  the  district  judge,  and 
inasmuch  as  the  judge  in  issuing  it  exercised  a  judicial  discretion, 
no  doubt  is  entertained  that  the  warrant,  though  defective  in  form, 
was  sufficient  for  the  protection  of  the  marshal.  Suppose,  how- 
ever, that  the  exception  is  sufficient,  and  that  the  search-warrant 
was  illegal,  still  the  court  is  of  the  opinion  that  the  books,  letters, 
and  documents  were  properly  admitted  in  evidence,  as  they  were 
pertiaent  to  the  issue  and  were  offered  in  evidence  in  the  same 
condition  in  which  they  were  when  they  came  from  the  posses- 
sion of  the  defendants  without  mutilation  or  alteration.  Com,  v. 
Dana,  2  Met.  829 ;  LegaU  v.  ToUervey,  14  East.  802 ;  Jordan  ^ 
Letvisj  14  East.  806  note. 

Lottery  tickets,  in  the  case  first  mentioned,  had  been  seized 
imder  a  search-warrant,  and  the  person  in  whose  possession 
they  were  found  had  been  indicted  as  having  them  in  his 
possession  with  intent  to  sell  the  same  in  violation  of  law. 
Service  was  made,  and  the  accused  went  to  trial,  and  the  prose- 
cuting officer  offered  the  lottery  tickets  as  evidence,  and  they 
were  objected  to  as  inadmiasible  by  the  defendant,  as  having  been 
improperly  obtained  by  the  use  of  an  illegal  search-warrant ;  but 
the  Supreme  Court  of  Massachusetts  held  that  where  papers  are 
offered  in  evidence  the  court  can  take  no  notice  how  they  were 
obtained,  whether  lawfully  or  unlawfully,  nor  will  the  court  form 
a  collateral  issue  to  determine  that  question.  Judge  Story  laid 
down  the  same  rule  twenty  years  before  in  the  case  of  The 
Eugenie,  2  Mas.  441,  and  the  rule  there  established  has  never 
been  questioned  in  this  Circuit.  Illustration  to  show  what  is 
meant  may  be  drawn  from  the  rules  applied  to  confessions  in 
criminal  cases.  Confessions  obtained  by  threats  or  promises  are 
never  admitted  in  evidence  against  the  accused,  but  if  he  at  the 
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same  time  exhibits  the  implements  with  which  he  committed  the 
crime,  or  the  stolen  goods,  or  in  case  of  murder  if  the  accused 
exhibits  the  monejr  or  the  effects  of  the  deceased,  thej  are  admis* 
sible,  because,  being  facts,  they  cannot  be  changed  by  the  threats 
or  promises.  King  y.  WarrickshaUj  1  Leach  Gr.  Cas.  268 ;  Com. 
V.  Knappy  9  Pick.  611 ;  1  Greenl.  Er.  §§  281,  282.  Although  a 
confession  obtained  by  means  of  promises  or  threats  cannot  be 
receired,  yet  if  in  consequence  of  that  confession  certain  facts 
tending  to  establish  the  guilt  of  the  prisoner  are  made  known, 
eyidence  of  those  facts  may  be  received.  Bos.  Crim.  Ev.  51 ;  1 
Phil.  Et.  (ed.  1869)  524.  Viewed  in  either  light,  the  objection 
is  not  well  founded  and  must  be  overruled. 

The  next  objection  is,  that  the  district  judge  could  not  put  the 
papers  so  seized  and  brought  before  him  into  the  possession  of 
the  district  attorney  to  be  used  as  evidence  in  the  case ;  but  the 
court  is  of  a  different  opinion,  as  the  very  object  of  the  search  is 
to  ascertain  whether  there  are  such  papers  deposited  in  the  de- 
scribed place  or  premises,  and  if  so  that  they  may  be  seized  and 
^^ produced  before  the  said  judge.">  Papers  so  seized  are  declared 
by  the  act  of  Congress  to  be  ^^  subject  to  the  order  of  said  judge," 
but  he  must  allow  the  examination  of  the  same  by  the  Collector 
of  Customs  or  by  any  officer  duly  authorized  by  the  collector 
for  that  purpose.  Invoices,  books,  or  papers  so  seized  may  be 
retained  by  said  judge  as  long  as  in  his  opinion  the  retention 
thereof  is  necessary,  and  the  court  is  of  the  opinion  that 
invoices,  books,  or  papers  so  seized,  like  the  implements  of  crime 
or  stolen  goods  seized  on  search-warrants,  may  in  a  proper  case 
be  given  in  evidence  against  the  offender  and  perpetrator  of  the 
fraud.  Com.  v.  JDana^  2  Met.  829.  Suits  in  the  name  of  the 
United  States  are  instituted.in  the  Circuit  and  District  Courts  by 
the  district  attorneys,  and  while  pending  there  such  suits  are 
controlled  by  those  officers  under  the  instructions  of  the  Attor- 
ney-General. They  are  the  proper  officers  to  institute  proceed- 
ings to  recover  such  penalties  as  those  incurred  in  this  case,  and 
when  such  a  suit  is  pending  and  comes  on  for  trial,  the  district 
attorney  may  well  claim  the  right  to  use  all  legal  evidence  at 
command^  whether  the  same  is  in  the  archives  of  the  government 
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or  on  file  in  the  court.  Confiscation  Cases,  7  Wall.  456.  The  de- 
fendants also  object  that  the  books,  letters,  and  documents  were 
not  by  themselves  legal  testimony,  but  the  decisive  answer  to  this 
objection  is,  that  the  burden  to  show  error  is  upon  the  party  alleg- 
ing it,  and  inasmuch  as  the  books,  papers,  and  documents  in  ques- 
tion are  not  set  forth  in  the  bill  of  exceptions,  nor  in  any  way 
made  a  part  of  it,  the  presumption  is  that  the  ruling  was  correct 
and  the  point  is  not  open  for  re-examination.  Before  the  trial 
the  deposition  of  Thomas  Dowling  was  taken  by  the  United  States 
under  a  commission,  and  when  it  was  offered  in  evidence  the 
defendantB  objected  to  the  admissibility  of  the  same,  because,  as 
they  alleged,  the  return  does  not  show  that  the  commission  was 
duly  executed.  They  took  three  objections  to  the  suflBciency  of 
the  return :  1.  That  it  does  not  appear  by  it  that  the  magistrate 
himself  examined  the  defendant.  2.  That  it  does  not  appear  by 
it  that  he  reduced,  or  caused  to  be  reduced,  to  writing  the  depo- 
nent's answer.  8.  That  it  does  not  appear  by  it  that  he  reduced 
the  answers  of  the  deponent  to  writing,  or  caused  them  to  be  so 
reduced  in  his  presence.  These  objections  were  overruled,  and 
the  deposition  was  admitted  subject  to  exceptions. 

Erroneous  in  fact  as  the  first  objection  is,  it  is  only  necessary  - 
to  refer  to  the  statement  made  in  the  return  for  its  correction, 
where  it  is  stated  that  ^^  an  examination  on  oath  of  the  deponent 
was  had  and  taken  before  me,"  which  certainly  is  a  substantial 
compliance  with  the  directions  of  the  commission.  Interrogatories 
and  cross-interrogatories  accompanied  the  commission,  and  the 
return  is,  that  "  the  following  are  the  answers  "  of  the  deponent 
given  to  the  several  interrogatories  and  cross-interrogatories  there- 
to annexed,  and  in  conclusion  the  return  states  ''  that  the  signa- 
tures of  the  deponent  affixed  to  this  deposition  are  in  his  hand- 
writing and  made  in  my  presence."  Depositions  de  bene  esse 
may  be  reduced  to  writing  by  the  deponent  as  well  as  by  the 
magistrate,  and  the  court  is  not  induced  to  give  the  commission 
in  the  case  a  construction  which  would  prohibit  the  magistrate 
from  granting  that  privilege  to  the  deponent  if  exercised  in  his 
presence.  1  Stat,  at  Large,  89.  Directed  as  the  magistrate 
was  to  permit  no  person  other  than  a  clerk  to  be  present  during 
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the  examination,  except  the  deponent  and  himself,  and>a8  it  does 
not  appear  that  any  clerk  was  appointed  by  the  magistrate,  the 
presumption  is  that  no  other  person  than  the  deponent  and  the 
magistrate  was  present  at  the  examination ;  and,  if  not,  then  it 
must  be  presimied  that  the  answers  were  reduced  to  writing 
either  by  the  deponent  or  magistrate,  and,  if  by  either,  then  it  is 
clear  that  the  second  objection  cannot  be  sustained.  Answers 
were  given  by  the  deponent  to  the  several  interrogatories  and 
cross-interrogatories  annexed  to  the  commission  in  an  examina- 
tion, on  oath,  before  the  magistrate,  and  the  return  Mates  that 
the  signatures  affixed  to  the  deposition  are  in  the  handwriting 
of  the  deponent,  and  that  they  were  made  in  the  presence  of  the 
magistrate,  which  is  all  that  need  be  said  in  reply  to  the  third 
objection.  Examination  of  the  exceptions  to  the  instructions  of 
the  court  must  also  be  made,  which  involves  the  necessity  of 
further  reference  to  the  facts  in  the  case  as  reported. 

By  the  bill  of  exceptions  it  appears  that  the  firm  of  D.  R.  Stock- 
well  &  Co.,  consisting  of  Davis  R.  Stockwell,  John  S.  Cutler,  and 
George  S.  Chalmers,  who  was  not  sued,  had  long  been  engaged 
at  Bangor  in  the  lumber  business ;  that  the  senior  partner  in 
1863  proposed  to  the  partners  that  the  firm  should  engage  with 
Leeman  Stockwell  in  the  shingle  business,  in  which  he  had  large 
experience,  and  the  arrangement  as  proposed  was  accepted  to 
the  efiect  that  Leeman  should  transact  the  business  in  the  name 
of  the  firm,  and  give  it  his  entire  attention ;  that  the  firm  should 
furnish  the  capital,  and  that  the  profits  or  loss  should  be  divided, 
one  half  to  the  person  transacting  the  business,  and  the  other 
half  to  the  firm,  which  fiirnished  the  capital.  Pursuant  to  that 
arrangement,  Leeman  Stockwell  engaged  in  the  business  during 
the  years  1863  and  1864,  collecting  and  buying  shingles  on  the 
St.  John's  River,  and  in  forwarding  the  same  to  Bangor,  con- 
signed to  the  firm  of  the  defendants ;  and  the  bill  of  exceptions 
also  shows  that  a  separate  account  of  the  business  was  kept  by 
the  firm,  and  that  the  account  at  the  end  of  each  year  was  closed 
by  the  division  of  the  profits  as  agreed  in  the  arrangement. 
Evidence  was  introduced  by  the  plaintifis  tending  to  show  that 
*the  shingles  in  question  were  the  growth  and  produce  of  the 
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adjacent  Province,  and  that  the  defendants  had  actual  knowl- 
edge that  such  was  the  &ct.  Opposing  testimony  was  introduced 
by  the  defendants,  but  the  jury  returned  their  verdict  in  favor  of 
the  plaintifib.  During  the  period  the  active  partner  in  the  busi- 
ness employed  an  agent,  and  when  the  cargoes  came  to  Bangor 
they  were  reported  at  the  Custom  House  with  the  manifest  and 
foreign  clearance,  together  with  the  certificate  of  the  agent  and 
two  merchants,  or  the  affidavit  of  the  agent,  to  their  American 
origin ;  and  the  collector  required  no  duties  on  the  cargoes,  and 
no  entries  were  made,  nor  were  any  invoices  or  bills  of  lading 
produced  to  the  collector.  They  were  openly  in  the  possession  of 
the  firm  without  any  attempt  at  concealment,  were  throughout,  in 
fact  to  the  commencement  of  the  suit,  treated  by  all  parties  as  not 
being  subject  to  duty.  Whether  the  witnesses  were  entitled  to 
credit  or  not  was  left  to  the  jury,  but,  taking  the  arrangement  to 
have  been  as  described  in  the  bill  of  exceptions,  the  jury  was 
instructed  that  if  Leeman  Stockwell  in  the  conduct  and  manage- 
ment of  the  business  so  intrusted  to  him,  and  in  the  course  of  the 
business,  and  for  the  common  and  joint  benefit  of  himself  and 
that  firm,  went  into  New  Brunswick,  and  there  knowingly  pur- 
chased and  received,  on  their  joint  account,  shaved  shingles,  the 
growth  and  produce  of  that  Province,  and  that  he  afterwards,  by 
himself  or  his  agents,  knowingly  sent  such  shingles  to  his  copart- 
ners at  Bangor,  fraudulently  documenting  them  as  the  growth  and 
produce  of  Maine,  so  that  the  shingles  in  the  regular  course  of 
business  should  thereby  be,  and  were,  admitted  and  received 
into  the  United  States  by  the  defendants  as  the  growth  of  Maine, 
the  shingles  so  imported  were  illegally  imported,  and  were  liable 
to  seizure ;  and  that  the  defendants,  being  his  partners,  were  in 
this  action  chargeable  with  and  bound  by  the  knowledge  which  he 
possessed,  if  he  did  possess  it,  that  the  shingles  were  the  growth 
and  produce  of  that  Province,  and  as  such  were  liable  to  duty, 
and  that  the  shingles  were  liable  to  seizure  because  they  were 
illegally  imported. 

They  were  also  told  that  the  action  being  a  civil  action,  and 
not  a  criminal  prosecution,  the  knowledge  of  one  of  the  firm 
touching  the  matters  involved  in  this  suit  is  to  be  deemed  the 
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knowledge  of  all  the  defendants,  his  copartners,  in  the  shingle 
business.  That  if  Leeman  Stockwell  as  a  member  of  the  firm, 
being  so  engaged  in  the  shingle  business,  at  the  time  of  the  im- 
portation and  reception  of  the  shingles  at  Bangor,  knew  that  they 
were  Province  shii^les,  subject  to  duty  and  liable  to  seizure,  and 
that  they  were  illegally  imported,  it  is  not  necessary  for  the  gov- 
ernment to  prove  that  the  several  defendants  personally  had  ac- 
tual knowledge  of  those  facts  which  were  then  within  the  knowl- 
edge of  their  partner  who  transacted  the  business. 

That  if  with  that  knowledge  so  possessed  by  Leeman  Stock- 
well,  that  the  shingles  were  illegally  imported  and  liable  to  seiz- 
ure, the  defendants  in  the  usual  course  of  the  business  received 
the  shingles  at  Bangor  and  they  were  disposed  of  by  them,  and 
the  profits  were  divided  agreeably  to  the  arrangement,  the  jury 
were  authorized  to  find  that  the  defendants,  being  partners  of  the 
said  Leeman,  received  the  shingles,  knowing  that  the  same  were 
illegally  imported  and  that  they  were  liable  to  seizure.  Remarks 
beyond  those  already  made  to  show  that  the  shingles  were  ille- 
gally imported  and  liable  to  seizure  are  unnecessary,  as  that  has 
been  made  to  appear  to  the  entire  satisfaction  of  the  court,  nor  is 
it  worth  while  to  occupy  much  time  in  proving  that  the  firm  of 
the  defendants  as  it  existed  prior  to  the  arrangement  was  a  part- 
ner with  Leeman  Stockwell  in  the  shingle  business,  as  that  is  con- 
ceded by  the  defendants  in  their  printed  argument.  Partnership 
is  usually  defined  to  be  a  voluntary  contract  between  two  or  more 
competent  persons  to  place  their  money,  effects,  labor,  and  skill, 
or  some  one  or  all  of  them,  in  lawful  commerce  or  business,  with 
the  understanding  that  there  shall  be  a  communion  of  the  profits 
between  the  respective  parties.  Actual  participation  in  the  profits 
as  principal  is,  in  general,  sufficient  to  create  a  partnership,  as 
between  the  parties  and  third  persons,  but  the  express  agreement 
in  this  case  was  that  the  defendants  should  participate  both  in 
the  profits  and  loss,  and  as  they  furnished  the  capital  and  have 
settled  the  accoimts  and  carried  the  agreement  into  full  effect, 
the  nature  of  this  transaction  is  placed  beyond  doubt.  Berthold 
et  al.  V.  Oolcbmithy  24  How.  541 ;  Denny  et  al,  v.  Calot  et  al.^  6 
Met.  90. 

VOL.  ni.  20 
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Argument  to  show  that  Leeman  Stockwell  had  knowledge  of 
the  alleged  frauds  is  quite  unnecessary,  as  it  appears  that  be 
made  the  purchases,  shipped  the  shingles,  gave  or  procured  the 
affidavits  and  certificates  containing  the  false  statements,  which 
deceived  the  revenue  officers  and  induced  them  to  allow  the 
shingles  to  be  unladen  and  delivered  without  entry  or  permit, 
and  without  paying  or  accounting  for  the  duties.  Such  being  the 
state  of  the  case,  nothing  remains  for  re-examination  except  to 
inquire  and  determine  whether  the  defendants  are  chargeable 
with  the  knowledge  possessed  by  their  partner  and  agent  who 
transacted  the  business. 

All  the  shingles  were  consigned  to  them  under  the  arrange- 
ment, and  they  made  the  sales,  received  the  purchase-money,  and 
when  the  accounts  were  adjusted,  one  half  of  the  amount  was  paid 
over  to  the  perpetrator  of  the  firauds  and  the  other  half  was  ab- 
sorbed in  their  general  business.  Torts  may  arise  in  the  course 
of  the  business  of  the  partnership,  says  Judge  Story,  for  which 
all  the  members  of  the  firm  will  be  liable,  although  the  act 
may  not  in  fact  have  been  assented  to  by  all  the  partners.  Thus, 
for  example,  if  one  of  the  partners  should  commit  a  fraud  in  tlie 
course  of  the  partnership  business,  all  the  partners  may  be  liable 
therefor,  although  they  may  not  all  have  been  eoncemed  in  the 
fraudulent  act.  Castle  et  al.  v.  BuUardj  28  How.  188.  Story 
on  Part.  §  166;  Collier  on  Part.  §§  446,  447.  When  one 
assuming  to  be  an  agent  had  committed  a  fraud  in  a  sale,  it  was 
held,  in  Taylor  v.  Green^  8  Car.  &  P.  316,  that  the  mere  adop- 
tion of  the  sale  and  the  receipt  of  the  money  by  the  person  for 
whom  the  sale  was  made  rendered  him  liable  for  the  fraud. 

Decided  cases  of  like  import  are  quite  numerous,  and  some  of 
them  were  made  at  a  very  early  period.  Attomey-General  v. 
Stannyforth  et  al.,  Bunbury  R.  97.  Treble  value  of  goods  was  re- 
coverable at  that  time  if  the  goods  were  imported,  knowing  that 
the  duties  had  not  been  paid,  and  yet  the  court  held,  in  the  case 
of  Attorney- General  v.  Surges^  Bunbury  R.  228,  that  if  several 
persons  were  concerned,  either  as  partners  or  otherwise,  the  Crown 
might  proceed  against  any  one  of  them  for  the  whole  penalty,  it 
being  in  the  nature  of  a  tort,  and  not  a  contract,  and  that  there  was 
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no  necessitj  to  prove  that  the  goods  actually  went  into  the  hands 
of  the  party  sued,  that  it  was  sufficient  if  they  came  into  his  power 
or  into  the  custody  of  his  agent  or  of  any  person  by  his  direction. 
Partners  constitute,  as  such,  but  one  person  in  law,  and  the  act 
of  one  in  the  business  which  constitutes  the  subject-matter  of  the 
partnership  is  civiliter  the  act  of  all.  McFarland  v.  Crary^  8  Cow. 
258 ;  Peck  et  al.  v.  FiBher^  7  Cush.  886  ;  Story  on  Agency,  §  452 ; 
Smith  on  M.  &  S.  151 ;  Doe  y.  Martin^  4  Term.  66.  Most  of 
these  cases  rest  upon  the  doctrine,  which  is  clearly  applicable  in 
this  case,  that  it  does  not  lie  with  one  to  claim  property  or  the 
avails  of  it  through  the  fraudulent  act  of  another  without  being 
affected  by  that  act,  especially  if  he  was  his  partner,  the  same  as 
if  it  were  his  own,  and  the  court  is  of  the  opinion  that  the  de- 
fendants, inasmuch  afi  they  have  received  the  fruits  of  the  fraud, 
are  liable  to  the  penalties  annexed  to  their  commission.  Olmsted 
V.  Hotailingy  1  Hill,  818 ;  Stockton  v.  Frey,  4  Gill.  406.  Partners 
are  liable  in  solido  for  the  tort  of  one  of  their  number,  if  that 
tort  were  committed  by  him  as  partner,  and  in  the  course  of 
the  partnership  business.  Lock  v.  Steam%^  1  Met.  560;  Na- 
tional Exchange  Co.  v.  Drew^  82  Eng.  L.  &  Eq.  1.  Recent 
decisions  in  England  have  adopted  these  principles  in  their 
widest  extent,  and  applied  them  in  revenue  cases.  Attorney- 
General  v.  Middle^  2  Cromp.  &  Jer.  498 ;  Attorney- General  v. 
Siddon,  1  Cromp.  &  Jer.  220.  Examined  in  any  point  of  view, 
it  is  clear  that  there  is  no  error  in  the  record,  and  the  judgment 
is  affirmed  with  costs. 
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A  purchaser  of  distilled  spirits,  ignorant  at  the  time  of  the  purchase  that  the  spirits  had 
been  fraadalently  removed  from  a  bonded  warehouse,  or  that  the  tax  imposed  thereon 
had  not  b^en  paid,  acquires  his  title  only  by  such  purchase,  and  if  the  property  in  the 
spirits  claimed  by  the  vendor  had  been  absolutely  forfeited  to  the  United  States  before 
the  sale,  then  the  vendee  can  acquire  no  title;  but  where  the  verdict  of  the  jury  had 
established  the  fact  of  the  innocence  of  the  purchaser  and  claimant,  the  question  is 
whether  the  goods  had  been  forfeited  to  the  United  States  before  the  contract  of  sale. 
The  liability  of  tlie  goods  to  forfeiture  in  such  case  must  be  deduced  from  the  acts  of  the 
firat  owner  and  seller  alone. 

Forfeitures  made  absolute  by  statute  relate  back  to  the  time  of  the  commission  of  the 
wrongful  acts  prohibited  by  statute,  and  the  title  vests  immediately  in  the  govemineDt 
on  the  commission  of  the  wrongfhl  acts. 

But  where  tliere  is  more  than  one  remedy  provided  by  statute,  and  the  government  has  an 
election  to  proceed  for  the  forfeiture  or  in  some  other  way  not  involving  a  forfeiture,  the 
title  to  the  property  does  not  vest  in  the  United  States  prior  to  the  seizure  or  perform- 
ance of  some  act  which  amounts  to  such  election. 

Congress  has  the  power  to  decide  in  what  event  a  divestiture  of  title  shall  take  place,  and 
where  the  act  declaraa  without  any  election  of  remedies  that  forfeiture  shall  take  place 
upon  the  commission  of  the  wrongful  act,  the  court  must  carry  the  provision  into  effect^ 
even  against  innocent  purchasers,  where  the  title  is  consummated  by  seizure,  suit,  judg- 
ment, and  condemnation. 

Where  the  language  is  doubtful,  resort  must  be  had  to  the  ordinary  rules  of  coostmction, 
and  the  rules  of  the  common  law  applicable  to  the  subject  of  forfeiture. 

The  title  of  the  wrong-doer  remaiuR  unaffected  by  his  wrongful  acts  until  suit,  seizure^ 
and  judgmeht  or  decree,  but  where  the  act  of  Congress  so  provides,  and  there  is  no  elee- 
tion  of  remedies;  the  judgment  or  decree  divests  his  title  from  the  date  of  the  wrongful 
acts. 

§  45  of  the  act  of  July  18, 1866,  provides  that  ^*all  distilled  spirits  found  elsewhere  than  In 
a  bonded  warehouse,  not  having  been  removed  from  such  warehouse  according  to  law, 
and  the  tax  imposed  by  law  on  the  same  not  having  been  paid,  shall  be  forfeited  to  the 
United  States,  or  may  immediately  upon  discovery  be  seized,  and  after  the  assessment 
of  the  tax  thereon  be  sold  by  the  collector  for  the  tax  and  expenses  of  seizure  and  sale.** 
Hdd,  that  under  this  statute  the  judgment  or  decree  only  relates  back  to  the  date  of  the 
seizure,  and  does  not  overreach  the  title  of  an  innocent  purchaser  acquired  subsequent 
to  tbftdate  of  the  wrongful  acts  and  before  the  seizure. 
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Pbovision  is  made  by  §  45  of  the  act  of  July  13, 1866,  that 
*^all  distilled  spirits  found  elsewhere  than  in  a  bonded  ware* 
house,  not  having  been  remoyed  from  such  warehouse  according 
to  law,  and  the  tax  imposed  by  law  on  the  same  not  having  been 
paid,  shall  be  forfeited  to  the  United  States,  or  may  immediately 
upon  discovery  be  seized,  and  after  the  assessment  of  the  tax 
thereon  be  sold  by  the  collector  for  the  tax  and  expenses  of  seiz- 
ure and  sale."  14  Stat,  at  Large,  168.  Pursuant  to  that  enact- 
ment, the  libellant  alleged,  in  the  first  count  of  the  information, 
that  the  internal-revenue  collector  for  the  third  collection  dis- 
trict in  this  State  on  April  26, 1867,  did,  at  Boston,  in  this  judi- 
cial district,  seize  on  land,  as  forfeited  to  the  United  States, 
sixty-four  barrels  of  distilled  spirits  found  on  the  28th  of  April 
in  the  same  year  in  a  certain  store  and  building  therein  de- 
scribed. And  the  libellant  further  alleged  tiiat  the  goods  so 
seized  were  distilled  spirits;  that  they  had  been  manufactured  in 
the  United  States  since  January  1, 1866 ;  that  an  internal-revenue 
tax  was,  and  since  the  goods  were  so  manufactured  had  been,  by 
law  imposed  on  the  same ;  that  the  goods  so  seized  in  the  store 
and  building  aforesaid  were  found  elsewhere  than  in  a  bonded 
warehouse ;  that  they  had  not  been  removed  from  any  bonded 
warehouse  according  to  law ;  and  that  the  tax  so  imposed  by  law 
on  the  same  had  not  been  paid,  nor  any  part  of  the  same,  when 
the  goods  were  so  found  and  seized. 

Two  other  counts  were  also  contained  in  the  information,  found- 
ed on  another  provision  enacted  by  Congress.  14  Stat,  at  Large, 
111 ;  18  Stat,  at  Large,  240.  This  provision  reads  as  follows : 
That  goods  on  which  taxes  are  imposed  by  law  if  ^'  found  in  the 
possession  or  custody  or  within  the  control  of  any  person  or  per- 
sons for  the  purpose  of  being  sold  or  removed  by  such  person  or 
persons  in  fraud  of  the  internal-revenue  laws,  or  with  [the]  de- 
sign to  avoid  [the]  payment  of  said  taxes,  may  be  seized  by  the 
collector,  ....  and  the  same  shall  be  forfeited  to  the  United 
States."  When  the  information  was  filed  it  contained  four  counts, 
but  the  fourth  was  discontinued,  and  a  new  one  was  filed  in  its 
place  by  leave  of  court,  which  was  the  fourth  count  in  the  series 
as  at  present  numbered. 
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Omitting  unimportant  words,  the  last  three  counts  alleged  in 
substance  and  effect,  that  the  goods  in  question  were  distilled 
spirits  manufactured  in  the  United  States ;  that  on  the  day  and 
year  aforesaid  they  were  found  by  the  said  collector  in  the  store 
and  building  aforesaid ;  that  the  goods  were  then  and  there  within 
the  control  of  the  claimant  for  the  purpose  then  and  there  enter- 
tained by  him,  of  being  sold  and  removed  in  fi:*aud  of  the  internal- 
revenue  laws  of  the  United  States,  and  with  the  design  of  avoid- 
ing the  payment  of  the  taxes  imposed  on  the  same,  which  then 
and  there  remained  due  and  wholly  unpaid. 

Monition  was  duly  issued  and  served,  and  the  claimant  ap- 
peared, and  alleged,  in  due  form,  that  he,  at  the  time  of  the  seiz- 
ure, was  and  still  was  the  lawful  and  sole  owner  and  proprietor 
of  the  goods  seized,  of  which  he  offered  due  proof.  Two  pleas 
were  subsequently  pleaded  by  the  claimant :  1.  That  the  goods 
in  question  did  not,  nor  did  any  part  thereof,  become  forfeited  to 
the  United  States  in  manner  and  form  as  in  said  information  was 
alleged.  2.  Thut  the  sixty-four  barrels  of  distilled  spirits  did  not 
become  forfeited,  as  alleged,  because  the  same  after  their  manu- 
facture had  been  in  a  bonded  warehouse,  and  that  the  same  had 
been  removed  from  that  depository  in  due  form  of  law ;  that  after 
the  same  were  so  removed  from  the  bonded  warehouse,  they  were 
rectified  and  inspected  by  a  government  inspector,  and  were  duly 
marked  as  required  by  law ;  and  that  the  same  were  subsequently 
offered  for  sale  in  open  market ;  and  that  he,  without  any  knowl- 
edge, information,  or  belief  that  the  same  were  not  properly  and 
rightfully  so  offered  for  sale,  or  that  there  was  any  tax  due  and 
unpaid  to  the  United  States  upon  the  same,  bought  the  said  sixty- 
four  barrels  of  distilled  spirits  and  paid  for  the  same  their  full, 
just,  and  marketable  value ;  all  of  which,  as  he  alleged,  he  was 
ready  to  verify.  Issue  was  joined  upon  the  first  plea,  and  to  the 
second  the  libellant  filed  a  general  replication,  afSrming  that  all 
the  allegations  of  the  information  were  true,  and  tendering  an 
issue  which  was  duly  joined  by  the  claimant.  Both  pleas  there- 
fore terminated  in  issues  of  fact,  and  the  jury  under  the  instruc- 
tion of  the  court  returned  a  verdict  for  the  claimant.  Exceptions 
were  tendered  by  the  district  attorney,  and  the  same  were  duly 
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allowed  and  sealed,  and  the  questions  examined  and  decided  were 
those  saved  in  the  bill  of  exceptions,  and  brought  into  the  court 
by  the  writ  of  error  sued  out  by  the  United  States. 

Evidence  was  introduced  tending  to  show  that  several  hundred 
barrels  of  distilled  spirits  manufactured  within  the  United  States 
were  deposited  in  certain  bonded  warehouses  in  the  third  in- 
ternal-revenue collection  district  in  this  State;  that  a  tax  was 
imposed  on  the  same  under  the  internal-revenue  laws  of  the 
United  States  which  had  not  been  paid ;  that  the  same  were 
withdrawn  from  that  depository  upon  application  made  in  due 
form  to  the  collector  of  that  collection  district,  the  applicants 
giving  bonds  in  due  form  for  the  alleged  purpose,  in  certain  cases 
that  the  spirits  were  withdrawn  for  rectification,  and  in  other 
cases  that  the  spirits  were  withdrawn  for  the  purpose  of  trans* 
portation  to  some  port  or  place  in  another  State,  and  for  ex- 
portation from  thence  to  some  foreign  country.  None  of  the 
applications,  however,  were  made  by  the  claimant,  nor  did  he 
execute  any  of  the  bonds  or  cause  them  to  be  executed,  but  the 
bonds  were  accepted  by  the  collector,  and  he  granted  permits 
in  due  form,  as  in  case  of  withdrawal  for  rectification  or  for 
transportation  to  another  State.  All  of  the  bonds  were  false 
and  fraudulent,  and  none  of  the  spirits  were  ever  returned  as 
stipulated,  nor  were  the  same  or  any  part  thereof  ever  trans* 
ported  to  another  State  or  to  any  foreign  country.  On  the 
contrary,  the  spirits  were  removed  and  sold  for  consumption 
within  the  United  States,  and  barrels  filled  with  water  were 
attempted  to  be  transported  in  their  place,  and  all  the  spirits 
were  consumed  in  this  country  without  paying  the  taxes,  in  vio- 
lation of  the  internal-revenue  laws  passed  by  Congress.  Such  of 
the  spirits  as  were  in  controversy  in  this  case  were  found  by 
the  collector  in  the  store  and  building  described  in  the  informa* 
tion.  They  were  in  the  actual  possession  of  other  parties,  but 
the  bill  of  exceptions  showed  that  they  had  been  placed  there  by 
the  direction  of  the  claimant,  were  under  his  control,  and  were 
intended  to  be  sold  and  removed,  and  that  the  building  was 
neither  a  bonded  warehouse  nor  a  distillery.  Some  evidence  was 
also  introduced  tending  to  show  that  the  spirits  in  question  were 
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Omitting  unimportant  words,  the  last  three  counts  alleged  in 
substance  and  effect,  that  the  goods  in  question  were  distilled 
spirits  manufactured  in  the  United  States ;  that  on  the  day  and 
year  aforesaid  they  were  found  by  the  said  collector  in  the  store 
and  building  aforesaid ;  that  the  goods  were  then  and  there  within 
the  control  of  the  claimant  for  the  purpose  then  and  there  enter- 
tained by  him,  of  being  sold  and  removed  in  fraud  of  the  internal- 
revenue  laws  of  the  United  States,  and  with  the  design  of  avoid- 
ing the  payment  of  the  taxes  imposed  on  the  same,  which  then 
and  there  remained  due  and  wholly  unpaid. 

Monition  was  duly  issued  and  served,  and  the  claimant  ap- 
peared, and  alleged,  in  due  form,  that  he,  at  the  time  of  the  seiz- 
ure, was  and  still  was  the  lawful  and  sole  owner  and  proprietor 
of  the  goods  seized,  of  which  he  offered  due  proof.  Two  pleas 
were  subsequently  pleaded  by  the  claimant:  1.  That  the  goods 
in  question  did  not,  nor  did  any  part  thereof,  become  forfeited  to 
the  United  States  in  manner  and  form  as  in  said  information  was 
alleged.  2.  Thjit  the  sixty-four  barrels  of  distilled  spirits  did  not 
become  forfeited,  as  alleged,  because  the  same  after  their  manu- 
facture had  been  in  a  bonded  warehouse,  and  that  the  same  had 
been  removed  from  that  depository  in  due  form  of  law ;  that  after 
the  same  were  so  removed  from  the  bonded  warehouse,  they  were 
rectified  and  inspected  by  a  government  inspector,  and  were  duly 
marked  as  required  by  law ;  and  that  the  same  were  subsequently 
offered  for  sale  in  open  market ;  and  that  he,  without  any  knowl- 
edge, information,  or  belief  that  the  same  were  not  properly  and 
rightfully  so  offered  for  sale,  or  that  there  was  any  tax  due  and 
unpaid  to  the  United  States  upon  the  same,  bought  the  said  sixty- 
four  barrels  of  distilled  spirits  and  paid  for  the  same  their  fiill, 
just,  and  marketable  value ;  all  of  which,  as  he  alleged,  he  was 
ready  to  verify.  Issue  was  joined  upon  the  first  plea,  and  to  the 
second  the  libellant  filed  a  general  replication,  affirming  that  all 
the  allegations  of  the  information  were  true,  and  tendering  an 
issue  which  was  duly  joined  by  the  claimant.  Both  pleas  there- 
fore terminated  in  issues  of  fact,  and  the  jury  under  the  instruc- 
tion of  the  court  returned  a  verdict  for  the  claimant.  Exceptions 
were  tiondered  by  the  district  attorney,  and  the  same  were  duly 
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allowed  and  Bealed,  and  the  questions  examined  and  decided  were 
those  saved  in  the  bill  of  exceptions,  and  brought  into  the  court 
by  the  writ  of  error  sued  out  by  the  United  States. 

Evidence  was  introduced  tending  to  show  that  several  hundred 
barrels  of  distilled  spirits  manufactured  within  the  United  States 
were  deposited  in  certain  bonded  warehouses  in  the  third  in- 
ternal-revenue collection  district  in  this  State;  that  a  tax  was 
imposed  on  the  same  under  the  internal-revenue  laws  of  the 
United  States  which  had  not  been  paid ;  that  the  same  were 
withdrawn  from  that  depository  upon  application  made  in  due 
form  to  the  collector  of  that  collection  district,  the  applicants 
giving  bonds  in  due  form  for  the  alleged  purpose,  m  certain  cases 
that  the  spirits  were  withdrawn  for  rectification,  and  in  other 
cases  that  the  spirits  were  withdrawn  for  the  purpose  of  trans- 
portation to  some  port  or  place  in  another  State,  and  for  ex- 
portation from  thence  to  some  foreign  country.  None  of  the 
applications,  however,  were  made  by  the  claimant,  nor  did  he 
execute  any  of  the  bonds  or  cause  them  to  be  executed,  but  the 
bonds  were  accepted  by  the  collector,  and  he  granted  permits 
in  due  form,  as  in  case  of  withdrawal  for  rectification  or  for 
transportation  to  another  State.  All  of  the  bonds  were  false 
and  fraudulent,  and  none  of  the  spirits  were  ever  returned  as 
stipulated,  nor  were  the  same  or  any  part  thereof  ever  trans- 
ported to  another  State  or  to  any  foreign  country.  On  the 
contrary,  the  spirits  were  removed  and  sold  for  consumption 
within  the  United  States,  and  barrels  filled  with  water  were 
attempted  to  be  transported  in  their  place,  and  all  the -spirits 
were  consumed  in  this  country  without  paying  the  taxes,  in  vio- 
lation of  the  internal-revenue  laws  passed  by  Congress.  Such  of 
the  spirits  as  were  in  controversy  in  this  case  were  found  by 
the  collector  in  the  store  and  building  described  in  the  informal 
tion.  They  were  in  the  actual  possession  of  other  parties,  but 
the  bill  of  exceptions  showed  that  they  had  been  placed  there  by 
the  direction  of  the  claimant,  were  under  his  control,  and  were 
intended  to  be  sold  and  removed,  and  that  the  building  was 
neither  a  bonded  warehouse  nor  a  distillery.  Some  evidence  was 
also  introduced  tending  to  show  that  the  spirits  in  question  were 
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a  portion  of  the  spirits  firaudulently  withdrawn  from  the  bonded 
warehouses  as  aforesaid,  and  that  the  claimant  received  the 
same  firom  one  of  the  persons  who  executed  the  false  and  fraudu- 
lent bonds,  or  procured  them  to  be  executed,  and  that  the  claim- 
ant not  only  knew  that  the  spirits  had  been  thus  fraudulentlj 
removed  from  the  public  depositories,  and  that  the  taxes  had  not 
been  paid  thereon,  but  that  he  participated  in  the  fraudulent 
acts  by  which  the  removal  was  effected,  and  also  in  the  fraudu- 
lent attempt  to  transport  water  instead  of  the  spirits  to  another 
State,  and  that  he  held  the  spirits  in  possession  for  the  purpose 
of  removal  and  sale.  All  such  participation  and  knowledge  were 
denied  by  the  claimant,  and  he  introduced  evidence  tending  to 
show  that  he  purchased  the  spirits  innocently,  and  for  value  and 
in  good  faith,  at  their  full  market  value,  that  he  had  no  knowl- 
edge that  the  spirits  had  been  fraudulently  withdrawn  from  the 
bonded  warehouses,  or  that  the  taxes  had  not  been  paid.  Be- 
butting  evidence  was  introduced  by  the  libellant  as  to  the  market 
value  of  the  spirits,  and  the  bill  of  exceptions  shows  that  the 
claimant  admitted  that  the  price  paid,  the  spirits  being  greatly 
above  prpof,  was  less  per  gallon  than  the  tax  imposed  and  un- 
paid. Two  instructions  were  given  by  the  court  to  the  jury 
at  the  request  of  the  claimant,  to  which  the  district  attorney 
excepted :  — 

That  if  the  spirits  were  removed  from  a  bonded  warehouse 
upon  bonds  in  the  form  prescribed  by  law,  then  the  facts  that 
such  bonds  were  signed  by  irresponsible  parties,  and  that  the 
.ame  was  known  by  the  pLy  who  withdreVthe  Bpirite  and  in- 
tended  to  commit  the  fraud,  do  not  render  the  spirits  liable  to 
forfeiture  in  the  hands  of  an  innocent  purchaser.  That  if  the 
spirits  were  fraudulently  witlidrawn  as  aforesaid,  but  in  the  form 
prescribed  by  law,  and  the  claimant  was  not  a  participant  in  the 
fraud,  and  purchased  the  spirits  in  good  faith  without  knowledge 
of  the  fraud,  then  he  acquired  a  good  title,  and  the  spirits  cannot 
be  forfeited.  Prayers  for  instructions  were  also  presented  by 
the  district  attorney  in  substance  and  effect  as  follows : 

That  if  the  spirits  were  found  elsewhere  than  in  a  bonded  ware^ 
house,  and  not  in  a  distillery,  and  had  been  removed  from  such  a 
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depository  upon  permits  authorizing  the  removal  for  rectification 
or  for  transportation,  issued  upon  the  execution  of  false  and  fraud- 
ulent bonds,  in  form  such  as  were  required  by  law,  and  if  the  tax 
imposed  on  the  spirits  had  not  been  paid,  then  the  spirits  are  sub- 
ject to  forfeiture  under  the  first  count,  even  though  the  claimant 
may  have  purchased  the  same  innocently  and  without  any  partici- 
pation or  guilty  knowledge  of  the  fraudulent  removal  or  that  the 
tax  had  not  been  paid.  That  the  spirits  having  been  found  as 
shown  in  the  evidence,  the  burden  is  upon  the  claimant  to  satisfy 
the  jury  that  the  tax  imposed  by  law  on  the  same  had  been  paid, 
and  that  if  he  fails  so  to  do,  the  verdict  on  the  first  count  must 
be  for  the  United  States.  That  if  the  claimant  purchased  the 
spirits  at  a  less  price  than  the  tax  as  imposed  by  law,  and  if  the 
spirits  had  actually  been  fraudulently  removed  from  a  bonded 
warehouse  as  aforesaid,  and  if  the  tax  imposed  by  law  thereon 
had  not  been  paid,  then  the  said  spirits  were  subject  to  forfeiture 
nnder  the  first  count  in  the  information.  That  if  the  claimant 
purchased  the  spirits  at  less  price  than  the  tax  imposed  by 
law  thereon,  the  fact  of  such  purchase  under  such  circumstances 
'^must  be  in  law  taken"  as  notice  that  the  spirits  had  not  been 
removed  from  a  bonded  warehouse  according  to  law,  and  that  the 
tax  imposed  thereon  had  not  been  paid,  if  in  fact  the  spirits  had 
been  fraudulently  removed  from  such  a  depository  as  aforesaid,  and 
if  in  fact  the  tax  imposed  by  law  on  said  spirits  had  not  been  paid. 
The  court  refused  to  give  the  instructions  as  requested,  and 
instructed  the  jury,  among  other  things,  in  substance  and  e£fect 
as  follows :  That  if  the  spirits  were  fraudulently  removed  from 
tiie  bonded  warehouse,  as  aforesaid,  for  the  alleged  purposes 
aforesaid,  but  were  really  withdrawn  for  sale  and  consumption, 
and  if  the  tax  imposed  by  law  on  such  spirits  had  not  been 
paid,  the  spirits  would  be  liable  to  forfeiture  under  the  first 
count  in  the  hands  of  the  person  who  committed  the  fraud,  or  of 
any  person  who  aided  in  committing  it  or  connived  at  it,  or  of 
any  purchaser  who  held  the  spirits  for  sale  and  consumption, 
and  who  bought  the  same  with  actual  knowledge  of  the  fraud. 
Just  exception,  it  was  conceded,  could  not  be  taken  to  that  part  of 
the  charge,  but  the  court  in  the  same  connection  instructed  the 
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jury  that  the  spirits  under  the  circumstances  therein  assumed 
would  not  be  liable  to  forfeiture  if  in  the  hands  of  an  innocent 
purchaser  for  value  without  notice.  Certain  instructions  were 
also  given  by  the  court  as  to  the  burden  of  proof,  but  as  those 
rulings  were  not  the  subject  of  complaint,  the  instructions  are 
omitted.  That  the  purchase  of  the  spirits  at  a  less  price  per 
gallon  than  the  amount  of  the  tax  was  not  in  itself  a  ground  of 
forfeiture,  nor  was  it  in  law  to  be  taken  absolutely  as  notice  to 
the  purchaser  that  the  spirits  had  been  illegally  removed,  and 
that  the  tax  on  them  had  not  been  paid ;  that  the  purchase  in 
that  state  of  the  case  was  a  circumstance  of  suspicion,  and  that 
such  a  circumstance  was  to  be  considered  by  the  jury  in  connec- 
tion with  the  other  evidence  in  determining  whether  or  not  the 
claimant,  as  such  purchaser,  had  actual  knowledge  of  the  fraud 
at  the  time  he  bought  the  spirits.  Reference  need  not  be  made 
to  the  single  instruction  reported  as  given,  applicable  to  the  other 
counts,  as  it  was  conceded  by  the  district  attorney  that  the  point 
intended  to  be  raised  by  the  exception  was  not  open,  as  the  jury 
found  that  the  claimant  piirchased  the  spirits  without  knowledge 
of  the  fraud  or  that  the  tax  imposed  thereon  had  not  been  paid. 

W.  A.  Fields  Assistant  United  States  District  Attorney,  for  the 
United  States. 

J.  W.  Richardson  and  M.  W.  Paine^  for  claimant. 

Cliffobd,  J.  Viewed  as  an  innocent  purchaser  for  value  with- 
out notice  that  the  spirits  had  been  fraudulently  removed  from 
the  bonded  warehouse,  or  that  the  tax  imposed  thereon  had  not 
been  paid,  as  the  claimant  must  be  in  this  investigation,  the 
single  question  presented  for  examination  and  decision  is, 
whether  the  spirits  under  the  circumstances  disclosed  in  the  bill 
of  exceptions  were  liable  to  forfeiture  at  the  time  the  same  were 
seized  by  the  internal-revenue  collector  for  the  third  collection 
district.  Whatever  title  to  the  spirits  in  controversy  the  clainn 
ant  had  at  the  time  the  same  were  seized,  he  acquired  by  pur- 
chase, and  if  the  property  in  the  spirits  claimed  by  his  vendor 
was  absolutely  forfeited  to  the  United  States  before  he  purchased 
the  same,  then  he  acquired  nothing  by  his  bargain ;  but  if  the  titie 
of  his  vendor  was  valid  at  the  time  of  the  sale,  then  the  spirits 
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were  not  liable  to  forfeiture  at  the  time  of  the  seizure,  as  the  ver- 
dict of  the  jury  establishes  the  fact  that  the  claimant  is  an  inno- 
cent purchaser  for  value,  without  notice  that  the  spirits  had  been 
fraudulently  removed  from  the  bonded  warehouse,  or  that  the 
tax  imposed  thereon  had  not  been  paid,  as  alleged  in  the  infor- 
mation. 

Examined  in  that  point  of  view,  as  the  case  must  be,  it  is  ap- 
parent that  the  liability  of  the  spirits  to  forfeiture  in  this  case 
must  be  deduced,  if  at  all,  from  the  acts  of  the  former  owner  and 
not  from  the  acts  of  the  claimant,  as  every  charge  against  him  is 
negatived  by  the  verdict  of  the  jury.  ^^  Distilled  spirits  found 
elsewhere  than  in  a  bonded  warehouse  not  having  been  re- 
moved from  such  warehouse  according  to  law,  and  the  tax  im- 
posed by  law  on  the  same  not  having  been  paid,  shall  be  for- 
feited." 14  Stat,  at  Large,  168.  Had  the  provision  stopped 
there,  it  is  quite  clear  that  the  forfeiture  would  have  been  abso- 
lute, and  that  the  spirits  might  be  subsequently  seized  for  that 
purpose,  as  well  after  the  same  had  passed  into  the  hands  of  an 
innocent  purchaser  as  while  the  spirits  remained  in  the  hands  of 
the  perpetrator  of  the  fraud.  Forfeitures  made  absolute  by  stat- 
ute relate  back  to  the  time  of  the  commission  of  the  wrongful 
acts  which  the  statute  prohibits.  Where  the  forfeiture  is  abso- 
lute the  title  to  the  thing  forfeited  vests  immediately  in  the  gov- 
ernment, but  where  more  than  one  remedy  is  given,  and  the  gov- 
ernment has  an  election  to  proceed  for  the  forfeiture  or  in  some 
other  way  not  involving  a  forfeiture,  the  title  of  the  property  does 
not  vest  in  the  United  States  prior  to  the  seizure  or  the  perform- 
ance of  some  other  equivalent  act  which  amounts  to  such  an 
election.  United  States  v.  Qrundyj  8  Cran.  388 ;  Boberts  v. 
Wetherallj  1  Salk.  228 ;  Gelstan  v.  Boyt,  8  Wheat.  246.  Differ- 
ences of  opinion  existed  at  one  time  among  the  justices  of  the 
Supreme  Court,  whether  a  forfeiture  for  the  violation  of  the  rev- 
enue laws  ever  gave  such  a  title  to  the  United  States  as  to  over- 
reach a  bona  fide  sale  to  an  innocent  purchaser  when  made  before 
seizure  and  suit  for  condemnation,  but  the  majority  of  the  court 
adopted  the  affirmative  of  that  proposition.  United  States  v.  Bags 
of  Coffee^  8  Gran.  404 ;  The  Mars,  8  Cran.  417 ;  Confiscation  Caa^ 
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7  Wall.  460.  Congress  possesses  the  power  to  decide  in  what 
event  a  divestiture  of  title  in  such  a  case  shall  take  place, 
whether  on  the  commission  of  the  offence,  the  seizure,  or  the  con- 
demnation ;  and  where  the  act  of  Congress  declares  in  terms  with- 
out any  qualification  or  election  of  remedies  that  that  forfeiture 
shall  take  place  upon  the  commission  of  the  offence,  it  becomes 
the  duty  of  the  court  to  carry  the  provision  into  effect  even  as 
against  innocent  purchasers,  in  cases  where  the  title  is  consum- 
mated by  seizure,  suit,  and  judgment,  or  decree  of  condenmation. 
Such  is  the  settled  rule  of  law  where  the  forfeiture  is  made  abso- 
lute upon  the  commission  of  the  offence ;  but  in  all  cases  where 
the  language  employed  by  Congress  is  doubtful,  it  is  manifestly 
proper  to  resort  to  the  ordinary  rules  of  construction  and  to  the 
rules  of  the  common  law  applicable  to  the  subject  of  forfeiture 
to  assist  the  mind  in  coming  to  a  conclusion.  Forfeiture,  it  is 
said,  in  the  former  case,  is  absolute ;  but  the  remark  should  be 
received  with  some  qualification,  as  the  title  only  vests  in  the 
United  States  by  relation  back  to  the  criminal  offence  in  case 
where  it  is  consummated  by  seizure,  suit,  and  judgment  or  de- 
cree. Unless  the  matter  is  prosecuted  and.  the  title  consum- 
mated, the  act  of  Congress  becomes  imperative,  as  the  title  of  the 
wrong-doer  remains  unaffected  by  his  wrongful  acts  until  seizure, 
suit,  and  judgment  or  decree,  but  the  effect  of  the  judgment  or 
decree  is  to  divest  his  title  from  the  date  of  the  wrongful  acts. 
United  States  v.  Fifty-nx  Barrels  Whiskey^  6  Am.  Law  Beg.  N.  S. 
82 ;  The  Florenzo,  Blatch.  &  How.  60. 

Grant  all  that  as  applied  to  the  clause  of  the  section  declar- 
ing the  forfeiture  if  it  stood  alone  and  without  any  qualificar 
tion,  but  the  ^ame  section  contains  an  sJtemative  clause,  as 
appears  by  the  next  sentence,  which  provides  as  follows :  ^^  Or 
[such  distilled  spirits]  may  immediately  upon  discovery  be 
seized,  and  after  the  assessment  of  the  tax  thereon  may  be 
sold  by  the  collector  for  the  tax  and  expenses  of  seizure  and 
sale."  Bead  together,  as  the  two  clauses  must 'be,  their  true 
construction  is  as  obvious  as  any  enactment  well  can  be  which 
is  expressed  in  clear  and  unambiguous  langui^e.  Such  spir- 
its when  found  elsewhere  than  in  a  bonded  warehouse,  if  the 
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flame  have  been  illegally  removed  from  such  a  public  depository 
without  the  payment  of  the  tax  imposed  by  law  on  the  same,  may 
be  seized  as  forfeited  to  the  United  States,  or  the  proper  officer 
of  the  revenue  may  seize  the  same  under  the  immediately  suc- 
ceeding clause  of  the  section,  and  in  that  event  it  becomes  the 
duty  of  the  assessor  to  assess  the  tax  on  the  same  imposed 
by  law,  and  of  the  collector  to  sell  the  spirits  for  the  tax  and 
expenses  of  seizure  and  sale,  as  expressly  provided  by  the  closing 
paragraph  of  the  sentence.  Where  the  forfeiture  is  absolute,  the 
entire  title  of  the  wrong-doer,  when  the  judgment  or  decree  is 
rendered,  vests  in  the  United  States  from  the  date  of  the  wrong- 
ful act ;  but  if  the  forfeiture  is  made  conditional,  as,  for  example, 
if  the  United  States  may  elect  to  proceed  by  information  for  a 
forfeiture  or  for  some  other  redress  not  amounting  to  an  absolute 
forfeiture  of  the  spirits,  then  the  judgment  or  decree  only  relates 
back  to  the  date  of  the  seizure,  and  does  not  overreach  the  title 
of  an  innocent  purohaser  acquired  subsequent  to  the  wrongful  act 
of  the  seller  and  before  the  seizure  of  the  spirits,  if  the  purchase 
was  bona  fide  for  value  and  without  notice  of  the  wrongful  acts 
of  his  vendor.  Caldwell  y.  United  States^  8  How.  866 ;  Confis- 
cation Cas.,  7  Wall.  460 ;  United  States  v.  Grundy  et  aZ.,  8  Cran. 
352 ;  United  States  y.  Morris,  10  Wheat.  290.  Extended  re- 
marks to  show  that  the  United  States  in  cases  arising  under  the 
section  on  which  the  information  in  this  case  is  founded,  are 
quite  unnecessary,  as  the  express  words  of  the  second  clause  re- 
ferred to  are,  that  as  an  alternative  remedy  the  spirits  may  im- 
mediately upon  discovery  be  seized,  and  after  assessment  of  the 
tax  thereon  may  be  sold,  by  the  collector  for  the  tax  and  the  ex- 
penses of  the  seizure  and  sale. 

Proceedings  under  that  clause  are  instituted  and  prosecuted  to 
enforce  a  lien  created  by  an  act  of  Congress,  and  the  very  nature 
of  the  proceeding  concedes  that  the  title  to  the  spirits  seiz^  is 
still  in  the  wrongdoer,  and  it  is  as  clear  as  anything  well  can  be 
that  he  is  entitled  to  what  remains  of  the  proceeds  of  the  sale 
after  deducting  the  tax,  interest,  and  expenses,  as  there  is  no 
authority  to  sell  the  property  for  any  other  purpose.  Evidently 
these  considerations  dispose  of  all  the  exceptions  exhibited  in 
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the  record  except  the  one  iu  the  instmction  given,  which  is  appli- 
cable to  the  other  counts,  and  in  respect  to  that  no  further  re- 
marks are  required,  as  it  is  conceded  that  the  point  is  not  open 
under  the  finding  of  the  jury. 
Judgment  aSirmed. 


Geobge  Heabn  v.  The  New  England  Mutual  Marine  Insurance 

Company. 

before  clifford  and  lowell,  jj. 

Policies  of  insurance  are  regarded  as  commercial  instmments,  and  are  liberally  construed; 
but  no  evidence  of  any  usage  or  custom  can  be  admitted  to  vary  or  explain  their  terms 
when  precise  and  clear. 

The  voyage  was  described  in  the  policy  as  follows:  "at  and  from  Liverpool  to  port  in 
Cuba,  and  at  and  thence  to  port  of  advice  and  discharge."  HM,  that  "  port  "  cannot  be 
construed  to  mean  *'  ports,"  or  "  port  or  ports,"  and  the  going  to  a  second  port  in  Cuba 
constituted  a  deviation. 

Parol  evidence  as  to  the  usnge  of  trade  is  admissible  relating  to  a  written  contract  in  two 
classes  of  cases :  Where  the  evidence  is  offered  to  prove  that  the  words  used  in  the  con- 
tract are  employed  in  a  peculiar  sense  in  the  particular  trade  to  which  the  contract  r^ 
lates;  where  the  purpose  of  the  evidence  is  to  annex  incidents  to  the  contract  in  mattert 
upon  which  the  contract  is  silent 

In  the  latter  case,  however,  the  peculior  meaning  which  it  is  proposed  to  attach  to  the 
words  must  not  either  expressly  or  by  implication  vary  the  terms  of  the  written  instil- 
ment. 

Such  evidence  is  admissible  to  define  what  would  otherwise  be  indefinite  and  obscure,  and 
always  with  a  view  to  give  expression  to  the  presumed  intention  of  the  parties. 

Under  the  policy  in  this  cose,  parol  evidence  to  the  effect  that  it  is  the  usage  for  vessels 
bound  from  Liverpool  and  back,  to  discharge  at  one  port  and  then  to  proceed  to  a  second 
port  for  a  return  cargo,  was  not  admissible  to  avoid  the  effect  of  a  deviation. 

If  admitted,  it  would  extend  the  voyage  and  increase  the  risk  beyond  what  the  language 
employed  warrants  the  court  in  -believing  the  parties  had  in  contemplation. 

All  the  facts  necessary  to  an  understanding  of  the  case  are  to 
be  found  in  the  opinion. 

B.  R.  Curtis  and  Walter  Curtisj  for  plaintiff. 

ffutchins  and  WhedeTj  for  defendant. 

Clifford,  J.  Policies  of  insurance  against  marine  risks  are 
liberally  construed,  as  they  are  regarded  as  commercial  instru- 
ments in  the  strictest  sense.    Such  instruments,  where  their 
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terms  are  ambiguous,  may  be  explained  by  parol  evidence  of  the 
usages  of  trade ;  but  where  the  terms  employed  are  clear  and 
precise  in  themselves,  the  principles  which  govern  their  construc- 
tion do  not  vary  from  those  which  are  applicable  to  other  mer- 
cantile instruments,  and  no  evidence  of  any  usage  or  custom  can 
be  admitted  to  explain,  alter,  or  impair  the  terms  of  the  contract 
as  made  by  the  parties.  Oelricks  et  al.  v.  Ford^  28  How.  63 ; 
Blivm  V.  Screw  (7o.,.28  How.  481 ;  1  Arn.  (2  Am.  ed.)  64. 

Insurance  was  effected  in  this  case  at  Boston  on  the  9th  of 
May,  1866,  in  the  sum  of  five  thousand  dollars  "  on  charter  of 
the  barque  Maria  Henry,  at  and  from  Liverpool  to  port  in  Cuba, 
and  at  and  thence  to  port  of  advice  and  discharge  in  Europe." 
When  the  application  for  the  policy  was  made,  the  barque  was  at 
Liverpool,  and  it  appears  that  she  loaded  at  that  port  with  a 
cargo  of  coal,  and,  having  been  regularly  cleared  from  that  port, 
proceeded  thence  without  difficulty  on  her  outward  voyage  to  the 
port  of  St.  Jago  de  Cuba,  where  she  discharged  her  outward 
cargo,  and  that,  having  discharged  her  outward  cargo,  she  sailed 
thence  to  Mansanilla,  another  port  in  Cuba,  and  there  took  on 
board  a  cargo  of  the  products  of  the  island,  and  on  the  18th  of 
September  sailed  thence  for  Europe  via  Falmouth  for  orders,  and 
on  the  18th  of  the  same  month  was  totally  lost  on  her  homeward 
voyage  by  perils  of  the  sea.    Due  notice  of  the  loss  was  given  to 
the  defendants,  and  the  loss  is  admitted  as  alleged,  but  the  de- 
fendants refused  to  pay  4;he  amount  insured,  or  any  part  of  the 
same,  upon  the  ground  that  the  barque,  without  any  justifjring 
cause,  departed  from  the  prescribed  course  of  the  voyage  as  de- 
scribed in  the  policy  on  which  the  action  is  founded.    Reference 
was  made  in  that  proposition  to  the  fact  that  the  vessel,  after  she 
went  to  St.  Jago  de  Cuba  and  there  discharged  her  outward 
cargo,  proceeded  thence  to  Mansanilla  for  a  return  cargo  before 
she  sailed  for  Europe ;  but  the  plaintiff  contended  that  going  to 
a  second  port  in  Cuba  did  not  constitute  a  deviation,  as  it  is  the 
usage  for  vessels  bound  from  Liverpool  and  back,  to  discharge  at 
one  port  and  then  to  proceed  to  a  second  port  for  a  return  cargo. 
Nothing  of  the  kind  is  expressed  in  the  policy  of  insurance,  if  the 
words  are  to  be  taken  in  their  ordinary  signification;  but  the 
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theory  of  the  plaintiff  is  that  such  is  the  usage  of  the  trade,  and 
he  insisted  that  parol  evidence  of  such  usage  was  admissible,  and 
that  the  language  of  the  policy  should,  in  view  of  that  eyidence, 
be  construed  as  conferring  that  right.  Deviation  in  marine  in* 
surance  is  understood  to  mean  a  voluntary  departure  without 
necessity  or  reasonable  cause  from  the  regular  and  usual  course 
of  the  specified  voyage  insured,  which  in  this  case  was  to  port  in 
Cuba,  and  at  and  thence  to  port  of  advice  and  discharge,  as 
plainly  and  explicitly  expressed  in  the  policy.  Whenever  a 
deviation  of  that  kind  takes  place,  the  voyage  is  determined  and 
the  underwriters  are  discharged  from  any  responsibility.  Park 
on  Ins.  294 ;  Elliot  et  al.  v.  WiUon  et  aLy  4  Brown  Pari.  Cas.  470. 
Different  language  is  sometimes  employed,  as  where  the  voyage 
is  described  as  one  from  the  port  of  departure  to  Cuba  or  to  the 
island  of  Cuba,  but  the  terms  of  the  policy  in  the  case  before  the 
court  are  ^^  at  and  from  Liverpool  to' port  in  Cuba,  and  at  and 
thence  to  port  of  advice  and  discharge,"  showing  a  contract  com- 
plete in  itself,  and  one  expressed  in  plain,  clear,  and  unambiguous 
language,  employing  no  terms  of  art  nor  any  word  or  phrase  of 
doubtful  meaning.  Unambiguous  as  the  language  is,  the  court 
cannot  impute  to  the  parties  any  other  intention  than  that  which 
they  have  expressed,  as  the  court  must  do,  to  hold  that  port 
means  ports,  or  port  or  ports,  or  to  a  port  of  discharge,  and  also 
to  a  second  port  for  a  return  cargo  and  at  and  thence  *'  to  port 
of  advice  and  discharge.''  Precisely  the  same  question  was  pre- 
sented in  the  case  of  Brown  v.  Tayleur^  4  Ad.  &  Ell.  241,  and 
the  court  held  that  the  word  '^  port"  in  such  a  policy  could  not  be 
construed  to  mean  ports,  nor  port  or  ports,  and  that  the  going  to 
a  second  port  in  such  a  case  constituted  a  deviation,  the  judges 
giving  their  opinions  seriatiniy  and  all  concurring  in  the  conclu- 
sion. Sea  Ins.  Co  v.  Q-avin^  4  Bligh.  N.  S.  578 ;  Same  Case,  2 
Dow  &  Clark,  126.  Evidence  of  usage,  such  as  the  plaintiff  as- 
sumes in  argument  that  he  has  offered  in  this  case,  if  admissible 
for  any  legitimate  purpose,  must  be  expected  to  have  the  effect, 
and,  if  fully  believed,  ought  to  have  the  effect,  to  induce  the  court 
to  decide  that  a  policy  of  insurance  covering  a  voyage  to  a  single 
port  in  Cuba  may  be  construed,  and  if  the  evidence  of  such  usage 
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is  fiill  to  the  point,  most  be  constraed,  to  cover  not  only  that 
voyage,  but  also  a  voyage  to  a  second  port  for  a  return  cargo, 
even  though  it  be  necessary  in  order  to  accomplish  the  purpose, 
to  make  a  coasting  voyage  to  the  opposite  side  of  that  large  and 
highly  commercial  island.  Suppose,  for  example,  the  master  in 
this  case  had  gone  to  Matanzas,  on  the  north  side  of  the  island,  as 
his  port  of  discharge,  he  might,  under  the  theory  of  the  plaintiff, 
have  afterwards  gone  to  Trinidad  for  a  return  cargo,  which  is  on 
the  southern  side  of  the  island.  Every  policy  of  insurance,  if 
properly  drawn,  describes  the  place  of  the  ship's  departure,  and 
also  the  place  of  destination,  and  the  reason  why  a  deviation  dis- 
charges the  underwriter  is,  that  if  the  voyage  is  changed  after 
fhe  ship  sails,  the  voyage  becomes  a  different  one,  and  not  that 
against  which  the  insurer  has  undertaken  to  indemnify.  But  in 
the  case  supposed,  the  insurer  would  be  held  responsible  for  a 
voyage  from  Matanzas  to  Trinidad,  though  no  such  voyage  is 
mentioned  in  the  policy. 

Custom  or  usage  is  sometimes  supposed  to  be  admissible  to  show 
that  the  parties  to  a  written  instrument  had  something  in  their 
contemplation  more  than  is  expressed  in  what  they  have  reduced 
to  writing ;  but  Lord  Denman  well  said,  in  the  case  of  Trueman 
V.  LodeTj  11  Ad.  &  Ell.  589,  that  the  cases  go  no  further  than  to 
permit  the  explanation  of  words  used  in  a  sense  different  from 
their  ordinary  meaning,  or  the  addition  of  known  terms  not  incon- 
sistent with  the  written  contract.  Extrinsic  evidence  of  custom 
and  usage  is  doubtless  admissible  in  certain  cases,  where  the  trans- 
action is  of  a  commercial  character,  to  annex  incidents  to  written 
contracts  in  respect  to  which  the  contracts  are  silent,  but  such 
evidence  cannot  be  properly  received  if  it  is  inconsistent  with  the 
terms  of  the  written  instrument,  whether  such  inconsistency  ap- 
pears by  the  express  terms  of  the  written  contract  or  by  reason- 
able implication  from  the  same  as  applied  to  the  subject-matter. 
JETutUm  V.  Warren^  1  Mees.  &  Wels.  475 ;  1  Smith,  La.  Gas.  887. 
Apply  that  rule,  and  it  is  clear  that  evidence  of  usage,  if  offered 
to  show  that  the  barque  might  go  to  one  port  to  discharge  and  to 
a  second  for  a  return  cargo,  ought  not  to  be  admitted,  as  it  is 
plainly  inconsistent  with  the  written  contract,  which  is  to  port 
and  at  and  thence  to  the  return  port. 

VOL.  III.  21 
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Few  cases  are  to  be  found  where  the  rule  under  consideration 
is  better  stated  and  explained  than  in  the  case  of  Spartali  y. 
Benecke^  10  G.  B.  222,  in  which  the  opinion  is  delivered  bj  the 
chief  justice  of  the  Conunon  Pleas.  He  admits  that  eyidence 
as  to  tlie  usages  of  trade  is  admissible  in  two  classes  of  cases : 
1.  Where  the  eyidence  is  offered  to  proye  that  the  words  in 
which  the  contract  is  expressed,  in  the  particular  trade  to  which 
the  contract  refers,  are  used  in  a  peculiar  sense,  and  different 
from  what  thej  ordinarily  import.  2.  That  the  eyidence  is  also 
admissible  for  the  purpose  of  annexing  incidents  to  the  contract 
in  matters  upon  which  the  contract  is  silent,  but  he  remarks, 
what  it  is  important  to  observe,  that  both  these  rules  are  subject 
to  the  limitation  or  qualification  that  the  peculiar  sense  or  mean- 
ing which  it  is  proposed  by  the  evidence  to  attach  to  the  words 
of  the  contract  must  not  vary  or  contradict  either  expressly  or  by 
implication  the  terms  of  the  written  instrument.  Such  evidence 
is  admitted  for  the  purpose  of  defining  what  would  otherwise  be 
indefinite,  or  to  interpret  a  peculiar  term,  or  to  explain  what  is 
obscure,  or  to  ascertain  what  is  equivocal,  or  to  annex  particulars 
and  incidents  which,  though  not  mentioned  in  the  contract,  were 
connected  with  it,  or  with  the  relations  growing  out  of  the  same ; 
but  in  all  these  cases  the  evidence  is  admitted  with  a  view  of 
giving  effect  as  far  as  can  be  done  to  the  presumed  intention  of 
the  parties.  Humfrey  v.  Dale^  1  Ell.  &  Bl.  278 ;  Myers  v.  Sarlj 
8  Ell.  &  Ell.  818. 

Proof  of  usage  may  be  admitted  to  explain  a  word,  term,  or 
phrase  of  doubtful  or  equivocal  meaning,  but  it  cannot  be  ad- 
mitted to  add  to  a  word  of  a  known  and  certain  signification 
a  meaning  beyond  what  it  plainly  imports  for  the  purpose  of 
adding  a  new  and  different  obligation  to  a  written  contract. 
Phillipps  V.  Briardj  1  Hurls  &  Nor.  25.  Usage  may  be  relied 
on,  says  Lord  Campbell,  in  the  case  of  HcUl  v.  Janson.j  4  Ell. 
&  Bl.  510,  to  show  the  sense  in  which  an  expression  found  in 
a  written  contract  is  used  in  a  particular  trade,  but  to  let  in 
verbal  evidence  of  a  usage  for  the  purpose  of  contradicting  and 
nullifying  an  express  written  contract  would  be  contrary  to  all 
principle,  and  has  been  forbidden  as  often  as  the  attempt  has  been 
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made.  Commercial  usage,  said  Judge  Story,  in  the  case  of  The 
Iteesidej  2  Sum.  667*  can  never  be  resorted  to,  to  control  or  vary 
the  positive  stipulations  in  a  written  contract,  and  a  fortiori  not 
to  contradict  them.  An  express  contract  of  the  parties,  he  held, 
was  always  admissible  to  supersede,  vary,  or  control  a  usage  or 
custom,  but  he  denied  in  the  most  explicit  terms  that  a  written 
contract  could  be  controlled,  varied,  or  contradicted  by  a  usage 
or  custom.  Three  decisions  of  the  Supreme  Court,  delivered 
within  the  last  twelve  years,  affirm  the  same  rule.  Bliven  v. 
Screw  Co.^  23  How.  431 ;  Inmrance  Companies  v.  Wright j  1  Wall. 
470.  **  When  we  have  satisfied  ourselves,"  said  Mr.  Justice  Miller, 
^^  in  the  last  case  cited,  that  the  policy  is  susceptible  of  a  reason- 
able construction  on  its  face  without  the  necessity  of  resorting 
to  extrinsic  aid,  we  have  at  the  same  time  established  that  usage 
or  custom  cannot  be  resorted  to  for  that  purpose."  2  Greenl.  Ev. 
ss.  251.  Omission  (in  a  contract),  say  the  court,  in  the  case  of 
Thompson  v.  Biggs,  6  Wall.  679,  may  be  supplied  in  some  cases 
by  the  introduction  of  such  proof,  but  it  cannot  prevail  over  or 
nullify  the  express  provisions  and  stipulations  of  the  contract. 
So  where  there  is  no  contract,  usage  will  not  make  one,  as  it  can 
only  be  admitted  either  to  interpret  the  meaning  of  the  language 
employed  by  the  parties  in  the  absence  of  express  stipulations, 
or  where  the  meaning  is  equivocal  or  obscure. 

Decided  cases  also  of  high  authority  and  of  recent  date  from  the 
reported  decisions  of  the  State  courts  may  be  referred  to,  in  which 
it  is  held  that  the  clear  and  explicit  language  of  a  contract,  mer- 
cantile or  otherwise,  cannot  be  enlarged  or  restricted  by  proof  of 
usage  or  custom.  Strong  doubts  are  expressed  by  the  court  in  the 
case  of  Seccomh  et  al.  v.  Prov.  Ins,  Co.,  10  Allen,  814,  whether  in 
any  case  it  would  now  be  deemed  to  be  competent  to  offer  evidence 
to  show  that  a  description  of  a  voyage  in  a  policy  which  is  sus- 
ceptible of  a  clear  and  definite  exposition  in  conformity  to  the 
interpretation  of  the  words  as  established  by  adjudicated  cases, 
has  another  and  different  meaning  by  mercantile  usage  from  that 
which  has  been  so  recognized  and  settled.  Mercantile  usage, 
say  the  court  in  that  case,  in  order  to  be  received  as  explanatory 
or  in  aid  of  the  exposition  of  a  policy  of  insurance,  must  not  on 
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the  one  haud  tend  to  increase  materially  the  risk  assumed  by 
the  insurers,  nor  on  the  other  hand  to  deprive  the  assured  of  the 
indemnity  which  the  words  of  the  contract  fairly  interpreted 
secure  to  him  in  case  of  loss.  Examined  in  the  light  of  these 
rules,  as  given  substantially  in  the  case  last  cited,  the  court  is  of 
the  opinion  that  the  usage  relied  on  by  the  plaintiff,  if  the  evi- 
dence offered  showed  that  it  exists  as  he  supposes,  would  not  be 
admissible  to  avoid  the  effect  of  the  deviation,  as,  if  admitted,  it 
would  enlarge  the  voyage  insured  as  described  in  the  policy,  and 
would  materially  increase  the  risk  cast  upon  4;he  underwriters 
beyond  what  the  language  employed  warrants  the  court  i^  be- 
lieving they  had  in  contemplation  when  the  contract  was  exe- 
cuted. Dickinson  v.  Gay  et  aLj  1  Allen,  86 ;  Sane  v.  Mutual 
Safety  In$.  Co.,  1  Sandf.  149. 

Authorities  to  show  that  evidence,  even  of  general  usage,  is 
never  admissible  to  contradict  the  settled  rules  of  law  cannot  be 
necessary,  as  they  are  all  one  way  from  the  earliest  period  to  the 
present  time ;  and  that  remark  is  just  as  applicable  to  a  commer- 
cial contract  as  to  one  where  the  construction  of  the  instrument 
is  governed  by  the  principles  of  the  common  law.  Rankin  v.  Am. 
Ins.  Co.,  1  Hall  S.  0.  619  ;  2  Pars.  Mar.  L.  58  ;  1  Duer  on  Ins. 
177  -  238  ;  Edie  v.  East  India  Co.,  2  Burr.  1216 ;  Homer  v.  Dorr, 
10  Mass.  26 ;  Frith  v.  Barker,  2  Johns.  827.  Parol  evidence  of 
usage  may  be  admissible  to  explain  what  is  doubtful,  but  it  is 
never  admissible  to  contradict  what  b  plain.  Blackeit  v.  Assur-- 
ance  Co.,  2  Cromp.  &  Jor.  249 ;  Cox  v.  Heisley,  19  Penn.  St.  247. 
Incidental  matters,  it  is  said,  may  be  supplied  by  usage  where  the 
policy  is  silent,  but  the  policy  in  this  case  is  not  silent  as  to  the 
matter  in  question,  as  the  description  of  the  voyage  is  plain  and 
unambiguous,  —  on  charter  at  and  from  Liverpool  to  port  in 
Cuba,  and  at  and  thence  to  port  of  advice.  Vandervoart  v.  Smith 
2  Caines  R.  160 ;  1  Pars.  Ship.  &  Ad.  83 ;  2  Phil.  Ev.  (Ed.  1859)' 
789  ;  Stetoard  v.  Scudder,  4  Zabr.  96  ;  Foley  v.  Mason,  6  Md.  87. 
Where  the  contract  is  clear,  certain,  and  distinct,  it  is  not  subject 
to  modification  by  proof  of  custom.  Such  a  contract  disposes  of  all 
customs  and  usages  by  its  own  terms,  and  by  its  terms  alone  is 
the  conduct  of  the  parties  to  be  regulated,  and  their  liability  to 
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be  determined.    Simmons  v.  LaWy  S  Eeyes,  219;    Wescott  y. 
Thompson,  18  N.  T.  367. 

Certain  cases  are  cited  by  the  plaintiff,  which,  it  is  suggested, 
support  the  opposite  theory,  but  when  carefully  examined  it  will 
be  foimd  that  they  do  not  have  any  such  tendency.  Warre  y. 
MtUery  4  Barn.  A  Cress.  698 ;  Oruickshank  y.  Janson,  2  Taunt.  801 ; 
Dickey  y.  Ins.  Co.,  7  Cran.  327.  At  and  from  Orenada  to  Lon- 
don was  the  description  of  the  yoyage  in  the  first  case,  and  at 
and  from  Jamaica  in  the  second,  and  at  and  from  Trinidad  in  the 
case  decided  in  the  Supreme  Court.  Eyidence  was  introduced  in 
the  first  case  showing  that  there  was  but  one  custom-house  for 
the  whole  island  of  Grenada,  and  inasmuch  as  the  yoyage  insured 
was  at  and  from  Grenada  and  not  at  and  from  a  port  in  Grenada, 
the  court  decided  that  the  island  must  be  considered  as  all  one 
place,  and  that  there  was  no  deyiation,  although  the  yessel  went 
to  three  places  to  discharge.  Nothing  different  is  asserted  in  the 
second  case,  and  in  the  third  the  court  decided  that  where  the 
voyage  as  described  in  the  policy  is  '^  at  and  from  an  island,'' 
the  yessel  may  sail  from  port  to  port  to  take  in  cargo,  but  the 
decision  has  no  application  to  the  case  at  bar,  as  the  yoyage  de- 
scribed in  this  case  is  to  port  in  Cuba  and  at  and  thence  to  port 
of  adyice,  which  shows  that  the  two  cases  are  in  no  respect  anal- 
ogous. Underwriters  are  presumed  to  be  acquainted  with  the 
course  of  the  trade  they  insure  and  with  its  peculiarities,  and  the 
court  decided,  in  the  case  of  Noble  y.  Kennowat/,  1  Doug.  610, 
that  in  that  trade,  which  was  the  Labrador  trade,  greater  delay 
in  landing  the  cargo  was  customary  than  would  be  justifiable  in 
most  other  adyentures,  but  it  is  not  perceiyed  that  the  case  has 
much  bearing  upon  the  question  under  consideration.  Vallance 
Y.  Dewar,  1  Camp.  608.  Undoubtedly,  eyidence  of  usage  was 
also  admitted  to  explain  the  terms  of  the  contract  in  the  case  of 
Salvador  y.  Hopkins,  8  Burr.  1707,  as  suggested  by  the  plaintiff, 
but  the  motion  for  new  trial  was  oyerruled  and  the  decision  of 
the  court  placed  expressly  upon  the  ground  that  the  eyidence 
offered  and  admitted  was  not  repugnant  to  the  contract.  Other 
cases  of  an  analogous  character  are  also  referred  to,  where  eyi- 
dence of  usage  was  admitted  to  explain  some  ambiguous  phrase 
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in  the  terms  of  the  contract  to  which  the  same  answer  may  be 
given,  that  the  evidence  admitted  did  not  contradict  what  was 
in  writing.  Uhde  v.  WalterBy  8  Camp.  15 ;  Hyde  v.  Willis j 
8  Camp.  200.  Such  evidence  was  also  admitted  in  the  case 
of  Qmcie  v.  Marine  Ins.  Co.j  8  Cran.  75,  to  show  the  boun- 
daries and  extent  of  a  conmiercial  port  named  in  the  policy 
as  the  port  of  destination,  and  it  is  quite  clear  that  the  ruling 
was  correct,  as  the  evidence  tended  to  explain  and  not  to  con- 
tradict  the  terms  of  the  policy,  and  a  like  ruling  is  found  in 
the  case  of  Lotvry  v.  Russell^  8  Pick.  862,  where  the  court 
overruled  the  objection  to  the  evidence  expressly  upon  the 
ground  that  it  did  not  contradict  the  terms  of  the  bill  of 
lading.  Reliance  is  also  placed  upon  the  case  of  BuUdey  v. 
Protection  Ins.  Co.,  2  Paine,  C.  C,  89,  but  the  case  was  decided 
wholly  irrespective  of  any  such  question,  as  the  evidence  intro- 
duced failed  to  show  that  there  was  any  such  usage  as  the  plain- 
tiff supposed.  The  policy  in  that  case  described  the  voyage  as 
from  Ocrocoke  to  St.  Bartholomew  or  St.  Thomas,  and  at  and 
from  thence  to  Tobasco,  and  the  court,  and  rightly,  held  that  it 
did  not  authorize  the  assured  to  go  to  both  ports,  that  he  might 
go  to  either  at  his  election,  and  that,  having  first  stopped  at  the 
island  of  St.  Bartholomew  and  afterwards  proceeded  to  St. 
Thomas,  it  was  a  deviation.  ''That  the  policy  only  covers  a 
voyage  to  one  or  the  other  of  those  islands,"  said  the  judge, 
''  cannot  admit  of  a  doubt,"  and  if  tlie  sentence  stopped  there  the 
case  woul)}  be  consistent  with  the  recent  decision  of  the  Supreme 
Court,  and  all  the  other  modern  decisions  upon  the  subject,  but 
he  adds,  in  continuation  of  the  same  sentence,  '^  unless  justified 
by  usage,"  leaving  it  to  be  inferred  that  his  opinion  was  that  the 
evidence  of  usage  would  be  admissible  to  incorporate  a  difierent 
meaning  into  the  contract.  But  he  could  hardly  have  intended 
what  the  words  imply,  as  in  the  next  sentence  he  says  that  ^'  it 
was  at  the  election  of  the  assured  to  go  to  either,  to  the  one  or 
the  other,  but  the  language  of  the  policy  is  too  plain  and  ex- 
plicit to  admit  of  a  construction  that  it  authorized  a  voyage  to 
both,"  in  which  latter  view  we  entirely  concur. 

Support  to  the  views  of  the  plaintiff  cannot  be  derived  from 
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the  case  of  De  Peyster  v.  Sun  Mutual  In9.  Co.y  19  N.  T.  276,  as 
the  court  held,  irrespective  of  usage,  that  the  three  additional 
ports  allowed  by  the  addition  made  to  the  policy,  included  ports 
on  the  main,  and  referred  to  ports  to  be  touched  before  finally 
leaving  the  main  for  the  return  voyage.  Viewed  in  the  most 
fitvorable  light  for  the  plaintiff,  the  court  only  allowed  the  evi- 
dence of  usage  to  be  received  as  explanatory  of  what  was  doubt- 
ful and  not  as  contradicting  any  part  of  the  contract. 

Submitted  as  the  case  was  under  the  act  of  Congress,  which 
authorizes  parties  to  waive  a  jury  by  stipulation  in  writing,  the 
court  will  proceed  to  a  brief  examination  of  the  evidence  of  usage 
offered  by  the  plaintiff,  and  admitted  dt  bene  by  the  court.  Vessels 
frequently  go  to  a  second  port,  as  the  evidence  offered  shows,  for 
their  return  cargo,  but  it  is  equally  well  established  by  the  same 
depositions  that  they  always  do  so  under*  an  express  stipulation  in 
the  charter-party  so  to  do,  if  required  by  the  charterer,  and  not 
because  any  usage  exists  obliging  them  to  go  to  a  second  port  in 
cases  where  there  is  no  stipulation  to  that  effect.  Evidence  to 
support  that  theory  of  fact  is  found  in  the  charter  before  the 
court,  as  it  provides  that  the  vessel  ^'  shall  proceed  to  a  safe  port 
in  Cuba  for  orders  (Havana  excepted),  and  there  discharge  the 
same  [meaning  the  cargo],  after  which  shall  there  ~  at  one 
other  usual  place  in  the  island,  load,''  etc.  Had  that  language 
been  incorporated  into  the  policy  of  insurance,  the  question  would 
be  one  of  easy  solution,  but  the  charter-party  is  a  contract  be- 
tween the  owners  of  the  vessel  and  the  charterer,  and  is  not  in 
any  aspect  of  the  case  to  be  regarded  as  the  contract  between 
the  insurers  and  the  insured.  They  have  made  their  own  con- 
tract, and  the  court,  in  ascertaining  what  their  rights  are  under 
it,  must  look  at  its  terms.  Such  a  policy  of  insurance  may  be 
made  to  cover  the  whole  voyage  or  a  part  of  it,  as  the  parties  find 
it  for  their  interest  to  contract.  Insurance  to  port  in  Cuba  and 
at  and  thence  to  port  of  advice  might  have  been  all  that  the  in- 
sured desired,  as  he  might  know  that  his  vessel  would  load  at 
port  of  discbarge,  and  in  that  state  of  the  case  he  might  not  be 
willing  to  pay  the  additional  premium  for  the  risk  of  insuring  the 
voyage  to  a  second  port.    Conjectures,  however,  are  unneces- 
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sarj,  as  the  conclusive  answer  to  the  theory  of  the  plaintiff  is 
that  he  did  not  contract  with  the  insurers  for  the  privilege  to  go 
to  a  second  port^  and  the  evidence  which  he  offered  upon  the 
subject  of  usage  does  not  show  the  existence  of  any  such  usage 
as  he  suj)poses.  The  deponents  testify  that  vessels  almost 
always  go  to  a  second  port,  but  all  the  witnesses,  or  nearly  all  of 
them,  agree  that  they  do  so  by  virtue  of  an  express  stipulation  in 
the  charter-party  requiring  them  to  do  so,  if  the  charterer  so  di- 
rects. They  do  not  show  that  there  is  any  usage  which  warrants 
a  vessel  in  going  to  a  second  port  under  a  policy  of  insurance, 
where  its  terms  are  from  Liverpool  to  port  in  Cuba  and  at  and 
thence  to  port  of  advice.  Instead  of  that,  most  of  the  wit- 
nesses who  testify  in  answer  to  such  an  inquiry  express  most 
decided  opinions  that  under  such-  a  policy  the  vessel  would  be 
restricted  to  the  port  of  discharge. 


Geobge  Heabn  v.  Equitable  Safety  Insitsance  Company, 
before  clifford  and  lowell,  jx 

Issnes  of  fkct  io  oivil  caset  in  any  Gircnit  Court  may  be  tried  and  determined  hy  the 
court  without  the  interyention  of  a  jury  whenever  the  parties,  or  their  atteraejs  of  rec- 
ord, file  with  the  clerk  a  stipulation  waiving  a  jury. 

The  terms  in  a  policy  of  insurance  were  "  to  a  port  of  discharge  in  Cuba  and  at  and  thence 
to  a  port  of  advice.**  Hekt,  that  the  policy  protected  the  insured  in  a  voyage  firom  the 
port  of  loading  to  a  port  of  discharge  in  Cuba,  and  at  and  thence  to  the  port  of  advice. 

It  cannot  be  made  to  give  any  fhrther  protection  without  adding  words  to  the  contract. 

Depositions  offered  to  show  that  on  a  voyage  of  this  kind  the  vessel  might,  nndw  a  usage, 
go  to  a  second  port  in  Cuba  to  load,  were  admitted  tfe  heme  esM. 

It  does  not  establish  a  usage  that  vessels  have  the  right  to  so  go  to  a  second  port  in  Cuba 
and  load,  under  a  policy  in  the  terms  of  this  one,  to  show  that  Cuba  charters  ttom  Liv- 
erpool and  back  contain  an  express  stipulation  that  the  charterers  shall  have  the  option 
of  a  second  port  of  loading. 

Matter  of  contract  and  usage  or  evidence  of  usage  are  quite  different. 

Con*espondence  between  insurer  and  insured  prior  to  the  execution  of  the  policy  Is  inad^ 
missible  to  vary  the  terms  of  the  policy,  but  the  court  thought  it  proper  to  examine  the 
letters. 

Whether  the  policy  was  drawn  in  accordance  with  the  contract  disclosed  by  the  letters  is 
not  a  question  for  determination  in  a  suit  at  law;  it  most  be  understood  in  this  case  in 
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this  form  that  all  negotiations  antecedent  to  the  date  of  the  policy  were  merged  in  the 
written  instrument. 
The  policy  only  authorized  a  rojrage  to  a  port  of  discharge  in  Cuba,  and  at  and  thence  to 
port  of  advice. 

The  facts  and  the  terms  of  the  policy  in  this  case^  both  of 
which  are  similar  to  those  of  the  preceding  one,  also  appear  in 
the  opinion  of  the  court. 

B.  B.  Curtis  and  Walter  CurtiSj  for  plaintiff. 

Sutchins  and  Wheeler,  for  defendants. 

Cliffobd,  J.  Issues  of  fact  in  Civil  Cases  in  any  Circuit  Court 
may  be  tried  and  determined  by  the  court  without  the  interven- 
tion of  a  jury,  whenever  the  parties  or  their  attorneys  of  record 
file  a  stipulation  in  writing  with  the  clerk  of  the  court  waiving  a 
jury.  18  Stat,  at  Large,  601.  Pursuant  to  that  provision  the 
parties  in  this  case,  as  well  as  in  the  preceding  one,  filed  a 
written  stipulation  submitting  the  controversy,  both  law  and  fact, 
to  the  determination  of  the  court.  It  is  an  action  of  assumpsit 
on  a  policy  of  insurance,  dated  May  11, 1866,  to  recover  the  sum 
of  four  thousand  dollars,  insured  ^^  on  charter  of  Barque  Maria 
Henry  at  and  from  Liverpool  to  a  port  of  discharge  in  Cuba, 
and  at  and  thence  to  port  of  advice  and  destination  in  Europe." 

By  a  comparison  of  the  terms  of  the  policy  in  this  case  with 
the  terms  of  the  policy  in  the  case  just  decided,  it  will  be  seen 
that  the  only  difference  between  the  two  is  rather  in  favor  of  the 
defendants  in  the  present  case,  as  the  policy  is, "  to  a  port  of 
discharge  in  Cuba,  and  at  and  thence  to  port  of  advice,''  while 
in  the  other  the  language  of  the  policy  is  ^'  to  port  in  Cuba  and 
at  and  thence  to  port  of  advice."  Well  expressed  as  the  terms 
of  the  policy  are,  it  is  clear  that  by  its  true  construction  the 
policy  protects  the  insured  in  a  voyage  from  the  port  of  loading 
to  port  of  discharge  in  Cuba,  and  at  and  thence  to  port  of  advice, 
and.it  is  equally  clear  that  it  cannot  be  held  to  give  any  further 
protection  witliout  udding  words  to  the  contract  which  it  does 
not  contain,  as  the  intention  of  the  parties  is  as  plainly  and  un- 
ambiguously expressed  as  it  can  be  by  any  form  of  expression 
which  our  language  affords.  Under  that  policy  the  vessel  was 
only  justified  in  going  to  her  port  of  discbarge  in  Cuba,  and 
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thence  to  Europe,  and  her  homeward  voyage  was  to  commence 
at  her  port  of  discharge.  Where  the  parties  express  their  inten- 
tion in  clear  and  unambiguous  language,  courts  of  justice  are 
bound  by  what  the  parties  have  written,  and  all  the  authorities 
which  sustain  the  conclusion  of  the  court  in  the  preceding  case 
are  alike  applicable  in  the  construction  of  the  policy  in  the 
present  case.  Evidence  of  usage  in  such  a  case  cannot  be  ad- 
mitted, as  the  terms  of  the  contract  are  incapable  of  any  oQier 
meaning  than  that  which  is  plainly  expressed  by  the  language 
which  the  parties  have  employed.  Different  views  were  enter- 
tained by  the  plaintiff,  and  he  offered  in  this  case  the  same  de- 
positions to  prove  the  alleged  usage,  that  the  vessel  in  such  a 
voyi^e  might  go  to  a  second  port  to  load,  as  were  offered  in  the 
preceding  case,  and  they  were  admitted  de  bene^  subject  to  the 
same  conditions.  Suffice  it  to  say,  as  was  remarked  in  the  other 
case,  the  witnesses  prove  that  in  all  Cuba  charters  from  Liiet- 
pool  and  back,  the  express  stipulation  in  the  charter  party  is 
that  the  charterers  shall  have  the  option  of  a  second  port  of 
loading.  They  show  the  fact  to  be  that  vessels  in  that  trade  do 
ordinarily  have  leave  to  use  two  ports,  but  the  evidence  does  not 
show  that  they  have  that  privilege  by  force  of  any  usage.  On 
the  contrary,  every  witness  who  says  anything  upon  the  subject, 
or  nearly  every  one,  states  that  the  privilege  of  the  second  port 
is  conferred  by  virtue  of  the  express  terms  of  the  charter  party. 
Contract  is  one  thing,  but  usage  or  evidence  of  usage  is  another, 
and  a  very  different  thing.  Usage  will  not  make  a  contract,  nor 
is  the  evidence  of  it  admissible  to  incorporate  into  a  contract 
any  right  or  privilege  to  either  not  conceded  or  secured  by  its 
terms.  If  examined  with  care  it  will  be  seen  that  the  evidence 
does  not  prove  that  there  is  any  usage  that  a  vessel  under  a  policy 
whose  terms  are  to  port  of  discharge  in  Cuba,  and  at  and  thence 
to  port  of  advice  in  Europe,  may  go  to  a  second  port  in  Cuba  to 
load. 

Nothing  of  the  kind  is  shown  by  the  depositions  offered  in 
evidence,  and  without  proof  to  that  effect  it  cannot  be  pretended 
that  the  plaintiff  can  recover  in  this  case.  Correspondence  be- 
tween the  parties  which  took  place  antecedent  to  the  execution 
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of  the  policy,  was  offered  in  evidence  to  show  that  the  voyage  in- 
tended to  be  covered  by  the  policy  was  such  an  one  as  the  plain- 
tiff assumes  is  now  covered  by  its  terms.  Although  such  evidence 
is  inadmissible  to  enlarge  or  diminish  the  term^  of  a  written  in- 
stroment,  still  the  court  has  thought  it  proper  to  examine  the 
letters  produced.  They  are  brief  and  explicit,  and  it  is  impos- 
sible to  read  them  without  being  satisfied  that  the  parties  at  that 
time  contemplated  the  insurance  of  a  charter  from  Europe  to 
Cuba  and  back  to  Europe.  Such  certainly  was  the  proposal  made 
by  the  plaintiff  in  his  letter  of  the  2d  of  May,  1866,  and  the 
defendants  by  their  letter  to  the  plaintiff  of  the  8th  of  May 
following,  agreed  to  '^  write  upon  the  charter  of  the  Barque  Maria 
Henry  as  proposed  by  you  from  Europe  to  Cuba,  and  back  to 
Europe  "  at  tlie  rate  therein  named.  Such  was  the  plain  lan- 
guage of  the  first  two  letters,  and  the  defendants  in  the  same 
letter  added,  ^^  It  is  worth  something,  you  know,  to  cover  the  risk 
at  port  of  loading  in  Cuba,''  and  to  that  letter  the  plaintiff  on  the 
9th  of  that  month  replied,  ^^  I  accept  of  your  proposition  in 
reference  to  the  insurance  of  the  charter  of  the  barque  Maria 
Henry.  Please  insure  four  thousand  dollars,  three  and  a  half  on 
the  charter  valued  at  sixteen  thousand  dollars  at  and  from  Liver- 
pool to  Cuba  and  to  Europe  via  a  market  port  for  orders,  where 
to  discharge,"  and  without  further  correspondence,  so  far  as  ap- 
pears, the  present  policy  was  executed.  Whether  the  policy  in 
the  suit  before  the  court  is  drawn  in  accordance  with  the  contract 
of  insurance  is  not  at  this  time  a  question  for  consideration  as 
in  a  suit  at  law ;  it  must  be  understood  that  all  the  preliminary 
negotiations  were  merged  in  the  written  instrument,  and  of 
course  such  correspondence  cannot  be  received  to  vary  the  con- 
tract as  evidenced  by  the  policy,  and  must  be  laid  out  of  the 
case.  Tested  by  the  terms  of  the  policy  as  it  now  reads,  it  only 
authorized  a  voyage  to  port  of  discharge  in  Cuba,  and  at  and 
thence  to  port  of  advice,  and  under  that  contract  the  vessel  was 
not  justified  in  going  to  other  ports  in  Cuba,  as  she  might  prob- 
ably have  done,  if  the  policy  had  covered  a  voyage  from  Liver- 
pool to  Cuba  and  at  and  thence  to  port  of  advice. 
Judgment  for  the  defendants. 
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New  England  Mutual  Mabine  Insurance  Company,  Respond- 
ents and  Appellants,  v.  Thomas  Dunham,  Libellant. 

BEFORE  CLIFFORD  AND  6HEPLEY,  JJ. 

Where  a  vessel  is  insnTed,  safTen  loss  and  damage  by  collision  with  another  vessel,  and 
recovers  from  the  owners  thereof  upon  the  ground  that  such  vessel  was  in  fault  and  the 
cause  of  the  disaster,  the  amount  so  recovered  is  no  bar  to  a  further  recovery  from  the 
underwriters,  if  it  can  be  shown  that  tlie  amount  recovered  in  the  collision  suit  is  not 
equal  to  what  it  cost  to  repaur  the  damages  consequent  upon  the  collision. 

If  the  insured  acts  with  diligence  and  in  good  faith  he  may  pursue  his  remedy  against  the 
colliding  vessel,  and  then,  in  his  a^'astment  with  his  underwriters,  he  is  obliged  to  ac- 
count only  for  what  he  received  from  the  owners  of  the  vessel  in  fault. 

The  owners  of  the  ii\jured  vessel  may  proceed  and  recover,  and  if  they  recover  full  satis- 
faction, or  without  suit  accept  satisfaction,  such  satisfaction  is  a  discharge  of  all  the 
parties  liable. 

In  this  case  the  underwriters  are  liable  for  the  damage  by  contract,  and  the  vessel  causing 
the  injury,  for  a  marine  tort,  and  the  party  injured  may  elect  against  which  he  will 
proceed. 

The  well-settled  rule  in  collision  eases  is,  in  the  Federal  courts,  that  the  damages  assessed 
against  the  respondent  shall  be  sufficient  to  restore  the  insured  vessel  to  the  conditian 
in  which  she  was  at  the  time  the  collision  occurred,  and  that  there  shall  not  in  insur- 
ance cases  be  any  deduction  for  the  new  materials  in  place  of  the  old. 

While  the  District  Court  has  jurisdiction  of  marine  insurance,  it  is  not  exclusive  in  conte- 
quence  of  section  9  of  the  Judiciary  Act 

■ 

On  the  2d  of  March,  1868,  the  respondents  contracted  with 
the  libellant  as  the  owner  of  the  barque,  called  the  Albina,  to 
insure  the  barque  against  the  perils  of  the  sea,  mentioned  in 
the  policy  of  insurance  in  the  sum  of  ten  thousand  dollars  for 
the  term  of  one  year,  which  term  was  subsequently  extended  by 
an  indorsement  on  the  policy  to  the  time  of  the  arriyal  of  the 
barque  at  her  port  of  destination.  Damage  from  perils  of  the  sea 
was  suffered  by  the  barque  on  a  voyage  or  passage  from  Cardiff 
to  New  York,  but  the  barque  put  into  the  port  of  London,  where 
she  was  fully  repaired ;  and  the  case  shows  that  the  whole  ex- 


MAY  TERM,  1871.  888 


New  England  Mntoal  Marine  Insurance  Company  v,  Dunham. 

pense  incurred  for  the  repairs  has  been  adjusted  and  paid  \>j 
the  underwriters.  Thoroughlj  repaired,  the  barque,  on  the  7th 
of  March,  1864,  sailed  on  the  vojage  from  London  to  New 
York,  and  on  the  18th  of  the  same  month  she  came  in  collision 
with  the  ship  Donald  McKay,  by  which  she  was  so  much  dam- 
aged that  it  became  necessary  for  her  to  put  back  to  London, 
where  she  was  again  repaired  at  the  cost,  as  alleged,  of  £  5,564 
13«.  2d.  J  and,  having  been  so  repaired,  she  sailed  for  her 
port  of  destination  and  arrived  there  in  safety.  Before  leaving 
London,  the  master  of  the  barque  filed  a  libel  in  the  Admiralty 
Court  there  against  the  ship,  claiming  damages  for  the  injuries 
received  by  the  collision,  and  a  cross-suit  was  brought  in  behalf 
of  the  ship  against  the  barque  for  the  same  purpose,  alleging  that 
the  fault  which  occasioned  the  collision  was  committed  by  those 
in  charge  of  the  barque.  Both  causes  were  heard  at  the  same 
time,  and  the  court  adjudged  that  the  sole  fault  which  occasioned 
the  collision  was  committed  by  those  in  charge  of  the  ship, 
and  referred  the  cause  to  a  registrar  of  the  court  to  assess  the 
damages.  He  allowed  the  sum  of  ^4,684  7«.  5(2.,  rejecting  in 
whole  or  in  part  some  of  the  expenses  incurred  for  the  repairs. 
His  report  was  accepted  by  the  court,  and  a  decree  was  entered 
accordingly,  and  the  amount  allowed  was  paid  to  the  libellant. 
After  the  barque  arrived  at  her  port  of  destination,  the  libel- 
lant caused  an  adjustment  to  be  made,  as  of  a  partial  loss,  de- 
ducting from  each  item  the  sum  allowed  by  the  registrar,  and,  the 
respondents  failing  to  pay  the  balance  claimed,  the  libellant 
filed  the  libel  in  this  case  to  recover  the  balance  so  found,  to- 
gether with  fees  and  expenses  of  counsel  and  witnesses  in  that 
suit,  with  interest  and  exchange,  as  set  forth  in  the  adjustment. 
Appended  to  the  agreed  statement  of  facts  was  the  stipulation 
that  the  cause  should  be  sent  to  an  assessor  to  ascertain  the 
ai^ount,  if  the  court  be  of  the  opinion  that  the  libellant  was 
entitled  to  more  than  the  amount  allowed  by  the  registrar. 
Hearing  was  had  in  the  District  Court,  and  the  court  being  of 
the  opinion  that  a  balance  was  due  to  the  libellant  beyond  the 
sum  allowed  by  the  registrar,  the  parties  appeared  and  modified 
their  agreement  that  the  cause  should  in  that  state  of  the  case 
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be  sent  to  an  assessor.  Instead  of  that,  each  party  filed  an 
adjustment,  and  they  agreed  that  each  adjustment  so  filed  should 
be  treated  and  considered  as  an  alternative  report  of  an  assessor, 
each  party  to  be  at  liberty  to  object  to  the  adjustment  of  the 
other,  and  the  case  to  be  subject  to  appeal  by  either  party.  For 
reasons  not  explained,  it  seems  that  the  libellant  recoyered  in 
the  foreign  court  much  less  than  the  full  amount  of  the  repairs, 
and  expenses  made  and  incurred  in  consequence  of  the  collision, 
and  in  the  adjustment  presented  by  the  libellant  he  deducted 
the  amount  recovered  and  paid  in  the  collision  suit  from  the 
amount  of  the  moneys  expended  in  making  the  repairs  and  dis- 
charging the  expenses  incurred  in  consequence  of  the  collision, 
which  left  a  balance  to  be  paid  by  the  insurers.  He  admitted  that 
in  adjusting  that  balance  so  found,  it  was  proper  to  make  the 
computation  by  the  rule  applicable  in  insurance  adjustments, 
that  is,  that  one  third  new  for  old  must  be  deducted,  but  he 
denied  that  that  rule  had  any  application  in  crediting  the  amount 
collected  of  the  colliding  vessel.  On  the  contrary,  he  deducted 
the  amount  collected  of  the  colliding  vessel  from  the  gross 
amount  paid  for  the  repairs,  and  the  District  Court  adopted  his 
adjustment  and  entered  a  decree  for  the  balance,  amounting  to 
$1,700.56  damages,  and  costs  of  suit. 

F.  C.  Loving^  for  libellant. 

HutckinB  and  Wheeler,  for  respondents  and  appellants. 

Clifford,  J.  Amounts,  it  seems,  were  not  in  controversy, 
but  the  respondents  dificred  widely  from  the  libellant  as  to  the 
correct  rule  of  adjustment.  They  insisted  that  the  partial  loss 
should  be  first  adjusted  between  them  as  the  underwriters  and 
the  libellant,  deducting  one  third  new  for  old,  and  that  the  libel- 
lant could  recover  nothing  of  them  in  this  case,  as  the  loss,  when 
so  adjusted,  did  not  exceed  the  amount  paid  by  the  colliding 
vessel  or  her  owners.  Suppose  that  to  be  the  correct  modeiof 
adjusting  the  partial  loss,  then  it  is  clear  that  the  libel  should 
have  been  dismissed,  as  the  libellant  was  fuUy  paid  by  the  amount 
recovered  in  the  collision  case ;  but  the  district  judge  adopted 
the  rule  of  adjustment  presented  by  the  libellant,  and  entered  a 
decree  in  his  favor  for  the  balance  therein  shown,  and  the  re- 
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spondents  appealed  to  tbis  court.  Apart  from  the  merits,  when 
the  canse  came  to  be  argued  in  this  court,  the  respondents  insisted 
that  the  District  Court  had  no  jurisdiction  of  the  cause  of  action 
set  forth  in  the  libel.  Both  parties  were  heard  upon  the  question 
of  jurisdiction  as  well  as  upon  the  merits,  and  the  presiding  jus- 
tice entertaining  doubts  whether  the  District  Court,  sitting  in 
admiralty,  had  jurisdiction  of  the  case,  it  was  ordered  that  the 
question  should  be  reargued,  and  the  parties  were  heard  a  second 
time  upon  the  question,  the  Circuit  judge  sitting  with  the  pre- 
siding justice.  Difficulties  attending  the  solution  of  the  question 
and  the  opinions  of  the  judges  being  opposed,  the  question  was 
certified  to  the  Supreme  Court,  where  it  was  held  that  the  con- 
tract of  marine  insurance  is  a  maritime  contract,  and  that  libels 
of  the  kind  exhibited  in  the  record  are  properly  cognizable  in  the 
District  Courts  under  the  ninth  section  of  the  Judiciary  Act,  which 
provides  that  such  courts  shall  have  exclusive  original  cogni- 
zance of  all  civil  causes  of  admiralty  and  maritime  jurisdiction. 
Ins.  Co.  V.  Dunham^  11  Wall.  21. 

Judge  Story  decided  in  the  same  way  in  De  Lovio  v.  Bo%% 
2  Gall.  398,  and  that  decision  had  been  followed  once  or 
twice  in  this  circuit  before  the  decision  of  the  District  Court 
in  this  case.  Hale  v.  Wash.  Ins.  Co.y  2  Story,  183 ;  Ins. 
Co.  V.  Younger,  2  Cur.  333.  Jurisdiction  in  admiralty  under 
the  Constitution  and  laws  of  Congress  must  be  determined, 
in  a  great  measure,  by  a  just  reference  to  the  laws  of  the 
States,  and  the  usages  of  the  courts  prevailing  in  the  States 
at  the  time  when  the  Constitution  was  adopted.  OunningJiam 
V.  ffallj  1  Cliff.  62.  Conclusive  evidence  was  exhibited  in  argu- 
ment by  the  libellant  in  this  case,  that  the  Admiralty  Courts  ex- 
isting in  the  States  before  the  Constitution  was  adopted  did 
exercise  jurisdiction  over  such  controversies,  and  in  view  of 
that  fact  and  of  the  further  fact  that  the  better  opinion  is  that 
the  contract  of  marine  insurance  is  a  maritime  contract,  the 
Supreme  Court  came  to  the  conclusion  that  jurisdiction  in  this 
case  was  properly  assumed  by  the  District  Court.  Such  juris- 
diction, of  course,  is  not  exclusive  in  the  Admiralty,  as  suitors, 
by  virtue  of  the  saving  clause  in  the  ninth  section  of  the  Judiciary 
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Act,  have  the  right  of  a  common  law  remedy  in  all  cases  where 
the  common  law  is  competent  to  give  it,  and  the  common  law  is 
as  competent  as  the  admiralty  to  give  a  remedy  in  such  a  case, 
as  the  suit  must  be  in  persancan  against  the  underwriters  named 
in  the  policy.  The  Belfasty  7  Wall.  642 ;  Lean  v.  Galceran,  11 
Wall.  190.  Determined  as  the  question  of  jurisdiction  has  been 
by  the  Supreme  Court,  nothing  remains  open  here  but  .the  single 
question  as  to  the  proper  mode  of  adjustment.  Other  questions 
on  the  merits  might  have  been  raised,  but  the  record  does  not 
exhibit  any  exception  as  to  the  amount  allowed  save  what  ap- 
pears in  the  objection  of  the  respondents  to  the  rule  of  ad- 
justment adopted  by  the  court.  Undoubtedly  in  insurance 
adjustments  where  timbers  or  other  materials  are  replaced  by 
new,  the  vessel  when  repaired  is,  in  general,  considered  to  be 
better  than  she  was  before  the  repairs  were  made,  and  the  rule 
of  adjustment  is  that  the  assured  must  himself  bear  one  third 
part  of  the  expense  of  the  labor  and  materials  for  the  repairs, 
for  the  reason  that  new  timbers  and  materials  are  substituted  for 
the  old,  which  are  supposed  to  have  been  of  less  value.  1  Phil, 
on  Ins.  (4th  ed.)  60.  2  Phil,  on  Ins.  1481.  Pede  v.  MerchanU 
Ins.  Co.,  8  Mas.  27 ;  BradUe  v.  Ins.  Co.,  12  Pet.  899.  Much  dis- 
cussion of  that  topic,  however,  is  unnecessary,  as  the  general  rule  is 
everywhere  acknowledged  in  the  Federal  courts ;  but  it  is  equally 
well  settled  that  the  rule  in  collision  cases  is  that  the  damages 
assessed  against  the  respondent  shall  be  sufficient  to  restore  the 
insured  vessel  to  the  condition  in  which  she  was  at  the  time  the 
collision  occurred ;  that  there  shall  not  in  insurance  cases  be  any 
deduction  for  the  new  materials  furnished  in  the  place  of  the  old. 
The  Baltimore,  8  Wall.  385.  Williamson  v.  Barrett,  13  Howe 
110 ;  Sedgw.  on  Dam.  (4th  ed.)  541.  Attempt  was  made  in 
the  court  below  to  set  up  the  decree  in  the  foreign  court  as  ren- 
dered in  the  collision  case,  and  the  payment  of  the  amount  re- 
covered as  a  bar  to  any  further  claim  by  the  libellaht  upon  the 
respondents  for  any  damages,  costs,  or  expenses  occasioned  by 
the  collision ;  but  that  defence  is  not  urged  in  this  court,  as  it 
clearly  could  not  be  with  any  hope  that  it  would  be  successfdl. 
Judgments  and  decrees  bind  parties  and  privies,  but  it  is  clear 
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that  the  decree  in  the  foreign  court  was  res  inter  aliosy  and  that 
it  cannot  have  any  effect  here  except  as  evidence  to  show  the 
amount  recoyered  by  the  libellant  in  that  proceeding.  Murray  v. 
I/w^oy,  2  cm:,  195 ;  Same  Case,  8  Wall,  17.  Where  a  party 
receiyes  damage,  and  several  are  'responsible  for  the  injury,  the 
plaintiff  is  not  entitled  to  but  one  satisfaction,  and  if  he  proceeds 
against  one,  and  recovers  judgment,  and  the  same  is  fully  satis- 
fied, or  if  he  without  suit  accepts  satisfaction  of  one  of  those 
liable  for  the  injury,  no  doubt  is  entertained  that  such  satis- 
faction discharges  all  the  other  parties.  Grant  that,  still  it  is 
clear  that  that  rule  has  no  application  in  the  case  before  the 
court,  as  the  respondents  are  liable  in  contract  as  set  forth  in  the 
policy  of  insurance,  and  the  owners  of  the  colliding  vessel  were 
liable  as  wrong-doers  for  a  marine  tort.  Randal  v.  Cochran^  1 
Ves.  98 ;  Yates  v.  Whyte,  4  Bing.  N.  0.  272 ;  White  v.  Dobimon^ 
14  Simons,  278. 

Full  satisfaction,  though  received  from  a  wrong-doer  as  in 
this  case,  would  doubtless  operate  as  a  discharge  of  the  claim 
npon  the  underwriters;  but  it  is  equally  certain  that  nothing 
short  of  a  full  satisfaction  would  have  that  effect  in  the  ab- 
sence of  fraud  or  proof  of  collusion  or  negligence.  Atlantic 
Ins.  Co,  V.  Starroto,  5  Paige,  285.  Persons  insured  are  at  liberty 
in  such  a  case  to  sue  the  wrong-doer  first,  or  they  may  claim 
compensation  from  the  imderwriters,  and  leave  them  to  their 
remedy  against  the  wrong-doer,  which  must  be  prosecuted  in  the 
name  of  the  injured  party.  When  the  underwriters  pay  the  loss 
they  are  subrogated  to  all  the  rights  of  the  insured,  but  until 
they  do  make  satisfaction  they  have  no  claim  on  any  such  wrong- 
doers. They  have  a  right  to  expect  that  the  insured  will  act 
with  due  diligence  and  in  good  faith,  but  they  cannot  be  regarded 
as  subrogated  to  the  rights  of  the  insured  until  they  have  made 
such  satisfaction.  Prior  to  such  satisfaction  being  made  by  the 
underwriters,  the  insured  may,  if  he  sees  fit,  pursue  his  remedy 
against  the  wrong-doer,  and  if  he  acts  with  due -diligence  and  in 
good  faith,  he  is  only  obliged  to  account  in  his  adjustment  with 
the  underwriters  for  what  he  receives  from  the  wrong-doer. 

Such  is  the  settled  law  in  cases  of  fire  insurance,  and  the  same 
VOL.  ni.  22 
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rule,  in  the  opinion  of  the  court,  must  be  applied  in  marine  insur- 
ance in  cases  where  the  suit  against  the  wrong-doers  is  prosecuted 
by  the  insured.  Where  property  in  the  city  of  New  York,  which 
was  insured,  was  destroyed  by  order  of  the  mayor  and  aldermen 
to  prevent  the  spreading  of  the  fire,  and  the  assured  afterwards 
obtained  an  assessment  of  his  damages  for  the  destruction  of  his 
property,  by  a  jury  in  conformity  to  the  law  of  the  State,  it  was 
held  by  the  chancellor  that  such  assessment  was  not  evidence,  as 
between  the  assured  and  the  underwriters,  of  the  amomit  of  the 
loss,  and  that  the  assured  was  entitled  to  recover  of  the  insurers 
the  whole  amount  of  his  loss  in  consequence  of  the  fire,  after  de- 
ducting therefrom  the  net  proceeds  of  what  had  been  recovered 
from  the  corporation  of  the  city,  provided  such  balance  did  not 
exceed  the  sum  for  which  the  insurers  were  liable  under  the 
policy.    Pentz  et  aL  v.  In».  Co.^  9  Paige  Ch.  669. 

Apply  that  rule  to  the  case  before  the  court,  and  it  is  clear 
that  the  decree  of  the  District  Court  was  correct,  and  for  the 
reasons  assigned  by  the  district  judge.  He  adopted  the  adjust- 
ment presented  by  the  libellant,  by  which  it  appears  that  the 
amoimt  paid  by  the  owners  of  the  colliding  vessel  was  deducted 
from  the  whole  expenses  of  the  repairs,  and  that  two  thirds  of 
the  balance,  that  is,  deducting  one  third  new  for  old,  were  claimed 
of  the  underwriters.  Certain  other  topics  are  discussed  in  the 
brief  of  the  respondents,  but  it  is  not  necessary  to  enter  that 
field  of  discussion,  as  there  are  no  exceptions  raising  any  such 
questions. 

Decree  afiSrmed  with  costs. 
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Enoch  G.  Sweatt,  Petitioner  for  Revision,  v.  The  Boston,  Hart- 
ford, AND  Erie  RAHiROAD  CoMPANT  AND  Seth  Adams,  Petition- 
ing Creditor  in  Bankruptcy. 

Railroad  companies  are  private  commercial  corporations  within  the  pieaning  of  §  87  of  the 
Bankrupt  Act,  and  the  District  Courts  of  the  United  States  have  therefore  jurisdiction  to 
adjudge  such  corporations  bankrupt,  the  same  as  in  the  case  of  other  debtors. 

Characteristics  of  a  public  nature  attach  to  every  corporation,  inasmuch  as  they  are 
created  for  the  public  benefit;  but  if  it  is  not  created  for  the  administration  of  political 
or  municipal  power,  the  corporation  is  private,  unless  the  whole  interest  belongs  to  the 
government. 

Transportation  of  freight  and  passengers  fVom  one  State  to  another,  or  through  more  than 
one  State,  either  by  land  or  water,  is  commerce  within  the  meaning  of  the  provision  of 
the  Constitution  which  gives  to  Congress  power  to  regulate  commerce  between  the  sev- 
eral States. 

Congress  has  power  to  enact  that  railroads  created  by  the  States  shall  be  liable  to  the 
provisions  of  the  Bankrupt  Act. 

Such  corporations  are  not  among  those  means  and  instruments  of  the  State  governments 
over  which  Congress  has  no  power  or  jurisdiction. 

Inasmucli  as  the  exclusive  power  to  establish  a  uniform  system  of  bankruptcy  is  vested 
in  the  Federal  legislature,  it  has  the  power  to  authorize  the  District  Courts  or  their 
registers  in  bankruptcy  to  transfer  the  franchise  of  a  railroad  company  in  bankruptcy,  ' 
it  being  a  private  corporation. 

Proceedinqs  in  bankruptcy  were  instituted  against  the  Boston, 
Hartford,  and  Erie  Railroad  Company  in  the  District  Court  of 
this  district,  October  21, 1870,  on  the  petition  of  Seth  Adams, 
one  of  the  creditors  of  the  company,  and  on  the  2d  of  March, 
1871,  the  company  was  adjudged  bankrupt  on  said  petition.  The 
petitioner  for  revision,  also  one  of  the  creditors  of  the  company, 
on  the  18th  of  March  filed  a  petition  in  the  Circuit  Court  praying 
among  other  things  for  a  revision  and  reversal  of  that  decree. 
Further  facts  necessary  to  an  understanding  of  the  case  are  em- 
bodied in  the  opinion. 

J,  P.  ConveT%e  and  E.  A,  KeUy  for  the  petitioner  for  revision. 

B.  F.  Butler^  C.  S.  Bradley ^  W.  Q.  Bussd^  and  T.  K.  Lothrop^ 
for  the  petitioner  in  bankruptcy  and  the  assignees. 

Clifford,  J.  Circuit  Courts  within  and  for  the  districts  where 
the  proceedings  in  bankruptcy  are  pending  have  a  general  super- 
intendence and  jurisdiction  of  all  cases  and  questions  arising 
under  the  Bankrupt  Act,  ^^  and,  except  when  special  provision  is 
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otherwise  made,  may,  upon  bill,  petition,  or  other  proper  process 
of  any  party  aggrieved,  hear  and  determine  the  case  as  in  a  court 
of  equity/'  14  Stat,  at  Large,  518.  Evidently  the  revision  con- 
templated by  that  clause  is  of  a  special  and  sunmiary  character, 
as  sufficiently  appears  from  the  words  '^  general  superintendence  " 
preceding  and  qualifying  the  word  ^'jurisdiction,"  and  more 
clearly  from  the  fact  that  the  power  to  revise,  as  conferred,  ex- 
tends to  mere  questions  as  well  as  to  cases,  and  to  every  inter- 
locutory order  in  the  case  pending  the  proceedings;  and  also 
from  the  language  of  the  second  clause  of  the  section,  that  the 
powers  and  jurisdiction  therein  granted  may  be  exercised  either 
by  said  court,  or  by  any  justice  thereof,  in  term  time  or  vacation. 
Morgan  v.  ThamhiUj  11  Wall.  80,  Power  to  revise  "  all  cases 
and  questions"  which  arise  in  the  District  Court  under  the 
Bankrupt  Act  is  conferred  upon  the  Circuit  Courts  by  the  first 
clause  of  the  second  section  of  the  act  *'  except  when  special  pro- 
vision is  otherwise  made,"  as  appears  by  the  express  words  of  the 
clause,  and  the  further  enactment  is  that  the  Circuit  Courts  in 
such  cases  may,  upon  bill,  petition,  or  other  proper  process  of  any 
party  aggrieved,  hear  and  determine  the  case  or  question  in  term 
time  or  vacation  as  in  a  court  of  equity,  showing  that  all  Congress 
intended  by  the  phrase  was  to  prescribe  the  rule  of  decision, 
whether  it  was  made  in  court  or  at  chambeilB. 

Original  jurisdiction  in  all  matters  and  proceedings  in  bank- 
ruptcy is  conferred  upon  the  District  Courts,  and  they  are  author- 
ized to  hear  and  adjudicate  upon  the  same,  according  to  the  pro- 
visions of  the  Bankrupt  Act.  Pursuant  to  that  authority  the 
District  Courts  may  exercise  original  jurisdiction  in  all  suits  in 
equity  as  well  as  in  suits  at  law  which  may  or  shall  be  brought 
by  the  assignee  in  bankruptcy  against  any  person  claiming  an 
adverse  interest,  or  by  such  person  against  the  assignee  touching 
any  property  or  rights  of  property  of  said  bankrupt,  transferable 
to  or  vested  in  such  assignee,  provided  the  suit  shall  be  brought 
within  two  years  from  the  time  tlie  cause  of  action  accrued  for  or 
against  such  assignee.  Three  conditions  must  concur  in  order 
that  the  controversy  may  be  cognizable  under  that  clause  of  the 
section.   It  must  have  respect  to  some  property  or  rights  of  prop- 
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erty  of  the  bankrupt  transferable  to  or  vested  in  such  assignee, 
and  the  suit,  whether  it  be  a  suit  at  law  or  in  equity,  must  be  in 
the  name  of  one  of  the  two  parties  described  in  that  clause  and 
against  the  other ;  but  where  they  all  concur,  and  the  suit  has 
proceeded  to  final  judgment  or  decree  in  the  District  Court,  the 
cause  may  be  removed  into  the  Circuit  Court  for  re-examination 
by  writ  of  error,  if  it  was  an  action  at  law,  or  by  an  appeal,  if  it 
was  a  suit  in  equity,  provided  the  debt  or  damage  amounts  to 
more  than  five  hundred  dollars,  and  the  proceedings  to  efiect  the 
removal  of  the  cause  are  reasonable  and  correct.  Appeals  under 
that  clause  are  too  late  unless  the  appeal  is  claimed  and  the  re- 
quired notices  are  given,  within  ten  days  from  the  entry  of  the 
decision  or  decree  in  the  District  Court,  and  the  act  of  Congress 
does  not  give  the  Circuit  Court  any  power  to  enlarge  the  time. 
None  of  those  provisions,  however,  apply  to  petitions  for  revision 
filed  under  the  first  clause  of  that  section,  nor  does  the  Bankrupt 
Act  fix  any  precise  limitation  to  the  right  to  file  such  a  petition 
in  the  Circuit  Court,  unless  \t  be  that  the  right  must  be  exercised 
before  the  proceedings  in  the  District  Court  are  closed.  Leave  to 
apply  for  such  a  revision  is  granted  by  the  act  of  Congress ;  but 
the  act  does  not  prescribe  any  limitation  as  to  the  time  within 
which  the  application  must  be  made,  nor  do  the  rules  and  regu- 
lations promulgated  by  the  Supreme  Court  ordain  any  limitation 
upon  the  subject.  lAtUefidd  v.  Delaware  and  Hudson  Canal  Oo.y 
B.  B.  77 ;  14  Stat,  at  Large,  521.  Power  to  make  rules  for  the 
orderly  conducting  business  in  court  is  vested  in  the  Circuit 
Courte  as  well  as  in  the  Supreme  Court,  provided  such  rules  are 
not  repugnant  to  the  laws  of  the  United  States  and  are  not  in- 
consistent with  the  rules  relating  to  the  same  subject  established 
by  the  Supreme  Court.  1  Stat,  at  Large,  83 ;  5  Stet.  at  Large,  578. 
Experience,  though  for  a  brief  period,  showed  tliat  some  regu- 
lation was  necessary,  and  the  court  accordingly,  on  the  lOtb  of 
September,  1870,  adopted  the  rule  that  such  an  application  would 
not  be  entertained  except  by  special  leave  of  the  court  on  good 
cause  shown  for  delay,  unless  the  aggrieved  party  should  give  the 
required  notice  within  ten  days  from  the  date  of  the  order  or  decree 
described  in  the  petition  for  revision.   Bendered  as  the  decree  in 
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the  District  Court  was,  more  than  ten  days  before  the  present 
petition  was  filed  in  the  clerk's  office  of  the  Circuit  Court,  the 
first  question  fort^onsideration  is  whether  the  petition  for  revision 
is  properly  before  the  court.  Petitions  of  the  kind  must  be  filed 
within  ten  days-  from  the  entry  of  the  order  or  decree  sought  to 
be  revised,  unless  the  time  on  good  cause  shown  for  the  delay,  is 
enlarged  by  special  leave  of  court.  Seasonable  application  for 
such  special  leave  was  made  to  the  presiding  justice,  but  he  could 
not  hear  it,  as  he  was  at  the  time  attending  to  his  official  duties 
in  the  Supreme  Court,  nor  could  the  Circuit  judge  sit,  as  he, 
sitting  in  the  absence  of  the  District  judge,  rendered  the  de- 
cree described  in  the  application.  Necessarily  postponed  as  the 
application  was,  it  is  certainly  proper  that  the  question  as  to  the 
sufficiency  of  the  cause  shown  for  the  delay  in  filing  the  petition 
should  now  be  heard  and  determined.     16  Stat,  at  Large,  174. 

Good  cause,  it  is  conceded,  may  exist  for  such  delay,  and  if 
such  cause  is  shown  in  this  case  the  petitioner  is  entitled  to 
be  heard,  but  if  not,  then  the  petition  for  revision  must  be  dis- 
missed. On  the  21st  of  October  the  original  petition  was  pre- 
sented  to  the  District  Court,  representing  that  the  railroad  com- 
pany had  committed  certain  acts  of  bankruptcy,  and  praying 
that  the  company  might  be  adjudged  bankrupt,  as  provided  in 
§  89  of  the  Bankrupt  Act.  Due  process  was  issued  on  the  same 
day,  returnable  on  the  4th  of  November  following,  and  on  the 
return  day  the  company  appeared  and  filed  a  motion  to  dismiss 
the  petition  for  the  want  of  jurisdiction.  Both  parties  were  sub- 
sequently heard  upon  that  motion,  and  on  the  18th  of  De- 
cember last  the  District  Court,  the  Circuit  judge  sitting  in  the 
absence  of  the  District  judge,  overruled  the  motion  and  decided 
that  the  District  Court  had  jurisdiction  of  the  petition.  Such 
jurisdiction  being  still  denied  by  the  company,  their  counsel  on 
the  28d  of  the  same  month  filed  an  application  in  the  Circuit 
Court,  in  the  form  of  a  bill  in  equity,  to  obtain  a  revision  and 
reversal  of  that  decision  under  the  power  conferred  by  the  first 
clause  of  §  2  of  the  Bankrupt  Act.  Considerable  delay  ensued, 
but  the  petitioning  creditor  and  the  company,  on  the  28th  of 
February  last,  filled  in  the  clerk's  office  of  the  Circuit  Court  aa 


MAT  TERM,  1871.  848 


Sweatt  t;.  The  Boston,  Hartford,  and  Erie  Railroad  Company  et  al, 

agreement  in  writing  to  withdraw  the  application  for  such  re- 
vision, and  on  the  2d  of  March  following  the  corporation  by 
consent  of  parties  was  adjudged  bankrupt  by  the  District  Court. 
Notice  of  that  adjudication,  in  the  usual  form,  directed  to  the 
present  petitioner,  at  Woonsocket,  in  the  State  of  Rhode  Isl- 
and, where  he  resides,  was  mailed  at  Boston  on  the  10th  of  the 
same  month,  and  it  is  conceded  that  it  was  received  by  him 
at  that  place  on  the  following  day  in  due  course  of  mail.  He 
knew  of  the  decision  overruling  the  motion  to  dismiss  the  origi- 
nal petition,  and  he  also  knew  that  an  application  was  filed  in 
the  Circuit  Court  to  obtain  a  revision  and  reversal  of  that  de- 
cision, but  he  did  not  know  that  the  company  had  been  adjudged 
bankrupt,  nor  had  he  any  knowledge  of  the  proceedings  which 
led  to  it  until  he  received  that  notice.  Proper  steps  were  im- 
mediately taken  to  obtain  a  revision  of  that  decree,  but  the  appli- 
cation for  the  same  was  not  seasonably  filed  in  the  clerk's  office 
as  required  by  the  rule  recently  adopted  by  the  Circuit  Court  in 
this  district ;  but  if  the  application  had  been  filed  as  required,  it 
would  not  have  expedited  the  hearing,  as  the  Circuit  judge  could 
not  sit  in  the  case  and  the  presiding  justice  was  sitting  in  the 
Supreme  Court.  Some  weight  should  also  be  given  to  the  fact 
that  the  rule  limiting  the  time  within  which  such  applications 
must  be  made  has  never  been  promulgated  in  the  district  where 
the  petitioner  resides.  Surprise,  especially  when  occasioned  by 
the  act  of  the  opposite  party,  is  often  a  good  excuse  for  a  want  of 
preparation,  and  it  cannot  be  doubted  that  the  agreement  of  the 
company  to  withdraw  the  pending  application  for  a  revision  of 
that  decree  had  that  effect  upon  the  present  petitioner.  With- 
drawn as  the  application  was  without  notice,  the  act  of  with- 
drawal must  have  operated  as  a  surprise  to  all  who  were  inter- 
ested to  obtain  a  different  result.  Viewed  in  the  light  of  the 
attending  circumstances,  the  court  is  of  the  opinion  that  the 
cause  assigned  for  the  delay  in  filing  the  application  for  revision 
in  this  case  is  sufficient,  and  that  the  petitioner  is  entitled  to  be 
heard  upon  the  merits.  In  re  Alexander,  3  B.  B.  6 ;  Littlefield 
V.  Delaware  and  Hudson  Canal  Co.,  4  B.  B.  77. 

Three  principal  errors  are  assigned  by  the  petitioner  in  support 
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of  the  pending  application,  as  showing  that  the  order  and  decree 
of  the  District  Court  should  be  reversed.  They  are  in  substance 
and  effect  as  follows :  1.  That  the  provisions  of  the  Bankrupt  Act 
do  not  apply  to  the  corporation  adjudged  bankrupt  by  that  decree, 
as  a  raih-oad  corporation  is  neither  a  moneyed,  business,  nor  a 
commercial  corporation  within  the  meaning  of  those  words  as 
employed  in  §  87  of  the  Bankrupt  Act ;  and,  therefore,  that  the 
District  Court  had  no  jurisdiction  of  the  case  set  forth  iu  the 
original  petition.  2.  That  it  is  not  within  the  constitutional 
power  of  Congress  to  enact  that  railroads  created  by  a  State 
shall  be  liable  to  the  provisions  of  the  Bankrupt  Act,  as  such 
corporations  are  agencies  and  instrumentalities  of  the  State  for 
affording  their  citizens  safe  and  convenient  highways  for  public 
use,  and  foi^  the  transportation  of  passengers  and  freight.  3.  That 
the  District  Court  had  no  jurisdiction  to  adjudge  the  railroad 
corporation  bankrupt  in  this  case,  because  all  the  property  and 
assets  of  the  company  had  been  previously  transferred  to  re- 
ceivers appointed  under  a  decree  passed  by  the  Supreme  Court 
of  the  State. 

Congress  has  the  power  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies,  and  having  exercised  that  power,  the  pre- 
sumptioii  is  that  it  was  rightly  exercised,  and  that*  all  persons 
and  corporations  whose  pecuniary  condition  bring  them  within 
the  provisions  of  the  act,  are  entitled  to  the  benefits  which  the 
act  confers,  and  are  made  subject  to  all  its  obligations  and  re- 
quirements. Moneyed,  business,  and  commercial  corporations 
are  certainly  within  the  words  of  the  act,  as  §  37  enacts  that 
the  provisions  of  the  act  shall  apply  to  such  corporations  and 
to  joint  stock  companies.  Wherever  the  word  ^^  person  *'  is  used 
in  the  act,  it  must  doubtless  be  construed  as  including  corpora- 
tions, as  §  48  of  the  act  so  provides,  but  that  section  cannot  be 
construed  as  including  any  corporation  within  the  provisions  of 
the  Bankrupt  Act,  except  such  as  are  mentioned  in  §  37  of  the 
act,  as  the  rules  therein  prescribed  regulating  the  proceeding 
in  such  cases  do  not  apply  to  any  other  corporations  than  those 
previously  named  in  the  same  section.  Corporations  not  therein 
described  are  not  subject  to  the  provisions  of  the  Bankrupt 


MAT  TERM,  1871.  846 


Sweatt  r.  The  Boston,  Hartford,  and  Erie  Railroad  Company  ti  ah 


Act,  and  it  is  equally  clear  that  railroad  corporations  are  not 
moneyed  corporations  nor  joint  stock  companies  within  the  spe- 
cial meaning  of  that  section.  Argument  in  support  of  that 
proposition  is  unnecessary,  as  both  parties  agree  to  its  correct- 
ness. Conceded  as  the  proposition  is,  it  may  be  dismissed 
without  further  explanation  or  remark.  Jurisdiction  is  not 
claimed  upon  that  ground,  but  the  appellee  insists  that  the  word 
'^commercial/'  as  well  as  the  word  ^^ business,"  preceding  the 
word  '^  corporations ''  in  that  clause  of  the  section,  includes  rail- 
road corporations,  and  that  the  legal  effect  of  that  clause,  when 
properly  construed,  is  to  giye  the  District  Courts  the  same  juris- 
diction in  such  proceedings  against  a  railroad  company  as  in  case 
of  other  debtors.  Whe^er  the  District  Courts  have  jurisdiction 
in  such  a  case  depends,  in  the  first  place,  upon  the  terms  of  the 
Bankrupt  Act,  as  they  clearly  cannot  exercise  any  such  power, 
unless  it  is  conferred  by  that  act.  Power  to  establish  uniform 
laws  on  the  subject  of  bankruptcy  throughout  the  United  States,  is 
Tested  in  Congress,  and  the  proposition  is  beyond  doubt  that  it  is 
as  competent  for  Congress  to  apply  such  laws  to  private  corpora- 
tions created  by  the  States,  as  to  natural  persons  or  to  private 
corporations  created  by  authority  of  Congress.  Much  discussion 
of  that  topic  is  unnecessary,  as  the  proposition  is  conceded  by 
the  petitioner,  but  he  insists  that  railroad  corporations  are  not 
private  corporations,  and  even  if  they  are,  he  denies  that  they  are 
included  in  the  words  employed  by  Congress  in  the  Ban)Lrupt 
Act.  Public  corporations  are  towns,  cities,  counties,  parishes,  and 
the  like,  which  are  created  and  continued  for  public  purposes. 
Such  institutioner  are  the  auxiliaries  of  the  States  in  the  impor- 
tant business  of  municipal  rule,  and  have  not  the  least  preten- 
sion to  sustain  their  privileges  or  their  existence  upon  anything 
like  a  contract  between  them  and  the  legislature,  as  their  objects 
and  duties  are  incompatible  with  everything  of  the  nature  of 
compact.  Bonapartt  v.  Railroad^  Bald.  C.  C.  222.  Angel,  and 
Ames  on  Corp.,  §  81 ;  BiiBd  v.  JeffersanvilUj  ^4  How.  294. 
Municipal  corporations  are  created  by  the  authority  of  the  legis- 
lature, and  they  are  invested  with  subordinate  legislative  powers 
to  be  exercised  for  local  purposes  connected  with  the  public,  but 
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all  such  powers  are  subject  to  the  control  of  the  legislature  of 
the  State.  2  Kent  Com.  (11th  ed.)  275.  Private  corporations 
are  created  bj  the  legislature  for  an  infinite  variety  of  purposes, 
and  their  powers  are  perhaps  as  various  as  the  purposes  they  are 
designed  to  accomplish.  Characteristics  of  a  public  nature  attach 
to  every  corporation,  inasmuch  as  they  are  created  for  the  public 
benefit,  but  if  the  corporation  is  not  created  for  the  administra- 
tion of  political  or  municipal  power,  the  corporation  is  private, 
unless  the  whole  interest  belongs  to  the  government.  Banks 
created  by  the  government  solely  for  its  own  uses,  and  where  the 
stock  is  exclusively  owned  by  the  government,  are  public  corpora- 
tions, but  a  bank  whose  stock  is  owned  by  private  persons  is  a 
private  corporation,  though  its  object  and  operation^^ partake  of  a 
public  nature,  and  though  the  government  may  become  a  partner 
in  the  association  by  sharing  with  the  corporators  in  the  stock, 
and  Chancellor  Kent  says  that  the  same  thing  is  true  of  in- 
surance, canal,  bridge,  turnpike  and  railroad  companies.  2 
Kent  Com.  (11th  ed.)  275.  When  government  becomes  a 
partner  in  any  trading  company,  it  divests  itself,  so  far  as  con- 
cerns the  transactions  of  that  company,  of  its  sovereign  charac- 
ter and  takes  that  of  a  private  citizen.  United  States  Bank  v. 
Planters"  Banky  9  Wheat.  907. 

Text-writers  everywhere,  in  treating  of  the  subject  under  con- 
sideration, class  railroad  companies  with  banks,  insurance  com« 
panies,  canal  and  steamship  companies,  turnpike  and  bridge 
companies,  and  assume  that  all  such  are  private  corporations. 
1  Redf.  on  Rail.  (3d  ed.)  58.    ^^  In  all  these  cases  the  uses  may, 
in  a  certain  sense,  be  public,  but  the  corporations  are  private, 
as  much  so,  indeed,  as  if  thefranchises  were  vested  in  a  single 
person."     Dartmouth  College  v.  Woodwardy  4  Wheat.  669.     Rail- 
ways are  created  for  the  purpose  of  carrying  passengers  and 
freight,  and  they  are  everywhere  regarded  as  common  carriers 
when  engaged  in  transporting  merchandise  and  the  baggage  of 
their  passengers.     Steamships  which  carry  freight  and  packages 
for  all  who  apply,  are  also  responsible  as  common  earners.     A 
common  carrier  is  one  who  undertakes  for  hire  to  transport  the 
goods  of  those  who  may  choose  to  employ  him,  from  place  to 
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place  or  from  one  port  to  another.  He  is,  in  general,  bound  to 
take  the  goods  of  all  who  offer,  unless  his  complement  for  the 
trip  is  full,  or  the  goods  are  of  such  a  kind  as  to  be  liable  to  ex- 
traordinary danger,  or  such  as  he  is  not  accustomed  to  convey. 
Such  carriers,  whether  by  land  or  by  water,  in  the  absence  of  any 
legislative  provisions  prescribing  a  different  rule,  are  insurers, 
and  are  liable  in  all  events  and  for  every  loss  or  damage  however 
occasioned,  unless  it  happened  by  the  act  of  God  or  the  public 
enemy,  or  by  some  other  cause  or  accident,  without  any  fault  or 
negligence  on  the  part  of  the  carrier,  and  expressly  excepted  in 
the  bill  of  lading.  The  Lexingtm^  6  How.  381 ;  The  CordeSy  21 
How.  28. 

Steamship  and  steamboat  companies,  when  incorporated  and 
engs^d  in  accomplishing  the  purpose  for  which  they  are  cre- 
ated, and  canal  corporations  not  of  a  public  character,  are  un- 
doubtedly commercial  corporations  within  the  meaning  of  that 
phrase  as  employed  in  the  Bankrupt  Act,  and  as  such  are  clearly 
subject  to  the  provisions  contained  in  §  89  of  the  same  act.  Cre- 
ated as  railways  are  for  the  same  general  purpose  as  the  (Aher  cor- 
porations named,  they  are  legally  known  by  the  same  denomina- 
tion and  are  properly  included  in  the  same  classification.  All 
such  corporations  transact  immense  amounts  of  business,  and 
may  perhaps,  in  view  of  that  fact,  be  well  enough  called  business 
corporations,  but  their  true  legal  and  constitutional  denomina- 
tion, in  the  opinion  of  the  court,  is  that  of  commercial  corpora- 
tions, as  they  are  enacted  for  the  purpose  of  transporting  passen- 
gers and  freight,  which  is  a  conmiercial  business,  as  it  involves 
intercourse  and  an  interchange  of  commodities.  Commerce 
among  the  States,  as  well  as  foreign  commerce,  is  subject  to  the 
regulation  of  Congress,  and  it  is  well-settled  law  that  the  word 
*^  commerce  "  includes  navigation  as  well  as  traffic,  and  that  the 
power  to  regulate  extends  to  the  vehicles  of  intercourse  as  well 
as  to  the  commodities  to  be  exchanged.  O-ibbonsy.  Offden^9 
Wheat.  189.  Power  to  regulate  commerce,  including  navigation 
and  commercial  intercourse,  was  one  of  the  primary  objects  for 
which  the  Constitution  was  adopted,  and  it  is  beyond  every  doubt 
that  the  power  extends  to  commerce  among  the  States  as  well  as 
to  foreign  commerce.    2  Story  on  Const.  (8d  ed.)  4. 
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Regulations  of  the  kind  may  not  comprehend  that  commerce 
which  is  completely  internal,  and  which  does  not  extend  to  or 
affect  other  States ;  but  the  railroad  in  question,  and  most  others, 
are  parts  of  connecting  lines  intended  to  promote  commercial 
intercourse  among  several  States.  Such  corporations,  with  their 
engines  and  cars,  are  certainly  vehicles  of  commerce  among  the 
States,  and  as  such  are  commercial  corporations  within  the 
meaning  of  the  Bankrupt  Act,  and  are  proper  objects  of  regulation 
by  Congress  under  the  grant  to  regulate  commerce  among  the 
States.  Pomeroy,  Const.  L.  244.  Even  an  incorporated  bridge 
company,  where  it  appeared  that  the  bridge  was  a  connecting 
link  between  two  railroads,  was  held  by  the  Supreme  Court  to  be 
a  commercial  corporation,  and  no  doubt  is  entertained  but  that 
the  decision  was  correct.     CHlman  v.  Philadelphia^  8  Wall.  729. 

Comprehensive  as  the  phrase,  ^^  among  the  States,"  is,  it  may 
nevertheless  be  restricted  to  that  commerce  which  concerns 
more  States  than  one,  but  where  railroads  incorporated  in  differ- 
ent States  are  connected  in  one  continuous  line  of  conmiunica- 
tion,  they  are  clearly  instruments  of  commerce  within  the  mean* 
ing  of  the  Constitution,  and  as  such  are  commercial  corporations 
within  the  meaning  of  the  Bankrupt  Act,  and  are  subject  to  con- 
gressional regulation.  Recent  decisions  besides  the  one  in  this 
case  may  be  referred  to,  in  which  it  is  held  that  railroad  corpo- 
rations are  business  corporations,  and  as  such  that  they  are  sub- 
ject to  be  adjudged  bankrupt  as  natural  persons ;  but  some  dif- 
ficulties attend  that  conclusion,  as  municipal  corporations  and 
others  not  liable  to  be  dealt  with  under  that  act  transact  vast 
amounts  of  business  as  well  as  railroad  corporations.  Alabama 
and  Chattanooga  R.  R,  Co.  v.  Jones^  5  B.  R.  98 ;  Rankin  et  al. 
Y.  RaUroadj  1  B.  R.  196.  Those  cases  and  others  of  like  char- 
acter  proceed  upon  the  ground  that  every  corporation  trans- 
acting business  for  gain  as  its  chief  and  ultimate  purpose  is  a 
business  corporation,  and  as  such  that. it  falls  within  the  pro- 
visions of  the  Bankrupt  Act,  and  it  may  be  admitted  that  every 
such  corporation  in  a  general  sense  is  a  business  corporation. 
Serious  diflSculties,  however,  are  involved  in  the  other  branch  of 
the  proposition,  as  moneyed  corporations  also  transact  business 
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for  gain,  and  it  is  the  chief  and  nltimate  purpoee  of  their  crea- 
tion ;  bnt  they  are  not  businesB  corporations  within  the  meaning 
of  the  Bankrupt  Act,  as  they  are  legally  and  properly  known 
by  a  more  distinctive  and  characteristic  denomination.  Yast 
amounts  of  business  are  also  transacted  by  municipal  corpora- 
tions, but  they  are  not  business  corporations  in  the  sense  of  that 
law,  because  they  are  created  for  public  purposes,  and  exercise 
by  delegation,  a  portion  of  the  sovereign  power  of  ihfi  State. 
Beligious,  charitable,  literary,  and  educational  corporations  are 
not  subject  to  the  Bankrupt  Act,  nor  are  corporations  created  for 
political  purposes,  even  though  they  or  some  of  them  may  trans- 
act large  amounts  of  business,  ias  their  chief  and  ultimate  pur- 
pose shows  that  they  are  not  properly  denominated  moneyed, 
business,  nor  commercial  corporations.  Private  corporations  are 
of  many  kinds,  and  they  are  known  by  certain  appellations 
according  to  the  objects  for  which  they  are  created.  Eaiown  as 
they  are  by  some  denomination  significant  of  their  distinctive 
characteristics,  indicating  their  chief  and  ultimate  purpose,  there 
will  prove  to  b^  no  great  difficulty  in  determining  whether  they 
are  or  are  not  subject  to  the  provisions  of  the  Bankrupt  Act. 
Incorporated  banks  not  of  a  public  character,  and  insurance 
companies  may  be  mentioned  as  examples  of  the  moneyed  cor- 
porations described  in  the  provisions  under  consideration.  Veor 
zie  Bank  v.  FennOj  8  Wall.  588. 

Modern  legislation  is  crowded  with  private  charters  creating 
business  corporations  in  every  branch  of  the  industrial  pursuits, 
and  no  doubt  is*  entertained  that  all  such  are  business  corpora- 
tions within  the  meaning  of  the  Bankrupt  Act,  as  expounded  by 
all  the  courts.  Corporations  of  a  commercial  character  are  also 
subject  to  the  provisions  of  the  Bankrupt  Act,  and  there  is 
no  question  that  railroad  corporations,  as  well  as  steamship, 
steamboat,  and  canal  corporations,  if  the  subject  of  private  own- 
ership, are  properly  included  in  that  classification.  Direct  au- 
thorities may  be  referred  to,  showing  that  a  railroad  corporation 
is  a  commercial  corporation,  and  if  that  be  shown,  it  must  follow, 
with  certainty,  that  such  corporations  are  subject  to  the  Bankrupt 
Act,  as  they  fall,  in  that  event,  within  the  very  words  of  §  87. 
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Joint-stock  companies,  by  the  Irish  Bankrupt  and  Insolvent  Act, 
are  made  subject  to  its'provisions,  and  the  same  act  also  provides 
that  the  words  of  the  act  shall  include  every  company  and  body  of 
persons  associated  for  any  banking  or  other  commercial  purpose, 
incorporated  by  statute  or  charter,  or  which  derives  any  immu- 
nity, privilege,  or  power  under  any  act  of  Parliament, ....  and 
all  commercial  or  trading  companies  or  partnerships,  etc.  Au- 
thority is  given  to  railways  by  the  railway  acts  in  that  jurisdic- 
tion to  borrow  money,  and  a  certain  railway  under  that  authority 
obtained  certain  loans,  and  gave  mortgages  to  secure  the  pay- 
ment, with  interest,  on  a  given  day.  Interest  not  having  been 
paid,  the  creditor  filed  an  affidavit  of  his  debt  in  the  Court  of 
Bankruptcy  for  the  purpose  of  having  the  corporation  adjudged 
a  bankrupt.  Objection  was  made  to  the  application  upon  the 
ground  that  railways  were  not  commercial  or  trading  companies, 
but  the  judge  of  the  Bankrupt  Court  overruled  the  objection  and 
sustained  the  application.  Due  appeal  was  taken  to  the  Court 
of  Appeal  in  chancery,  where  the  parties  were  again  fully  heard, 
and  on  a  subsequent  day  the  opinion  was  given  by  the  chancellor. 
He  showed,  in  the  first  place,  that  railways  were  within  all  the 
other  conditions  of  the  Bankrupt  Act,  and  then  proceeded  to  say 
that  the  only  question  was  whether  a  railway  ^^  is  a  company 
for  commercial  or  trading  purposes  within  the  signification  of 
those  terms  as  used  in  the  statute,"  and  he  held  that  it  was, 
chiefly  upon  the  ground  that  railways  are  ^^  created  for  the  pur- 
pose of  conducting  the  business  of  carriers,"  remarking  that  in 
general,  they  are  common  carriers,  and  recognized  as  such,  with 
all  the  liability  attached  to  that  character.  In  re  BagnahUmn 
and  Wexford  Railway  Co.^  15  Irish  Ch.  R.  491 ;  Bx  parte  Bar- 
ber,  DeGex  B.  B.  381. 

Reported  cases,  decided  by  the  Supreme  Court,  confirm  that 
construction  and  show  to  a  demonstration  that  the  transporta- 
tion of  passengers  and  freight  from  one  State  to  another,  or 
through  more  than  one  State,  whether  by  land  or  water,  is  cout- 
merce  within  the  meaning  of  that  provision  of  the  Constitution 
which  gives  to  Congress  the  power  to  regulate  commerce  among 
the  several  States.    Express  power  to  regulate  commerce  among 
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the  several  States  is  given  to  Congress,  and  the  words  of  the 
grant  comprehend  every  species  of  commercial  intercourse,  and 
the  power  is  complete  in  itself,  and  may  be  exercised  to  its  utmost 
extent  without  limitations  other  than  such  as  are  prescribed  in 
the  Constitution.  Gibbons  v.  Ogden^  9  Wheat.  198 ;  Brovm  v. 
Maryland^  12  Wheat.  445 ;  United  States  v.  Coombs^  12  Pet.  78 ; 
ainton  Bridge,  10  Wall.  462 ;  Same  Case,  16  Am.  L.  Beg.  N.  S. 
149 ;  Erie  Railway  v.  State,  31  N.  J.  531. 

Confessedly,  railroad  corporations  are  created  to  transport  pas- 
sengers and  freight,  and  it  is  that  precise  business  in  which  they 
are  employed.  They  must,  therefore,  be  held  to  be  commer- 
cial corporations.  Undoubtedly  the  word  ^^  business,"  as  applied 
to  corporations,  has  a  broader  meaning  than  the  word  '^  commer- 
cial," as  used  in  the  same  clause,  but  it  was  not  the  intention  of 
Congress,  in  the  opinion  of  the  court,  to  give  such  a  scope  to  the 
word  "business"  as  to  supersede  the  words  "moneyed"  and 
"  commercial,"  and  leave  them  without  any  practical  significa- 
tion.    Harris  v.  Amery,  Law  Rep.  1  C.  P.  164. 

Sufficient  has  already  been  remarked  to  show  that  railroad 
corporations  are  not  public  corporations,  but  the  petitioner  for 
revision  insists  that  a  recent  decision  of  this  court,  as  affirmed 
by  the  Supreme  Court,  supports  the  theory  which  he  assumes 
in  his  second  proposition.  Buffinton  v.  Bay,  11  Wall.  113. 
Taxes,  in  that  case,  were  assessed  against  the  plaintiff,  under 
the  internal  revenue  laws,  upon  his  salary  as  judge  of  pro- 
bate and  insolvency  for  the  county  of  Barnstable,  in  this  State, 
and  havuig  paid  the  same  under  protest,  he  brought  an  action 
of  assumpsit  against  the  collector  to  recover  back  the  amount, 
and  the  court  held  that  it  was  not  competent  for  Congress  to 
impose  such  a  tax  upon  the  salary  of  a  judicial  officer  of  a  State. 
State  power  to  lay  and  collect  taxes  for  the  support  of  their 
government  may  reach  every  subject  over  which  the  sovereign 
power  of  the  State  extends.  They  cannot,  however,  tax  im- 
ports nor  exports  without  the  consent  of  Congress,  as  they  are 
prohibited  from  so  doing  by  the  Constitution  ;  and  the  power 
does  not  extend  to  the  instruments  of  the  Federal  government 
nor  to  the  constitutional  means  employed  by  Congress  to  carry 
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into  execution  the  powers  delegated  to  that  government,  by  the 
Constitution.  Congress  may  lay  and  collect  taxes,  duties,  im- 
posts, and  excises  to  pay  the  debts  and  provide  for  the  common 
defence  and  general  welfare;  but  that  grant  of  power,  when 
properly  construed,  does  not  interfere  with  the  power  of  the 
States  to  levy  taxes  for  the  support  of  their  own  governments, 
nor  does  it  extend  to  the  means  and  instruments  of  the  States 
any  more  than  the  power  of  the  States  to  levy  taxes  for  the 
support  of  their  governments  can  be  held  to  extend  to  the 
means  and  instrument  of  the  governments  of  the  United  States. 
Founded  as  these  principles  are  in  the  nature  of  the  government 
ordained  by  the  Constitution,  and  in  the  relation  which  the 
States  and  the  United  States  sustain  to  each  other  under  that 
paramount  law,  they  are  immutable,  and  they  are  expounded 
and  illustrated  by  a  series  of  the  decisions  of  the  Supreme  Court, 
never  surpassed  in  ability,  wisdom,  and  logical  power  by  any  ever 
delivered  from  the  bench  of  any  judicial  tribunal.  Examined 
separately  or  as  a  whole,  they  show  on  the  one  side  that  the 
Federal  government,  though  limited  in  its  powers,  is  supreme 
within  its  sphere  of  action ;  that  its  laws,  when  passed  in  pursu- 
ance of  the  Constitution,  form  the  supreme  law  of  the  land.  On 
the  other  hand,  they  also  show  that  the  powers  not  delegated  to 
the  United  States  by  the  Constitution  nor  prohibited  by  it  to  the 
States  are  reserved  to  the  States  respectively  or  to  the  people ; 
that  the  exclusive  powers  possessed  by  the  United  States  cannot 
be  exercised  by  the  Federal  government,  and  that  the  United 
States  and  the  States  in  those  respects,  though  exercising  juris- 
diction within  the  same  territorial  limits,  are  separate  and  inde- 
pendent sovereignties,  acting  separately  and  independently  of 
each  other  within  their  respective  spheres^  just  as  fully  "  as  if 
the  line  of  division  was  traced  by  landmarks  and  monuments 
visible  to  the  eye."  McCuUoch  v.  Maryland^  4  Wlieat.  406; 
QiJMxmB  V.  Ogden,  9  Wheat.  204 ;  Otbom  v.  Bank^  9  Wheat.  859; 
Brown  v.  Maryland^  12  Wheat.  448,  458 ;  Weston  v.  Charleston^ 
2  Pet.  449 ;  Bobbins  v.  Commissioners^  16  Pet.  447 ;  The  Collector 
V.  Bay  J 11  Wall.  124 ;  National  Bank  v.  Commonwealth^  9  Wall. 
861.    What  those  cases  decide,  as  applied  to  the  present  case,  is 
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that  the  States  cannot  tax  the  means  or  instraments  of  the 
United  States,  nor  can  Congress  tax  the  means  or  mstmments 
of  the  State  governments.  By  the  word  ^'  means  "  is  meant  the 
revenue,  taxes,  and  public  securities,  as  applied  both  to  the 
United  States  and  the  several  States,  and  the  prohibition  ex- 
tends to  the  salaries  of  the  executive  and  judicial  officers  and 
to  the  compensation  of  Senators,  members  of  Congress,  and  to 
that  of  members  of  the  State  legislatures.  Officers  whose  com- 
pensation is  derived  from  fees  paid  by  those  transacting  busi- 
ness with  the  office  stand  upon  a  different  footing,  but  the 
question  whether  such  compensations  fall  within  the  reciprocal 
exemption  is  not  involved  in  this  case.  Even  less  difficulty  is 
felt  in  giving  examples  of  what  is  meant  by  the  instruments  of 
government,  as  that  phrase  is  used  in  decided  cases.  Austin  v. 
Aldermen^  7  Wall.  699 ;  Hamilton  County  v.  Maasachusettay  6  Wall. 
639 ;  Society  for  Savtnga  v.  Coite,  6  Wall.  604. 

Instruments  of  government,  such  as  are  referred  to,  are  the  offi- 
cers, as  such,  executive,  legislative,  and  judicial,  appointed  or  cho- 
sen to  enact,  execute,  and  expound  the  laws,  and  the  public  build- 
ings erected  and  occupied  for  the  uses  of  the  government.  Federal 
machinery  is  much  more  multifarious  than  that  of  the  States,  as 
the  government  of  the  United  States  is  charged  with  the  national 
defence,  and  of  course  our  forts,  navy-yards,  public  ships,  and  the 
like,  fall  within  the  exemption.  Public  corporations  also  fall  with- 
in that  exemption,  but  railways  are  private  corporations,  just  as 
much  as  steamship  and  steamboat  companies  or  canal  corpora- 
tions, where  the  stock  belongs  to  the  corporators,  or  as  much  as 
moneyed,  manufacturing,  or  business  corporations,  all  of  which 
are  created  to  promote  the  public  good.  Doubtless,  some  such 
corporations  are  more*  convenient  and  usefiil  than  others ;  but  the 
question  before  the  court  is  not  affected  by  the  degree  of  impor- 
tance which  attaches  to  the  corporation.  Private  corporations  are 
not  instruments  of  the  State  governments,  and  it  is  settled  law 
that  railways  are  private  corporations,  as  appears  by  many  decis- 
ions of  the  highest  character.  Dartmouth  College  v.  Woodward^  4 
Wheat.  669.  State  governments  sometimes  become  partners  in 
such  corporations,  but  the  State  does  not,  by  becoming  a  corpo- 
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rator,  identify  itself  with  the  corporation.  Instead  of  that  the 
State,  in  such  a  case,  divests  itself,  so  far  as  concerns  the  trans- 
actions of  that  company,  of  its  sovereign  character,  and  takes 
that  of  a  private  citizen.  United  State*  Bank  v.  Planters^  Bank^ 
9  Wheat.  907  ;  Union  Pacific  Railroad  v.  lAneoln  County j  10  Am* 
L.  Reg.  N.  S.  461.  Apart  from  that  proposition  of  the  peti- 
tioner, the  authority  of  Congress  to  subject  railroad  corporations 
to  the  provisions  of  the  Bankrupt  Act  is  also  denied,  because  it  is 
insisted  that  such  a  corporation  cannot,  without  distinct  legislative 
authority,  make  any  alienation,  absolute  or  conditional,  either  of 
the  general  franchise  to  be  a  corporation,  or  of  the  subordinate 
franchise  to  manage  and  carry  on  its  corporate  business.  Sup- 
pose it  to  be  correct  that  a  railroad  corporation  may  not  by^  its 
own  act  alienate  any  of  its  franchises,  either  the  franchise  to 
exist  as  such,  or  the  franchise  to  accomplish  the  objects  for 
which  it  was  created,  still  it  is  conceded  that  it  may  transfer  the 
same  if  so  authorized  by  the  State,  and  it  is  difficult  to  see,  if  the 
corporation  is  a  private  corporation,  why  the  necessary  power  to 
enable  the  District  Court  or  the  register,  as  the  case  may  be,  to 
make  the  transfer,  may  not  be  conferred  by  Congress,  as  it  is 
conceded  that  the  exclusive  power  to  establish  a  uniform  system 
of  bankruptcy  is  vested  in  the  national  legislature.  14  Stat,  at 
Large,  522. 

Express  power  is  given  to  Congress  to  establish  such  a  law, 
and  the  Constitution  also  provides  that  Congress  may  ^^  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,"  and  it  is  clear  that  one  of 
the  powers  previously  granted  is  the  power  to  pass  such  a  law. 
Pursuant  to  that  power.  Congress  has,  in  effect,  provided  that 
the  commercial  corporations  shall  be  subject  to  the  Bankrupt 
Act,  and  that  all  the  provisions  of  the  act  applicable  to  the 
debtor,  or  which  set  forth  his  duties  in  regard  to  furnish- 
ing schedules  and  inventories,  executing  papers,  submitting  to 
examinations,  disclosing,  making  over,  secreting,  concealing, 
conveying,  assigning,  or  paying  away  his  money  or  property, 
shall,  in  like  manner  and  with  like  force,  effect,  and  penalties, 
apply  to  each  and  every  officer  of  such  corporation  or  company 
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in  relation  to  the  same  matter  concerning  the  corporation  or  com- 
pany, and  their  money  and  property.  Prior  to  that  clause,  the 
same  section  enacts  that  ^*  like  proceedings  shall  be  had  and 
taken  "  as  are  provided  in  the  case  of  debtors,  and  the  section 
concludes  with  the  enactment  that  all  property  and  assets  of 
the  corporation  shall  be  distributed  to  the  creditors  of  such  coif- 
porations  in  the  manner  provided  in  this  act  in  respect  to  natural 
persons."  More  satisfactory  regulations  for  administering  the 
Bankrupt  Act  than  are  found  in  the  existing  law  could  not  well 
be  framed ;  and  the  court,  having  come  to  the  conclusion  that 
such  a  corporation  is  a  private  corporation,  is  entirely  satisfied 
that  the  section  of  the  act  which  provides  that  the  act  shall 
apply  to  such  a  corporation  is  a  valid  law.  But  suppose  that  the 
franchise  to  be  a  corporation,  unless  assignable  by  the  laws  of 
the  State,  is  not  transmissible  under  the  Bankrupt  Act,  still  it  is 
unquestionably  true,  as  was  held  by  the  District  Court  in  this 
case,  that  the  franchise  to  build,  own,  and  manage  a  railroad,  and 
all  the  property  of  the  company,  are  alienable  and  subject  to  sale 
and  transfer  under  the  laws  of  the  State  which  created  the  cor- 
poration. Hall  V.  Sullivan  Railroad^  21  Law  Bep.  140.  Union 
Pacific  Railroad  v.  Lincoln  County^  10  Am.  L.  Beg.  N.  S.  464. 
Much  discussion,  however,  of  that  point  is  unnecessary,  as  the 
court  here  concurs  entirely  upon  that  topic  with  the  views  ex- 
pressed by  the  Circuit  judge  in  disposing  of  the  case  in  the  Dis- 
trict Court.  Adam9  v.  Railroad  Co.^  4  B.  B.  99. 

Extended  argument  to  show  that  the  third  proposition  of 
the  petitioner  cannot  be  sustained  is  unnecessary,  as  the  theory 
of  fact  assumed  in  the  proposition  is  erroneous,  as  appears  by  the 
evidence  exhibited  at  the  hearing.  All  the  property  and  assets 
of  the  company  had  not  been  previously  transferred  to  receivers 
appointed  under  a  decree  passed  by  the  Supreme  Court  of  the 
State,  which  is  all  that  need  be  said  upon  the  subject. 

Petition  for  revision  denied. 


866  MASSACHUSETTS  DISTRICT. 

Carew  d  al.  v.  The  Boston  Elastic  Fabric  Companj. 


Jabies  S.  Gabbw  et  al.  v.  Thb  Boston  Elastic  Fabbio  Company. 


Where  an  original  patentee  has  deceased  and  his  estnte  is  nnder  administration,  his  execn- 
*  tor  or  administrator  may  make  a  surrender  and  obtain  a  leissne. 

The  commissioner  may  allow  the  original  specification  to  be  amended  in  the  reissner  and 

he  may  permit  the  applicant  for  a  reissue  to  redesoribe  his  invention,  including  in  the 

new  description  and  claims  not  only  what  was  well  described  before,  but  also  what  was 

suggested  or  indicated  in  the  original  specification  drawings  or  patent-office  modeL 

New  features,  ingredients,  or  devices,  neither  described,  suggested,  or  indicated  in  the 

original  specification  or  model,  cannot  be  embodied  in  the  new  description. 
An  inventor  described  his  improvement  in  his  original  patent  as  a  process  for  working  over 
vulcanized  rubber  and  moulding  it  into  any  desired  shape;  and  stated  that  in  carrying 
the  process  into  effect  many  foreign  articles  of  less  cost  than  rubber  could  be  incorpo- 
rated so  as  to  produce  a  substance  having  all  the  valuable  properties  of  vulcanized  rubber 
at  such  reduced  cost  as  to  admit  of  its  being  applied  to  many  more  useful  purposes. 
The  description  in  a  reissue  stated  that  the  principal  features  of  the  process  consisted  in 
applying  heat  by  means  of  steam  to  rubber  mixed  with  substances  commonly  used  in 
vulcanizing  rubber,  or  to  rubber  compound  which  has  once  been  vulcanized  either  with 
or  without  the  addition  of  fresh  rubber,  the  same,  whether  the  rubber  or  the  compound, 
is  or  not  pressed  into  moulds  or  dies  of  the  desired  form,  and  the  st6am  introduced 
into  steam-chambers  or  steam-jackets,  and  thereby  conducted  around  the  moulds  or 
dies  which  come  in  contact  with  the  compound  to  be  moulded  into  the  desired  form. 
The  corresponding  passage  ip  the  original  specification  was  in  effect  that  the  prin- 
cipal features  of  the  new  process  consisted  in  applying  heat  either  to  rubber  in  its  native 
state,  or  to  rubber  with  the  substances  commonly  used  in  vulcanizing  rubber  which  has 
once  been  vulcanized  by  means  of  steam.    The  description  further  stated  that  the  rub- 
ber compound  while  being  heated  was  pressed  into  moulds  or  dies  to  give  it  the  desired 
form.    Also  that  the  steam  was  conducted  around  all  portions  of  the  moulds  or  diet 
which  come  in  contact  with  the  rubber  or  compound  to  be  moulded.    Also,  by  this  means 
the  process  of  curing  rubber  was  greatly  facilitated,  and  vulcanized  rubber  which  had 
before  resisted  all  attempts  to  remould  it  was  readily  pressed  into  any  desired  shape. 
Beldy  that  the  substance  of  the  two  descriptions  in  these  portions  was  the  same,  and  that 
the  original  one  sustained  that  of  the  reissue. 
It  is  the  duty  of  the  court  to  collect  the  intention  and  meaning  of  the  Inventor  from  the 
whole  specification,  and,  if  practicable,  to  adopt  such  a  construction  as  will  render  the 
patent  available  for  the  purpose  for  which  it  was  granted. 
It  was  held  that  the  reissued  patent  did  not  embrace  the  invention  of  Charles  Goodyear, 
which  was  for  curing  the  native  rubber  when  combined  with  or  in  the  presence  of  sul- 
phur by  submitting  the  same  to  a  high  degree  of  artificial  heat,  and  also  for  a  manofiM- 
ture  called  vulcanized  India-rubber,  being  a  compound  of  India-rubber  with  sulphur 
chemically  altered  by  a  high  degree  of  heat,  because  that  invention  was  disclaimed  in 
the  original  specification,  and  it  was  stated  to  be  the  chief  feature  of  the  invention  to 
cure  again  vulcanized  rubber  and  mould  it  into  any  desired  shape,  and  because  the 
reissue  also  stated  that  the  value  of  vulcanized  rubber  ceased  when  the  article  made  out 
of  it  was  worn  out,  and  that  foreign  substances  might  be  mixed  with  rubber  compound 
so  as  to  form  a  substance  having  the  properties  of  vulcanized  rubber,  but  composed  of 
cheaper  materials. 
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Where  one  para^^ph  in  a  reissue  specification  would  seem  to  lead  to  a  construction  which 
would  make  void  the  reissue,  explanation  of  its  meaning  may  be  sought  in  a  succeed- 
ing one. 

Where  the  process  and  purpose  are  plainly  suggested  and  understood,  and  the  language  in 
an  original  specification  is  suggestive  of  new  terms  and  names  used  in  the  reissue,  such 
new  names  and  terms  do  not  show  that  the  reissue  is  descriptive  of  an  invention  difler- 
ent  from  that  set  out  in  the  original. 

The  correct  practice  Is,  where  infringement  to  any  extent  is  admitted,  if  the  patent  is  held 
to  be  valid,  to  enter  an  interlocutory  decree  for  complainant  and  send  the  cause  to  a 
master  to  ascertain  the  amount  the  complainant  is  entitled  to  recover. 

Under  the  act  of  July  8, 1870,  where  a  decree  is  entered  for  complainant,  he  may  recover, 
in  addition  to  the  profits  to  be  accounted  for  by  the  respondent,  Uie  damages  he  has  sus- 
tained, and  the  court  may  in  its  discretion  assess  the  same. 

Profits  are  to  be  accounted  for  in  such  case  by  the  respondent  wherever  the  decretal  order 
to  that  effect  is  entered,  and  if  the  injuries  sustained  by  the  complainant  from  the  in- 
fringement are  greater  than  the  gains  and  profits  realized  by  the  respondent,  then  the 
complainant  is  entitled  to  recover  compensation  for  the  excess  of  the  injuries  beyond  the 
amount  estimated  for  profits  of  the  respondent. 

Actual  damages  are  assessed  in  the  first  instance,  but  the  court  may  in  its  discretion  in- 
crease the  amount  to  a  sum  not  exceeding  three  tinles  the  amount  estimated  and  assessed 
as  the  actual  damages  sustained  beyond  the  gains  and  profits  realized  by  the  respondent 

On  the  29th  of  August,  1854,  letters-patent  were  granted  to 
Daniel  Hayward,  since  deceased,  for  certain  new  and  useful  im-. 
proyements  in  the  manufacture  and  in  the  process  of  manufac- 
turing vulcanized  rubber,  for  the  term  of  fourteen  years,  and  on 
the  28th  of  August,  1868,  the  letters-patent  were  extended  in 
the  name  of  the  executor  of  the  patentee  for  the  further  term  of 
seyen  years  from  the  expiration  of  the  original  term  of  the  let- 
ters-patent. Subsequent  to  the  extension  of  the  patent,  —  to  wit, 
on  the  15th  of  December  in  the  same  year,  —  the  executor  of  the 
original  patentee,  by  deed  of  assignment  in  due  form,  conveyed 
all  his  right,  title,  and  interest  in  the  letters-patent  to  the  first- 
named  complainant,  through  whom,  by  virtue  of  certain  agree- 
ments, the  other  complainants  derived  their  titles.  By  virtue  of 
that  conveyance  the  legal  title  to  the  letters-patent  became  vested 
in  the  assignee,  and  the  record  showed  that  he,  on  the  6th  of 
July,  1869,  surrendered  the  letters-patent  on  account  of  a  defec- 
tive or  insufficient  specification,  and  that  a  new  patent  was  issued 
to  the  same  party,  and,  as  the  complainant  alleged,  for  the  same 
invention.  They  also  alleged  that  the  original  patentee  was  the 
original  and  first  inventor  of  the  improvement ;  that  they,  the 
complainants,  were  the  owners  of  the  reissued  letters-patent,  and 
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of  the  exclusive  right  to  make  and  use  the  invention,  and  vend  the 
same  to  others  to  be  used,  and  that  they  were  entitled  to  be  pro- 
tected in  the  enjoyment  of  that  exclusive  right  during  the  residue 
of  the  term  for  which  the  reissued  letters-patent  were  granted. 
Acquiescence  by  the  public  in  their  claim,  that  the  exclusive  right 
to  the  improvement  belonged  to  them,  was  also  alleged,  and  that 
they  would  have  derived  large  gains  and  profits  from  the  manufac 
ture  of  the  patented  product  but  for  the  wrongful  doings  of  the 
respondents ;  and  they  charged  that  the  respondents,  ever  since 
the  reissued  letters-patent  were  granted,  had  unlawfully  and  wrong- 
fully made,  used,  and  sold  large  quantities  of  articles  composed 
of  the  patented  product,  and  manufactured  in  the  manner  and  by 
the  process  patented  and  secured  in  their  letters-patent,  and  that 
they,  the  respondents,  had  received  great  gains  and  profits  from 
the  manufacture  and  sale  of  such  articles,  and  from  the  unlawful 
use  of  their  invention.  Process  was  issued  and  duly  served,  and 
the  respondents  appeared  and  filed  an  answer.  The  defences 
urged  were  as  follows :  1.  That  the  executor  of  the  original  pat- 
entee was  not  authorized  by  law  to  surrender  the  original  letters- 
patent  and  to  obtain  the  reissued  letters-patent  described  in  the 
bill  of  complaint.  2.  That  the  reissued  letters-patent  were  not 
granted  for  the  same  invention  as  that  described  in  the  specifica- 
tion of  the  original  letters-patent.  3.  That  the  patentee  in  the 
original  letters-patent  was  not  the  original  and  first  inventor  of 
the  alleged  improvement.  4.  That  the  respondents  have  not  in- 
fringed, except  to  a  small  extent,  the  patented  invention  as  al- 
leged in  the  bill  of  complaint. 

Whiting  and  Russell,  and  J.  E.  Maynadier^ioT  complainants. 

George  Gifford  and  F.  A.  Brooks,  for  respondents. 

CuFFOBD,  J.  Authority  to  accept  the  surrender  of  an  original 
patent  in  certain  cases  where  the  specification  is  defective  or  in- 
sufficient, and  to  grant  a  new  patent  to  the  inventor  of  the  im- 
provement, is  conferred  upon  the  Commissioner  of  Patents,  and 
where  he  accepts  the  surrender  and  grants  a  new  patent,  his  de- 
cision in  tbe  premises,  in  a  suit  for  infringement,  is  final  and 
conclusive,  unless  it  is  apparent  upon  the  face  of  the  reissued 
patent,  as  matter  of  legal  construction,  that  it  is  not  for  the  same 
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invention  as  that  secured  in  the  original  letters-patent.  5  Stat, 
at  Large,  122 ;  16  Stat,  at  Large,  206 ;  Seymour  y.  Osbom^  11 
WaU.  542. 

ControyersieB  of  the  kind  where  the  original  patentee  has 
deceased,  and  where  the  reissued  letters-patent  were  in  the  name 
of  the  executor  or  administrator,  haye  often  come  before  the 
courts,  and  the  printed  arguments  for  the  respondents  refer  to 
no  decided  cases  where  it  is  held  that  the  letters^patent  are  in- 
valid on  that  account.  Goodyear  v.  RvJbber  Co,^  2  ClifT.  866 ; 
Same  Case,  9  Wall.  788. 

Specifications  in  letters-patent  are  frequently  found  to  be  defec- 
tive or  insufficient,  and  where  the  original  patentee  has  deceased 
and  his  estate  is  under  administration,  it  is  difficult  to  see  any 
solid  objection  to  the  power  of  his  executor  or  administrator  to 
make  the  surrender  and  obtain  the  reissue.  Patents  which  are 
inoperative  or  invalid  by  reason  of  a  defective  or  insufficient  de- 
scription or  specification,  if  the  error  arose  by  inadvertence,  acci- 
dent, or  mistake,  and  without  any  fraudulent  or  deceptive  inten- 
tion, may  be  surrendered,  and  the  commissioner  is  authorized, 
upon  the  payment  of  thirty  dollars,  to  cause  a  new  patent  to  be 
issued  to  the  inventor  for  the  same  invention  for  the  residue  of 
the  period  then  unexpired,  for  which  the  original  patent  was 
granted,  and  the  repealed  patent  act,  under  which  the  reissued 
letters-patent  were  granted  in  tRis  case,  provided  that  "  in  case 
of  his  death,  or  any  assignment  by  him  made  of  the  original  pat- 
ent, a  similar  right  shall  vest  in  his  executors,  administrators,  or 
assigns."    5  Stat,  at  Large,  122 ;  16  Stat,  at  Large,  106. 

Reissued  letters-patent  *  must,  by  the  express  words  of  the 
section  authorizing  the  same,  be  for  the  same  invention,  and  con- 
sequently, where  it  appears  on  £  comparison  of  the  two  instru- 
ments as  matter  of  law  that  the  reissued  patent  is  not  for  the 
same  invention  as  that  secured  in  the  original  patent,  the  reis- 
sued patent  is  invalid,  as  the  commissioner  in  that  state  of  the 
case  must  be  held  to  have  exceeded  his  jurisdiction.  Power  is 
unquestionably  conferred  upon  the  commissioner  to  allow  the 
specification  to  be  amended,  if  the  patent  is  inoperative  or  in- 
valid, and  in  that  event  to  issue  a  new  patent  in  proper  form, 
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and  he  maj  doubtless  under  that  authority  allow  the  patentee  to 
redescribe  his  invention,  and  to  include  in  the  description  and 
claims  of  the  patent,  not  only  what  was  well  described  before, 
but  whatever  else  was  suggested  (ff  substantially  indicated  in  the 
specification,  drawings,  or  patent-o£Gice  model,  which  properly 
belonged  to  the  invention  as  actually  made  or  perfected.  Inter- 
polations of  new  features,  ingredients,  or  devices,  which  were 
neither  described,  suggested,  nor  indicated  in  the  original  patent 
or  patent-office  model,  are  not  allowed,  as  it  is  dear  that  the 
commissioner  has  no  jurisdiction  to  grant  a  reissue  unless  it  be 
for  the  same  invention  as  that  embodied  in  the  original  letters- 
patent.     Seymour  v.  Oibarfiy  11  Wall.  544. 

Apply  those  rules  to  the  case  at  bar,  and  it  is  clear  as  any- 
thing in  legal  decision  can  be,  that  the  second  defence  set  up  by 
the  respondents  cannot  be  sustained.  Certain  parts  or  passages 
of  the  specification  of  the  reissued  patent  are  incorporated  into 
the  answer  of  the  respondents  as  showing  that  the  reissued  pat- 
ent describes  and  claims  an  invention  or  certain  features  of  an 
invention  di£ferent  from  that  described  and  secured  in  the  origi- 
nal patent ;  but  the  court  is  of  a  difierent  opinion,  as  everything 
described  in  the  parts  or  passages  of  the  original  specification 
selected  and  embodied  in  the  answer  as  supporting  that  defence 
is  found  either  fully  set  forth  or  plainly  suggested  or  substan- 
tially indicated  by  the  inventof  in  the  specification  or  drawings 
of  the  original  patent.  He  describes  his  improvement  in  the 
original  letters-patent,  as  a  process  for  working  over  vulcanized 
rubber  and  moulding  it  into  any  desired  shape ;  and  he  states 
that  in  carrying  the  process  into  effect,  many  foreign  articles  of 
less  cost  than  rubber  may  be  incorporated  into  the  rubber  so  as 
to  produce  a  substance  or  compound  having  all  the  valuable  prop- 
erties of  vulcanized  rubber,  at  such  a  reduced  cost  as  to  admit  of 
its  being  more  extensively  used  than  heretofore,  and  to  be  ap- 
plied to  many  new  and  useful  purposes.  Tlie  respondents  select 
as  the  chief  ground  of  complaint  the  following  parts  or  passages 
contained  in  the  specification  of  the  reissued  letters-patent. 
Pressure,  says  the  patentee,  in  certain  cases  is  necessarily  ap- 
plied in  order  to  give  homogeneousness  to  the  material  and  to 
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free  it  from  blisters  and  other  imperfections,  and  where  mbber 
goods  which  were  mlcanized  by  the  ordinary  process  in  ovens  or 
steam-boilers,  are  blistered  or  imperfectly  Yulcanized,  it  is  found 
that  the  defects  may  be  cured  by  placing  the  material  between 
steam-jackets  and  under  pressure,  and  that  the  blisters  and  im* 
perfections  may  be  removed  by  the  action  of  heat  and  pressure 
there  applied. 

Preceding  that  part  of  the  specification  embodied  in  the  answer 
as  the  one  describing  a  different  invention  from  that  secured  in 
the  original  patent,  the  patentee  states  that  in  some  cases  the 
mere  confinement  of  tlie  compound  between  the  surrounding 
steam  jackets  or  chambers  may  be  sufficient  without  the  applica- 
tion of  any  actual  pressure  before  the  compound  is  vulcanized, 
inasmuch  as  the  material  always  expands  in  bulk  during  the 
process  of  vulcanization,  which  produces  a  pressure  upon  the 
surfaces  by  which  it  is  surrounded  and  confined.  Vulcanized 
mbber,  the  patentee  in  the  reissued  letters-patent  states,  ceased 
to  be  of  value  when  the  article  constructed  fit)m  it  had  become 
worn  out,  as  it  is  well  known  that  it  possesses  properties  which 
practically  prevent  its  being  used  a  second  time,  and  he  proceeds 
to  represent  that  the  improvement  consists  in  a  new  process  for 
vulcanizing  and  moulding  any  compound  of  rubber  capable  of 
being  vulcanized,  and  that  the  improvement  is  applicable  also  to 
working  over  and  revulcanizing  rubber  compound  which  has 
already  been  vulcanized  and  put  to  use.  He  also  states  that  by 
the  process  many  foreign  substances  may  be  intermixed  with  the 
ordinary  rubber  compound,  whether  already  once  vulcanized  or 
newly  compounded  for  vulcanization,  so  as  to  form  a  substance 
having  the  valuable  properties  of  vulcanized  rubber  compound 
although  composed  in  a  great  part  of  cheaper  materials.  Super- 
added to  those  representations  is  the  further  statement  that  the 
principal  features  of  the  process  consist  in  applying  heat  by 
means  of  steam  to  rubber  mixed  with  substances  commonly  used 
in  vulcanizing  rubber,  or  to  rubber  compound  which  has  once 
been  vulcanized,  either  with  or  without  the  addition  of  fresh  rub- 
ber, the  same,  whether  the  rubber  or  the  compound,  is  or  not 
pressed  into  moulds  or  dies  of  the  desired  form,  and  the  steam 
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introduced  into  steam-chamberB  or  steam-jackets  and  thereby 
conducted  around  the  moulds  or  dies  which  come  m  contact 
with  the  compound  to  be  moulded  into  the  desired  form. 
Much  reliance  is  placed  upon  that  passage  of  the  specification  of 
the  reissued  patent  as  showing  that  the  specification  describes  an 
invention  different  from  that  described  in  the  specification  of  the 
original  patent ;  but  the  court  is  clearlj  of  the  opinion  that  it 
fails  to  establish  any  such  proposition  within  the  meaning  of  the 
patent  law.  Some  difference  undoubtedly  exists  between  the 
phraseology  of  that  passage  and  the  corresponding  passage  in  the 
specification  of  the  original  patent ;  but  the  substance  of  the  two 
descriptions  is  the  same  as  clearly  appears  by  comparing  that 
passage  with  the  language  employed  in  the  specification  of  the 
original  patent,  in  which  it  is  stated  that  the  principal  features  of 
the  new  process  consist  in  applying  heat  either  to  rubber  in  its 
native  state,  or  to  rubber  with  the  substances  commonly  used  in 
vulcanizing  rubber  which  has  once  been  vulcanized  by  means  of 
steam.  No  attempt  is  made  to  show  that  the  introductory  repre- 
sentation of  that  passage  differs  in  any  essential  particular  firom 
the  corresponding  representation  in  the  specification  of  the  reis- 
sued patent,  but  it  is  insisted  that  the  succeeding  portion  of  the 
paragraph  falls  short  of  sustaining  the  corresponding  feature  in 
the  new  patent.  The  court  is  unaUe  to  sustain  that  proposition, 
as  the  patentee  states  in  effect,  in  continuing  the  description  of 
his  process,  that  the  rubber  or  compound  while  thus  heated,  is 
pressed  into  moidds  or  dies  which  give  it  the  desired  form,  ^'  the 
steam  being  conducted  around  all  portions  of  the  moulds  or  dies 
which  come  in  contact  with  the  rubber  or  compound  to  be " 
moulded  into  the  desired  form..  ^'  By  this  means  the  process  of 
curing  rubber  is  greatly  facilitated,  and  vulcanized  rubber,  which 
has  hitherto  resisted  all  attempts  toTcmould  it,  is  readily  pressed 
into  any  desired  shape." 

Other  references  to  the  respective  specifications  might  be  made 
to  show  that  the  reissued  patent  is  for  the  same  invention  as  that 
embodied  in  the  original  patent,  but  it  is  not  necessary  to  pursue 
the  subject,  as  it  is  quite  evident  that  the  new  patent  does  not 
contain  anything  which  is  not  fully  described  or  substantially  sng- 
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gested  in  the  specifications  or  drawings  of  the  surrendered  patent. 
Three  varieties  of  apparatus  are  described  as  sufficient  to  illus- 
trate the  application  of  his  improved  process  to  the  production  of 
different  articles  manufactured  of  rubber  and  its  compounds. 
He  then  remarks  that  the  essential  feature  of  the. process  is  not 
the  use  of  such  a  form  of  machine,  or  of  moulds  or  dies,  but  that 
it  consists  in  ^^  so  introducing  steam  to  the  moulds  and  dies  as  to 
cause  it  to  circulate  entirely  through  and  around  the  same,  or  sub- 
stantially so,  so  that  substantially  every  part  of  the  rubber  or 
compound  which  bears  against  the  moulds  or  dies  shall  come  in 
contact  with  a  surface  heated  by  steam,"  softening  the  compound 
BO  that  it  may  be  moulded  into  the  requisite  shape  or  form  by  the 
pressure  of  the  dies.  Special  reference  is  made  to  the  fact  that 
.the  words  "uneven  surfaces,"  "blisters,"  or  "smoothing  sur- 
faces," or  "  plating  articles"  are  not  mentioned  in  the  specifica- 
tions of  the  original  patent ;  but  it  is  a  sufficient  answer  to  that 
suggestion  to  say  that  the  term  "  mould-ing  rubber  "  and  its  com- 
pounds may  well  include  all  that  is  meant  by  those  particular 
phrases. 

Want  of  novelty  is .  the  next  defence,  and  in  connection 
with  the  general  allegation  that  the  original  patentee  is  not  the 
original  and  first  inventor  of  the  improvement,  the  defence  is 
presented  in  two  or  three  special  forms  which  will  be  noticed  as 
a  part  of  the  same  defence.  Proofs  were  taken  on  both  sides, 
and  the  complainants  at  the  final  hearing  introduced  in  evidence 
the  reissued  letters-patent  as  described  in  the  bill  of  complaint. 
Such  evidence,  that  is,  the  letters-patent  on  which  the  suit  is 
founded  when  introduced  by  the  complainant,  afford  a  prima 
fade  presumption,  if  they  are  in  due  form,  that  the  patentee 
is  the  original  and  first  inventor  of  what  is  therein  described  as 
his  improvement,  and  the  complainants,  when  the  true  meaning 
of  the  claims  of  the  letters-patent  is  ascertained,  are  entitled 
to  the  benefit  of  that  presumption.  Much  difficulty  is  experi- 
enced in  determining  the  true  meaning  of  the  specification  and 
claims  of  the  patent,  as  they  contain  many  expressions  tending 
to  support  the  charge  that  the  patentee  of  the  reissued  patent 
intended  to  embrace  the  invention  of  Charles  Goodyear,  which 


864  MASSACHUSETTTS  DISTRICT. 

Carew  et  al,  v.  The  Boston  Elastic  Fabric  Companj. 

was  for  curing  the  native  rubber  when  combined  with  or  in  the 
presence  of  sulphur,  by  submitting  the  same  to  the  action  of  a 
high  degree  of  artificial  heat,  and  also  for  the  new  manufacture 
called  vulcanized  India-rubber,  being  a  combination  of  India* 
rubber  with  sulphur  chemically  altered  by  the  application  of  a 
high  degree  of  heat  If  so  construed  as  to  include  that  inven- 
tion,  the  letters-patent  would  certainly  be  invalid,  as  that  patent 
was  of  a  prior  origin,  and  its  validity  was  sustained  in  this  court, 
and  affirmed  in  the  Supreme  Court.  Goodyear  v.  Providence  Rulh 
her  Co.,  2  Cliff.  372 ;  Same  Case,  9  Wall.  795. 

But  the  rule  t^  ret  magie  valeat  quam  pereat  is  as  applicable  to 
patents  as  to  any  other  instruments  in  regard  to  which  it  is  the 
duty  of  the  court  to  adopt  a  liberal  construction  in  order  to  give 
effect  to  the  intention  of  the  parties.  Myan  v.  Goodwin,  3  Sum. 
520 ;  EvanB  v.  EaUm,  8  Wheat.  512. 

Where  doubts  arise,  it  is  the  duty  of  the  court  to  collect  the 
intention  of  the  parties  firom  the  whole  instrument,  and,  if  prac- 
ticable, to  adopt  such  a  construction  as  will  give  it  effect  and 
render  it  available  for  the  purpose  of  which  it  was  granted. 
Apply  that  rule  to  the  construction  of  the  letters-patent,  and  it 
is  quite  clear  that  the  specifications  and  claims  of  the  patent  do 
not  embrace  what  was  invented  by  Charles  Goodyear  as  de- 
scribed in  his  letters-patent.  Express  disclaimer  of  any  such 
pretensions  is  contained  in  the  original  letters-patent,  in  which 
the  patentee  states  that  he  does  not  claim  the  curing  of  india- 
rubber  in  its  natural  state  when  compounded  with  sulphur  and 
lead  by  the  use  of  heat  or  of  steam,  nor  the  compounding  of 
sulphur,  white-lead,  or  coal-tar  with  india-rubber,  and  he  admits, 
in  terms  too  explicit  to  be  denied,  that  '^  all  those  have  been  the 
subjects  of  previous  patents."  Confirmation  of  that  view  is  also 
derived  from  the  statement  of  the  patentee  in  the  specification  of 
the  original  patent,  that  the  leading  and  most  important  feature 
of  my  improvements  is  the  curing  again  and  reproducing  of  vul- 
canized rubber  from  scn^  or  fragments  which  have  once  been 
vulcanized.  Working  over  vulcanized  rubber  and  moulding  it 
into  any  desired  shape  is,  in  the  opinion  of  the  court,  the  main 
feature  of  the  invention  as  described  in  the  original  patent,  but 
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it  18  certain  that  the  patentee  also  states  that  many  foreign 
articles  may  be  so  incorporated  with  the  india-rubber  or  caout- 
chouc,  either  in  its  native  state  or  when  vnlcanized,  or  otherwise 
prepared,  as  to  produce  a  substance  which  has  all  the  properties 
of  vulcanized  rubber.  India-rubber  in  the  native  state  may  un- 
questionably be  used  in  a  certain  proportion  as  an  ingredient 
of  the  compound,  but  the  main  feature  of  the  invention  is  to  pre- 
pare old  vulcanized  rubber,  with  or  without  foreign  articles,  for 
a  second  use  by  means  of  moulds  or  dies.  Heat  generated  by 
steam  is  applied,  whether  the  substance  is  rubber  in  the  native 
state,  or  rubber  with  the  substances  commonly  used  in  vulcaniss- 
ing  the  same ;  but  the  patentee  in  the  original  patent  proceeded 
to  say  that  the  rubber  or  compound,  while  thus  heated,  is  pressed 
into  moulds  or  dies,  which  give  it  the  desired  form,  and  that  the 
steam  is  conducted  around  all  portions  of  the  moulds  or  dies 
which  come  in  contact  with  the  rubber  or  compound. 

Enough  is  also  found  in  the  specification  of  the  reissued  patent 
to  lead  to  the  same  conclusion.  Prior  to  tl^e  invention,  as  the 
patentee  in  the  new  patent  states,  the  value  of  vulcanized  rubber 
ceased  when  the  article  as  manufactured  was  worn  out,  or  had 
served  the  purpose  for  which  it  was  prepared,  as  it  could  not  be 
worked  over  or  used  a  second  time.  Beyond  doubt  the  next  suc- 
ceeding paragraph  of  the  specification  gives  some  support  to  the 
mdefinite  and  unlimited  construction  assumed  by  the  complain- 
ants ;  but  it  is  clear,  if  that  view  is  adopted,  that  the  reissued  pat- 
ent would  be  void  in  having  been  granted  for  a  different  invention 
from  that  described  in  the  original  specification.  Satisfactory  ex- 
planation to  the  contrary,  however,  is  found  in  the  latter  clause 
of  the  same  paragraph,  in  which  it  is  said  that  many  foreign  sub- 
stances may  be  intermixed  with  the  ordinary  rubber  compound, 
whether  already  once  vulcanized  or  newly  compounded  for  vulcani- 
zation ;  and  the  succeeding  paragraph  shows,  even  more  conclu- 
sively, what  the  actual  invention  is,  and  that  the  patentee  never 
pretended  to  embrace  any  of  the  improvements  made  by  the  great 
inventor  in  this  department  of  the  useful  arts.  Many  foreign  sub- 
stances, he  says,  may  be  intermixed  so  as  to  form  an  article  hav- 
ing the  valuable  properties  of  vulcanized  rubber  compoimd,  al- 
though composed  in  a  great  part  of  cheaper  materials ;  and  he  then 
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proceeds  to  say,  that  the  principal  features  of  his  process  consist 
in  applying  heat,  by  means  of  steam,  to  rubber  mixed  with  sub- 
stances commonly  used  in  yulcanizing  rubber,  or  to  rubber  com- 
pound  which  has  once  been  vulcanized,  either  with  or  without  the 
addition  of  fresh  rubber,  the  rubber  or  compound  while  thus 
heated  being  pressed  into  moulds  or  dies  of  the  desired  form,  and 
the  steam  being  introduced  into  steam  chambers  or  jackets,  and 
thereby  conducted  around  the  moulds  or  dies  which  come  in  con- 
tact with  the  compound.  Pressure  of  some  sort  is  doubtless 
necessary  in  order  that  the  compound  may  be  forced  into  all 
parts  of  the  mould  or  die,  and  that  the  material  or  manufacture 
may  be  made  smooth  and  uniform.  Objection  is  made  that  the 
word  ^'  blisters ''  is  not  used  in  the  original  patent ;  but  the  objec- 
tion is  without  merit,  as  the  process  and  the  purpose  are  plainly 
suggested  and  easily  understood.  Steam-jackets  are  not  named  in 
the  original  patent ;  but  the  language  employed  is  scarcely  less 
suggestive,  and  fully  justifies  the  action  of  the  commissioner,  in 
granting  the  reissued  patent.  Mention  should  be  made  that  the 
patentee  describes  the  respective  ingredients  to  be  used  in  pre- 
paring rubber  in  its  natural  state,  as  well  as  for  conducting  the 
process  of  re  vulcanization,  or  for  working  it  over  a  second  time ; 
but  it  is  unnecessary  to  dwell  upon  that  topic,  as  the  patentee 
states,  in  express  terms,  that  he  does  not  claim  any  peculiar 
compound,  or  any  particular  arrangement  of  machinery,  as  that 
part  of  the  invention  does  not  consist  in  a  new  composition  of 
matter,  nor  in  a  new  machine,  and  he  must  abide  by  that  dis- 
claimer. Appended  to  that  is  another  statement  which  deserves 
a  passing  notice,  as  the  representation,  if  embodied  in  a  claim, 
would  render  the  claim  void,  unless  it  could  be  limited  to  such 
compounds  as  those  described  in  the  specification.  He  states 
that  the  process  is  applicable  to  all  compounds  by  means  of  suit- 
able apparatus ;  but  it  is  clear  that  the  original  patentee  never 
set  up  any  such  claim,  and  if  he  had,  it  could  not  be  sustained, 
as  it  may  be  that  other  compounds,  not  now  known,  may  yet  be 
discovered,  which  will  prove  to  be  vulcanizable.  Q-oodyear  v. 
Providence  Rubber  Co.,  2  CliflF.  276. 

Viewed  in  the  light  of  those  explanations,  as  the  specification 
must  be,  it  is  quite  clear  that  the  patentee  intends  to  use  the 
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compound  for  yulcanizing  rubber,  whether  old  rubber  or  native 
rubber,  and  whether  used  with  or  without  foreign  articles,  to- 
gether with  the  application  of  a  high  degree  of  heat  as  the  pri- 
mary means  of  vulcanization  or  revulcanization,  and  that  the 
compound  is  composed  substantially  of  the  same  ingredients  and 
in  substantially  the  same  proportions  as  those  described  in  the 
specification  of  the  great  inventor  of  that  improvement. 

Beyond  question,  the  inventor  in  the  case  before  the  court 
intended  to  use  substantially  the  same  ingredients  as*  the  pri- 
mary means  of  vulcanization  or  revulcanization ;  but  he  admits 
that  those  means  are  public  property,  and  he  does  not  profess 
to  describe  anything  of  the  kind  as  a  part  of  his  invention. 
Subject  to  these  explanations  and  qualifications,  he  proceeds 
to  say  that  the  first  part  of  his  invention  relates  to  mould- 
ing the  compound  used,  and  consists  in  the  use  of  a  mould 
which  is  heated  by  steam  before  the  compound  is  placed  in  it,  or 
before  the  pressure  is  applied  for  moulding  it,  the  other  portion 
of  the  mould  or  die  being  also  heated  by  steam  and  brought  into 
its  place  with  force  sufficient  to  cause  the  compound,  which  is 
softened  by  the  heat,  to  completely  fill  the  mould,  and  he  states 
that  that  part  of  the  invention  is  especially  useful  when  a  com- 
pound is  used  which  contains  a  portion  of  old  vulcanized  rubber. 
Immediately  following,  and  without  any  intervening  explanation, 
is  the  equally  explicit  statement  as  to  the  second  part  of  the  in- 
vention, which  the  patentee  says  relates  to  the  application  of  the' 
heat  necessary  for  curing  the  compound,  and  ^^  consists  in  apply- 
ing it  by  means  of  steam  in  steam-chambers  or  steam-jackets,  the 
heat  of  the  steam  being  conducted  by  the  walls  of  the  steam- 
chamber  or  steam-jacket  which  comes  in  contact  with  it."  Care- 
fully examined,  it  will  be  seen  that  the  second  claim  of  the 
patentee  is  for  the  mode  described  in  applying  heat  by  means  of 
steam  in  steam-chambers  or  steam-jackets,  and  also  the  mode  of 
conducting  it  to  the  compound  by  the  walls  of  the  steam-chamber 
or  steam-jacket.  He  does  not  claim  to  be  the  discoverer  that 
heat  will  cure  the  compound,  nor  even  the  ingredients  of  the 
compound,  as  those  matters  were  discovered  by  an  antecedent 
inventor.  External  pressure  is  generally  necessary  to  some  ex- 
tent, and  the  third  part  of  the  invention,  as  the  patentee  states. 
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consists  in  applying  the  necessary  heat  to  the  componnd  while 
under  pressure,  either  external  or  such  as  is  produced  by  the 
expansion  of  the  compound  when  confined  in  the  moulds. 

These  claims  are  repeated  at  tlie  close  of  the  specification ;  but 
it  is  unnecessary  to  give  them  much  separate  examination,  ex- 
cept to  say  that  they  must  receive  the  same  construction  as  that 
given  to  the  claims  mentioned  in  the  body  of  the  specification. 
Suppose  that  it  is  so,  still  the  respondents  insist  that  the  art  of 
placing  such  compound  or  compounds  in  moulds  or  between  me- 
tallic surfaces  or  dies,  and  then  applying  heat  and  moulding  the 
same  into  the  desired  form  either  in  large  chambers  or  ovens, 
filled  with  steam  of  the  proper  temperature,  was  well  known  and 
used  before  the  invention  was  made  by  the  original  patentee  in 
this  case.  They  also  allege  in  their  answer,  that  the  art  of 
smoothing  the  surfaces  of  goods  by  means  of  steam  containecl 
within  the  walls  or  chambers  formed  in  rollers  or  dies,  was  also 
known  and  used  before  the  date  of  that  invention.  Remarks  re- 
specting the  invention  of  Charles  Goodyear  are  unnecessary,  as 
it  has  already  been  shown  that  the  letters-patent  in  this  case, 
when  properly  construed,  do  not  describe  the  invention  of  the 
patentee  as  embracing  anything  which  was  patented  to  the 
former  inventor.  Brief  reference  only  need  be  made  to  the  pat- 
tent  of  Thomas  Hancock,  as  it  is  evident  that  the  invention  dif- 
fers widely  from  that  of  the  complainants  in  the  case  bef(»^  the 
court.  His  moulds  were  different,  as  he  employed  the  steam- 
boiler  process,  and  not  the  mould  surrounded  by  steam-chambers, 
as  described  in  the  complainants'  patent.  He  formed  the  article 
in  the  mould  before  he  applied  heat,  and  in  order  to  prevent  the 
compound  from  adhering  to  the  mould,  he  employed  silicate  of 
magnesia,  and  applied  the  same  either  to  the  inner  surface  of  the 
mould,  or  to  the  article  as  formed  of  the  compound,  and  in  many 
cases  he  removed  the  article  from  the  mould  before  it  was  vul- 
canized. None  of  the  mechanism  employed  by  the  original  pat- 
entee in  this  case  is  described  in  the  specification  of  the  Han- 
cock patent.  All  that  need  be  said  respecting  the  patent  of 
Samuel  Lord  and  that  of  John  Smith  is,  that  the  patent  granted 
to  the  former  was  for  an  improvement  in  pressing  whole  pieces 
of  woollen  cloth,  and  that  of  the  latter  was  for  the  construction 
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of  moulds  heated  by  steam  or  otherwise  for  shaping  the  brims  of 
hats,  and  that  they  are  not  of  a  character,  in  the  opinion  of  the 
court,  to  supersede  the  invention  secured  in  the  reissued  letters- 
patent  of  the  complainants.  Such  part  of  the  invention  of  the 
complainants  described  in  the  letters-patent  as  consists  in  the 
means  of  constructing  the  mould,  or  of  modifying  the  pressure 
upon  the  material  while  the  heat  is  being  applied  for  the  purpose 
of  vulcanization,  is  substantially  admitted  to  be  new  and  useful 
within  the  meaning  of  the  patent  law,  and  the  court  is  of  the 
opinion  that  each  of  the  three  claims,  if  properly  construed  and 
limited  as  herein  described,  is  valid. 

Discussion  of  the  objection  taken  in  argument  that  the  alleged 
improvement,  as  described  in  the  specification,  is  not  patentable, 
may  well  be  omitted,  as  the  remarks  of  the  court  already  made  in 
defining  the  invention  show  that  the  defence  cannot  be  sustained. 

Grant  that  the  construction  of  the  patent  adopted  by  the  court 
is  correct,  and  it  follows  that  the  charge  of  infringement  to  a 
certain  extent  is  admitted ;  and  the  correct  practice  where  in- 
fringement to  any  extent  is  admitted,  if  the  patent  is  held  to  be 
valid,  is  to  enter  an  interlocutory  decree  for  the  complainant,  and 
send  the  cause  to  a  master  to  ascertain  the  amount  which  the 
complainant  is  entitled  to  recover.  Such  gains  and  profits  only 
as  were  made  by  the  respondent  in  the  unlawful  use  of  the  inven- 
tion could  be  recovered  by  the  complainant  in  an  equity  suit, 
prosecuted  under  the  repealed  patent  act,  as  appears  by  several 
decisions.  Livingston  v.  Woodworih,  16  How.  668  ;  Rvhber  Co. 
V.  Goodyear^  9  Wall.  804.  Difierent  rules,  however,  are  enacted 
in  the  new  patent  act,  which  provides  that  the  complainant,  when 
a  decree  is  rendered  in  a  suit  in  equity  for  an  infringement,  shall 
be  entitled  to  recover,  in  addition  to  the  profits  to  be  accounted 
for  by  the  respondent,  the  damages  he  has  sustained  thereby, 
and  the  further  provision  is,  that  the  court  shall  assess  the  same 
or  cause  the  same  to  be  assessed  in  its  discretion,  and  that  the 
court  shall  have  the  same  discretionary  power  to  increase  the 
damages  as  that  given  by  the  act  where  the  damages  are  found 
by  a  verdict  in  an  action  on  the  case.     16  Stat,  at  Large,  206. 

Profits  are  to  be  accounted  for  by  the  respondent  in  every  such 
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suit,  whenever  a  decretal  order  to  that  effect  is  rendered  agains^ 
the  respondent  for  an  infringement,  and  if  it  appears  that  the 
injuries  which  the  complainant  sustained  by  the  infringement 
are  greater  than  the  gains  and  profits  realized  by  the  respondent 
in  making  and  using  the  invention,  and  Tending  it  to  others  to 
be  used  as  estimated  and  assessed,  then  the  complainant  is  en- 
titled to  recover  compensation  for  the  excess  of  the  injuries  sus- 
tained, beyond  the  amount  estimated  and  assessed  for  the  gains 
and  profits  received  by  the  respondent.  Actual  damages  for  the 
injuries  sustained  by  the  complainant  beyond  the  amount  esti- 
mated and  allowed  for  the  gains  and  profits  made  by  the  respon- 
dent, must  be  assessed  in  the  first  instance ;  but  the  court  in  its 
discretion  may  increase  the  amount  so  allowed  to  any  sum 
according  to  the  circumstances,  not  exceeding  three  times  the 
amount  estimated  and  assessed  as  the  actual  damages  sustained 
beyond  the  gains  and  profits  realized  by  the  respondent.  Prior 
acts  and  parts  of  acts  set  forth  in  the  schedule  of  acts  annexed 
to  the  last  section  of  the  new  act  are  declared  by  the  first  clause 
of  that  section  to  be  repealed ;  but  the  next  clause  of  the  same 
section  provides  that  tlie  repeal  enacted  shall  not  affect,  impair, 
or  take  away  any  right  existing  under  any  of  said  laws.  Pend- 
ing actions  are  in  terms  saved  from  all  the  consequences  of  the 
repeal ;  and  the  further  provision  is  that  all  actions  and  causes 
of  action,  both  in  law  and  in  equity,  which  have  arisen  under  any 
of  said  laws  '^  may  be  commenced  and  prosecuted  to  final  judg- 
ment and  execution  in  the  same  manner  as  though  this  act  had 
not  been  passed,"  excepting  that  the  remedial  provisions  of  the 
act  shall  be  applicable  to  such  causes  of  action  if  commenced  and 
prosecuted  subsequent  to  the  passage  of  the  new  act.  16  Stat. 
at  Large,  216.  Damages  for  the  infringement  of  letters-patent, 
where  the  wrongful  acts  were  committed  by  the  respondent  sub- 
sequent to  the  passage  of  that  act  may,  in  certain  cases,  be  recov- 
ered by  the  complainant  in  an  equity  suit,  beyond  the  gains  and 
profits  made  by  the  wrong-doer ;  but  it  is  clear  that  the  case  be- 
fore the  court  is  not  of  that  character,  as  fully  appears  by  the 
allegations  of  the  bill  of  complaint. 

Decree  for  complainants,  to  be  framed  in  conformity  to  the 
opinion  of  the  court. 
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The  Equitable  Safett  Insubance  Company,  Bespondentt  and 
AppellantSj  v.  Thomas  Dunham,  Libellant. 

BEFORE  CLQTORD  AND  SHEFLET,  JJ. 

CuFFOBD,  J.  Appeal  in  admiralty  from  a  decree  of  the  Dis- 
trict Court  in  a  cause  of  contract.  Like  the  case,  i\r.  JS.  MuU 
Mar.  Ins.  Co.  y.  Dunham  [ante  p.  882],  the  matters  in  controversy 
were  submitted  to  the  court  upon  an  agreed  statement  of  facts. 

Reference  to  the  record  will  show  that  all  the  questions  in- 
volved in  the  pleadings  are  the  same  as  those  just  decided  in  the 
other  case,  and  the  evidence  adduced  is  also  the  same,  so  that 
the  decision  in  that  case  controls  the  rights  of  the  parties  in  this 
case. 

Decree  affirmed  with  costs. 
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HmAM  LiTTLEFiELD,  PetitioneTy  V.  Delaware  and  Hudson 

Canal  Company. 

before  CLIFFORD  AND  SHEPLEY,  JJ. 

Under  {  2  of  the  Bankrapt  Act,  which  provides  that  "  the  Circuit  Court  within  and 
for  the  district  where  the  proceedings  shall  be  pending,  shall  have  a  general  su- 
perintendence and  jurisdiction  of  all  cases  and  questions  arising  under  this  act,**  a  peti- 
tion for  a  revision  of  the  decree  of  the  District  Court  refusing  a  discharge,  may  be  enter- 
tained, although  such  decree  was  a  final  one,  and  no  proceedings  were  actually  pending 
the  District  Court  when  the  petition  for  revision  was  made. 

The  word  *' pending**  does  not  mean  that  the  Circuit  Court  can  take  jurisdiction  of  a  peti- 
tion for  revision  only  while  proceedings  are  actually  pending,  and  before  a  final  decree, 
in  the  District  Court. 

Discharge  by  a  final  decree  was  refused  an  alleged  bankrupt  in  the  District  Court,  May 
12,  and  his  petition  for  revision  was  filed  in  the  Circuit  Court,  June  80  following. 
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ffddf  there  was  no  ground,  in  the  absence  of  a  rule  limiting  the  time  in  which  such  pe- 
titions shoald  be  filed,  to  deprive  the  petitioner  of  a  rehearing  on  account  of  delay. 

An  allegation,  in  a  petition  to  the  Circuit  Court  under  §  2  of  the  Bankrupt  Act,  for  revis- 
ion, that  he  has  conformed  to  the  provisions  of  the  act  and  is  aggrieved  because  the 
prayer  of  his  petition  for  dischai^  was  refused,  is  not  sufficient. 

The  petition  for  revision  must  state  in  what  the  error  consists,  whether  it  be  of  law  or 
fact;  and  the  nature  of  the  alleged  error  should  be  distinctly  stated  for  the  informatioii 
of  the  appellate  court  and  as  notice  to  the  opposite  party. 

This  was  a  petition  by  an  alleged  bankrupt  for  revision  of  a 
final  decree  of  the  District  Court  refusing  him  a  discharge  from 
his  debts  under  his  original  application.  The  opinion  contains  a 
statement  of  facts,  and  of  the  form  of  the  petition  for  reyision, 
sufficient  to  an  understanding  of  the  questions  involved  in  the 
case. 

J.  0.  Perkins  J  for  petitioner. 

Caleb  Lamsoriy  for  respondents. 

CuFFORD,  J.  Leave  to  amend  the  petition  was  asked  and 
granted  in  this  case  before  the  parties  were  heard  upon  the 
issues  involved  in  the  pleadings.  As  amended  the  allegations  of 
the  petition  are,  that  the  petitioner  has  conformed  in  all  respects 
to  the  provisions  of  the  Bankrupt  Act,  and  that  he,  the  petitioner, 
verily  believes  that  he  is  entitled  to  a  certificate  of  discharge 
from  all  his  debts  provable  under  that  act,  and  that  he  is 
aggrieved  by  the  refusal  of  the  District  Court  to  grant  him  such 
a  discharge.  Therefore  he  prays  that  he  may  have  a  hearing  in 
this  court  upon  the  matter  of  his  discharge,  and  that  the  decis- 
ion of  the  District  Court  refiising  the  same  may  be  reviewed  and 
reversed,  and  that  a  discharge  may  be  granted  to  him  pursuant 
to  his  petition.  Order  of  notice  was  granted  on  the  petition  for 
review  filed  in  this  court,  and  on  the  return  day  named  in  the 
order  the  creditors  named  in  the  petition  appeared  and  demurred 
to  the  petition,  showing  the  following  causes  of  demurrer :  — 

1.  That  the  petitioner  has  not  prayed  for  any  relief.  2.  That 
he  has  not  specified  what  further  proceedings,  if  any,  are  desired 
in  his  case.  8.  That  he  does  not  allege  that  there  was,  at  the 
time  he  filed  his  petition  in  this  court,  any  matter  pending  in  the 
District  Court  to  which  his  petition  could  apply.  4.  That  the 
rights  of  the  respondents  as  creditors  to  hold  and  dispose  of  their 
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claims,  and  maintain  an  action  at  law  on  the  same  against  the 
petitioner,  had,  before  he  filed  his  petition  in  this  court,  vested 
in  them  under  and  by  virtue  of  the  decision  and  judgment  of 
the  District  Court,  that  he  was  not  entitled  to  a  discharge  from 
his  debts.  5.  That  the  petitioner  was  guilty  of  unreasonable  de- 
lay in  filing  his  petition.  6.  That  the  Circuit  Court  has  no  juris- 
diction of  the. petition  to  revise  the  decision  and  judgment  of  the 
District  Court  refusing  to  grant  to  the  petitioner  a  certificate  of 
discharge  from  his  debts  under  the  Bankrupt  Act. 

Remarks  in  respect  to  the  first  and  second  causes  of  demur- 
rer are  unnecessary,  as  they  are  obviated  by  the  amendment 
filed  by  leave  of  court,  which  prays  that  he  may  be  decreed  by 
the  court  to  have  a  full  discharge  from  all  his  debts  provable 
under  the  Bankrupt  Act,  and  that  a  certificate  thereof  may  be 
granted  to  him  as  therein  provided. 

Evidently  there  is  no  merit  in  the  third  cause  of  demurrer,  as 
there  could  not  be  any  ground  of  complaint  before  the  decision 
of  the  District  Court  was  rendered.  Had  the  petition  been  filed 
before  the  decision  was  rendered,  the  decisive  answer  to  it  would 
have  been  that  it  was  premature,  and  if  it  cannot  be  filed  after- 
ward, then  the  provision  is  nugatory,  which  cannot  be  admit- 
ted. By  §  2  of  the  Bankrupt  Act  it  is  enacted  ^^  that  the  Circuit 
Court  within  and  for  the  district  where  the  proceedings  in  bank- 
ruptcy shall  be  pending,  shall  have  a  general  superintendence 
and  jurisdiction  of  all  cases  and  questions  arising  under  this 
act." 

Reliance  is  placed  upon  the  word  ^'  pending"  as  giving  support 
to  the  proposition  that  it  is  only  while  the  proceedings  are  actu- 
ally pending  in  the  District  Court,  that  the  Circuit  Court  can  take 
jurisdiction  of  a  petition  like  the  one  under  consideration.  In- 
terlocutory orders,  it  is  conceded,  may  be  revised,  but  the  argu- 
ment is,  that  a  final  decree  terminates  the  appellate  jurisdiction 
of  the  Circuit  Court,  as  the  matter  from  that  moment  ceases  to  be 
pending  in  the  District  Court.  Matters  involved  in  a  final  hear- 
ing can  only  be  disposed  of  by  a  final  decree,  and  if  they  cannot 
be  revised  after  they  have  been  disposed  of  in  the  District  Court, 
then  they  cannot  be  revised  at  all,  as  it  is  clear  that  the  orders 
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and  decrees  of  a  subordinate  court  cannot  be  revised  before  they 
are  made.  Manifestly  the  construction  assumed  by  the  respon- 
dent is  one  which  cannot  be  sustained,  as  it  would  defeat  the 
obyious  intention  of  Congress,  which  was  to  subject  every  ruling 
order  and  decree  of  the  District  Court  in  such  cases  to  the  re- 
examination and  revision  of  the  Circuit  Court,  nor  is  it  neces- 
sary to  adopt  that  view  in  order  to  give  full  effect  to  every 
word  of  the  section.  Jurisdiction  is  conferred  upon  the  Circuit 
Court  within  the  district  where  the  proceedings  shall  be  pending, 
but  the  meaning  of  Congress  in  employing  that  language  was  to 
describe  the  particular  Circuit  Court  in  which  the  jurisdiction 
should  be  exercised,  and  not  the  state  of  the  matters  to  be  re- 
vised, as  it  is  clearly  the  intention  of  Congress  that  all  such  mat- 
ters should  be  subject  to  revision  in  the  Circuit  Court,  whether 
interlocutory  or  final.  Revision  must  be  sought  in  the  Circuit 
Court  of  the  district  where  the  proceeding  took  place  which  the 
petitioner  asks  to  have  revised,  but  he  is  not  deprived  of  a  rem- 
edy, because  the  decree  is  in  its  nature  final. 

In  re  Reed,  2  B.  R.  2 ;  Ruddick  v.  Billings,  8  B.  R.  14. 

The  power  of  Congress  to.  pass  the  Bankrupt  Act  is  not  ques- 
tioned, and  it  is  equally  clear  that  Congress  may  create  a  special 
tribunal  to  execute  it,  or  may  confer  that  jurisdiction  upon  the 
District  and  Circuit  Courts  created  by  the  Judiciary  Act.  Decrees 
of  the  District  Courts  are  final  in  the  constitutional  sense,  al- 
though they  are  rendered  under  an  act  of  Congress  which  makes 
them  subject  to  revision  by  the  Circuit  Court,  and  consequently 
the  right  of  such  revision  is  not  inconsistent  with  the  interest 
which  the  opposite  party  acquires  in  the  decree.  Rendered,  as 
the  decree  is,  subject  to  legal  revision  in  the  Circuit  Court,  no 
party  acquires  or  can  acquire  any  interest  in  the  decree  to  defeat 
the  right  of  such  revision.  Argument  upon  this  topic  is  unneces- 
sary, as  the  final  judgments  and  decrees  of  every  subordinate 
court  are  rendered  subject  to  re-examination  and  revisal  upon 
due  proceedings  in  the  court  of  paramount  jurisdiction. 

Unreasonable  delay  in  filing  the  petition  for  revision  is  the 
next  objection.  Authority  to  apply  for  such  a  revision  is  con- 
ferred by  the  act  of  Congress,  and  it  prescribes  no  limitation  as 
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to  the  time  within  which  the  application  must  be  made.  Rules 
and  regulations  were  adopted  by  the  Supreme  Court,  but  they 
do  not  prescribe  any  such  limitation,  nor  has  any  such  been 
adopted  by  this  court.  The  discharge  was  decreed  on  the  12th 
of  May,  1869,  and  the  petition  was  filed  on  the  80th  of  June  in 
the  same  year.  Special  injury  is  neither  alleged  nor  proved, 
and  the  court  is  of  the  opinion,  in  view  of  all  the  circumstances, 
that  the  petition  ought  not  to  be  rejected  because  it  was  not 
filed  at  an  earlier  day.  Until  some  rule  is  adopted  upon  the 
subject,  the  court  will  not  deprive  the  petitioner  of  a  hearing  on 
that  ground  unless  the  delay  is  manifestly  unreasonable  or  has 
operated  to  the  prejudice  of  the  respondent. 

Want  of  jurisdiction  is  the  remaining  objection  alleged  as 
a  cause  of  demurrer;  but  the  point  is  without  merit,  as  the 
jurisdiction  is  conferred  in  language  too  plain  to  be  misunder- 
stood. 

Neither  of  the  alleged  causes  of  demurrer,  therefore,  can  be 
sustained;  but  the  petition,  upon  another  ground,  is  clearly  in- 
sufficient. Objections  available  under  a  general  demurrer  are 
still  open  to  the  respondent,  as  every  special  demurrer  is  also  a. 
general  demurrer,  and  it  is  a  universal  rule  that  a  demurrer, 
whether  special  or  general,  admits  only  what  is  well  pleaded. 
All  that  the  petitioner  alleges  is  that  he  has  conformed  in  all 
respects  to  the  provisions  of  the  Bankrupt  Act,  and  that  he  verily 
believes  that  he  is  entitled  to  a  discharge  fi*om  his  debts.  Based 
upon  those  allegations,  he  states  that  he  is  aggrieved  by  the  re- 
fusal of  the  District  Court,  to  grant  him  a  certificate  to  that 
effect.  Appeals  in  equity  suits  and  in  causes  of  admiralty  and 
maritime  jurisdiction  vacate  the  respective  decrees  in  the  sub- 
ordinate courts,  and  remove  the  whole  record  in  the  colirt  of 
paramoxmt  jurisdiction ;  but  nothing  of  the  kind  is  done  in  a 
proceeding  by  petition  under  the  second  section  of  the  Bankrupt 
Act.  An  allegation  merely  that  a  party  has  conformed  to  the  pro- 
visions of  the  Bankrupt  Act,  and  that  he  is  aggrieved  because  the 
prayer  of  his  petition  has  been  refused,  is  not  sufficient.  Nor  is 
the  allegation  by  a  petitioner  that  he  is  aggrieved  sufficient  unless 
it  be  also  alleged  in  what  the  error  consists,  whether  of  law  or 
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fact ;  and  the  nature  of  the  error  should  be  distinctly  stated  for 
information  of  the  appellate  court  and  as  a  matter  of  notice  to 
the  opposite  party.  Appellate  courts,  even  in  appeals,  proceed 
upon  the  ground  that  the  decre%  in  the  subordinate  court  was 
correct,  and  the  burden  to  show  error  is  upon  the  appellant. 
Matters  of  fact  as  well  as  matters  of  law  may  doubtless  be  re- 
vised in  the  Circuit  Court,  but  it  was  not  the  intention  of  Con- 
gress, in  this  form  of  proceeding,  to  give  a  party  a  second  trial 
merely  as  such,  but  to  secure  to  him  an  appellate  tribunal  for  the 
re-examination  and  revision  of  rulings,  orders,  and  decrees  of 
the  District  Courts,  and  for  the  reversal  of  the  same  in  case 
they  are  found  to  be  erroneous. 
Demurrer  sustained.  • 


Joseph  M.  Dat  v.  Jambs  Buppinton. 
before  clifford  and  lowell,  jj. 

Thb  salary  of  a  jadge  of  a  court  of  record,  payable  out  of  the  treasury  of  a  State,  is  not 
legally  taxable,  as  income  under  the  internal  revenue  laws  of  the  United  States  ;  the 
govemmeut  of  the  United  States  having  no  power  under  the  Constitution  to  levy  such 
tax. 

This  was  an  action  of  contract  to  recover  the  amount  of  taxes 
assessed  under  the  internal  revenue  laws  of  the  United  States, 
upon  the  plaintiff's  salary  as  judge  of  probate  and  insolvency 
for  the  County  of  Barnstable,  in  the  commonwealth  of  Massa- 
chusetts. 

It  was  argued  before  Clifford  and  Lowell,  JJ.,  at  the  October 
term,  1869,  upon  the  following  agreed  facts:  ^^ That  the  plaintiff 
was,  during  the  years  1866  and  1867,  a  judicial  officer  of  said 
Commonwealth,  to  wit,  a  judge  of  the  court  of  probate  and  insol- 
vency for  said  county  of  Barnstable,  which  said  court  is  a  court 
of  record.  That  the  defendant  was,  in  the  year  1867,  the  United 
States  Collector  of  Internal  Revenue  for  the  First  Congressional 
District  in  said  Commonwealth,  and  that  said  county  of  Bam- 
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stable  is  within  said  First  Congressional  District.  That  in  said 
years  1866  and  1867,  the  United  States  Assessor  of  Internal 
Bevenue  for  said  First  Congressional  District,  against  the  writ- 
ten protests  of  the  plaintiff,  made  before  assessment,  assessed 
upon  his  salary  as  judge,  as  aforesaid,  taxes  amounting  in  all  to 
9  61.51.  That  against  the  written  protests  of  the  plaintiff,  before 
collection  thereof,  deliyered  to  the  defendant,  the  defendant  col- 
lected said  taxes  of  the  plaintiff.  That  the  plaintiff's  salary  as 
judge,  as  aforesaid,  is  fixed-  by  law,  and  is  payable  out  of  the 
treasury  of  said  Commonwealth,  and  that  the  plaintiff  has  in  all 
respects  complied  with  the  provisions  of  the  revenue  laws  of 
the  United  States  prescribing  the  conditions  under  which  actions 
may  be  brought  for  the  recovery  of  taxes  illegally  assessed  under 
said  laws." 

Dwight  Foster y  for  the  plaintiff. 

The  question  before  the  court  is  whether  the  salary  of  a  judge 
of  a  court  of  record,  payable  out  of  the  treasury  of  the  State  of 
Massachusetts,  is  legally  taxable  as  income  under  the  internal 
revenue  laws  of  the  United  States. 

^^The  powers  of  the  general  government  and  of  the  State, 
although  both  exist  and  are  exercised  within  the  same  territorial 
limits,  are  yet  separate  and  distinct  sovereignties  acting  sepa- 
rately and  independently  of  each  other  within  their  respective 
spheres."  Ahleman  v.  Booths  21  How.  516.  The  sphere  of 
action  appropriated  to  each  is  as  far  beyond  the  reach  of  the 
other  ^^  as  if  the  line  of  division  was  traced  by  landmarks  and 
monuments  visible  to  the  eye Each  is  sovereign  and  in- 
dependent in  its  sphere  of  action,  and  exempt  from  the  inter- 
ference or  control  of  the  other  either  in  the  means  employed  or 
functions  exercised."  Bank  of  Commerce  v.  New  York  City^  2 
Black.  685.  '^  The  people  of  each  State  compose  a  state  having 
its  own  government  and  endowed  with  all  the  Ainctions  essential 
to  separate  and  independent  existence.  In  many  articles  of  the 
Constitution  the  necessary  existence  of  the  States,  and,  withik 
their  proper  spheres,  the  independent  authority  of  the  States, 
is  distinctly  recognized."  Lane  Co.  v.  Oregon^  7  Wall.  76, 
^*  That  the  power  to  tax  involves  the  power  to  destroy ;  that 
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the  power  to  destroy  may  defeat  and  render  useless  the  power 
to  create  ;  that  there  is  a  plain  repugnance  in  conferring  on 
one  government  a  power  to  control  the  constitutional  measures 
of  another,  ....  are  propositions  not  to  be  denied.''  MeOtd- 
loch  V.  Maryland  J  4  Wheat.  480.  "  The  right  of  taxation  when 
it  exists  is  necessarily  unlimited  in  its  nature.  It  carries  with  it 
inherently  the  power  to  embarrass  and  destroy."  Aibstin  v.  The 
Alderman,  7  Wall.  699. 

The  precise  converse  of  the  question  now  under  discussion  was 
decided  in  Dobbins  v.  Cammissioners  of  Erie  Co,y  16  Pet.  435* 
There,  under  a  law  of  the  State  of  Pennsylvania,  a  tax  was  im- 
posed on  ^^  the  emoluments  of  the  office  "  of  the  captain  of  a 
United  States  revenue  cutter.  It  was  said  by  the  court  to  be 
^'  levied  on  a  valuation  of  the  income  of  the  office."  Page  445. 
And  it  was  held  that  this  could  not  be  done  constitutionally. 

The  general  principles  relied  upon  in  the  present  cause  are 
affirmed  in  an  unbroken  series  of  adjudications  commencing, 
half  a  century  ago,  with  McCkUloeh  v.  Maryland,  4  Wheat.  816, 
and  coming  down  to  Society  for  Savings  v.  CoitCy  6  Wall.  594, 
and  other  cases  in  the  same  volume,  in  which  the  opinions  of  the 
court  were  delivered  by  Mr.  Justice  Cliffi)rd:  see  also  Weston 
V.  Charleston,  2  Pet.  449;  Bank  Tax  Case,  2  Wall.  200; 
Van  Allen  v.  Assessors,  3  Wall.  578.  It  is  clearly  established 
by  Weston  v.  Charleston,  and  Dobbin  v.  Commissioners  of  Erie  Co., 
that  no  valid  distinction  can  be  drawn  between  the  taxation  of 
an  office  itself  eo  nomine  and  the  taxation  in  a  general  assess- 
ment upon  incomes  of  the  salary  or  emoluments  of  an  office, 
which  are  the  legal  compensation  for  the  performance  of  official 
duties,  and  are  presumed  to  be  only  such  adequate  remuneration 
as  is  requisite  to  secure  the  services  of  a  competent  incumbent 
In  each  case  it  is  held  to  be  a  fatal  objection  to  the  power  to  lay 
such  a  tax ;  that  if  admitted  to  exist  at  all  there  can  be  no  limit 
to  the  extent  to  which  the  imposition  may  be  carried.  The 
office  taxed  exists  only  at  the  mercy  of  the  taxing  power.  In 
the  cases  heretofore  decided  by  the  Supreme  Court  of  the  United 
States,  the  taxes  adjudged  invalid  have  been  imposed  by  State 
legislation  upon  instrumentalities  of  the  Federal  government, 
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and  there  has  existed  an  additional  obstacle  in  the  fact  that  the 
Federal  goyernment  is  declared  by  the  Constitution  to  be  su- 
preme within  its  sphere  of  action.  But  this  has  been  adverted 
to  and  relied  upon  by  the  court  only  as  a  cumulatiye  argument, 
and  by  no  means  as  the  principal  or  essential  foundation  of  the 
decisions  which  have  been  made. 

The  right  of  the  State  to  exist  as  a  body  politic,  to  haye 
a  goyernment  with  executiye,  legislative  and  judicial  depart- 
ments, to  have'  State  offices  filled  and  their  duties  performed, 
does  not  depend  upon  the  will  or  forbearance  of  Congress.  But 
if  State  offices  or  their  emoluments  are  taxable  at  all  by  the  Fed- 
eral goyernment,  that  taxation  may  be  carried  to  the  point  of 
destruction.  To  admit  the  principle  is  to  admit  the  power  of 
Congress  to  tax  every  State  government  out  of  existence. 

The  act  of  Congress  (July  1,  1862,  12  U.  S.  Stat.  488) 
which  required  stamps  to  be  affixed  to  writs  and  other  original 
processes  in  courts  of  record  was  held  by  the  highest  tribunals 
of  several  States  to  be  unconstitutional  in  its  application  to  State 
courts.  Warren  v.  PatUy  22  Ind.  276.  Union  Bank  v.  SiUy 
8  Cald.  (Tenn.),  825;  Jones  v.  Keep,  19  Wis.  869;  Fifield  v. 
Closey  15  Mich.  505.  And  this  provision  was  repealed  by  Con- 
gress soon  after  these  decisions  were  published.  It  is  believed 
that  the  reasoning  of  these  respectable  authorities  will  be  found 
to  be  fiilly  applicable  to  the  case  at  bar.  See  also  Carpenter  v. 
SnMingy  97  Mass.  452. 

In  the  case  at  bar  there  is  no  attempt  to  impugn  the  constitu- 
tionality of  an  act  of  Congress.  We  are  dealing  only  with  a 
question  of  construction.  The  court  is  merely  called  upon  to 
Umit  the  application  of  general  language  by  excluding  from  its 
operation  a  description  of  income,  which  there  is  no  reason  to 
believe  that  Congress  intended  to  embrace.  The  internal  rev- 
enue laws  do  not  in  terms  impose  any  tax  on  State  offices,  or 
their  emoluments,  or  the  income  derived  therefrom;  and,  consid- 
ering the  well-settled  and  universally  known  principles  of  consti- 
tutional law  on  this  subject,  it  is  fair  to  conclude  that  if  such  an 
intention  had  existed  it  would  have  been  expressed  in  special 
and  explicit  provisions  of  the  act.     United  States  v.  Coombs^ 
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12  Pet.  72.  '^  General  terms  should  be  so  limited  in  their  appli- 
cation as  not  to  lead  to  injustice,  oppression,  or  an  absurd  conse- 
quence. It  will  always  therefore  be  presumed  that  the  legislature 
intended  exceptions  to  its  language,  which  would  avoid  results 
of  this  character."     United  States  v.  Kirhy,  7  Wall.  486. 

John  C.  Bopesj  for  the  defendant. 

By  §  8  of  the  first  article  of  the  Constitution  of  the  United 
States,  it  is  provided,  that  ^^  Congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the  debts 
and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States ;  but  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States."  In  pursuance 
of  this  provision  of  the  Constitution,  the  statutes  of  the  80th  of 
June,  1864,  of  the  8d  of  March,  1865,  and  the  2d  of  March, 
1867,  were  passed  by  the  Thirty-Eighth  and  Thirty-Ninth  Con- 
gresses. 13  Stat,  at  Large,  281  (§  116),  479  (§  1) ;  14  Stat, 
at  Large,  187  (§  9),  477  (§  18).  These  statutes  impose  a  tax 
of  five  per  centum  on  the  gains,  profits,  and  income  of  every 
person  residing  in  the  United  States,  derived  from  any  source 
whatever.  Under  these  statutes  the  plaintiff  was  assessed  upon 
his  salary,  as  judge  of  probate,  paid  him  by  the  State  of  Massa- 
chusetts.   This  tax  he  seeks  to  recover  back  in  this  action. 

The  question  is,  whether  the  United  States  government  can 
lawfully  impose  a  tax  upon  a  salary  paid  by  a  State  to  an  officer 
of  that  State. 

I.  It  is  obvious,  in.  the  first  place,  that  the  Constitution  and 
the  statutes  make  out  a  prima  facie  case  for  the  government. 
The  only  limitation  imposed  in  terms  by  the  Constitution  on  the 
general  power  of  taxation  is,  that  the  taxes  shall  be  imiform 
throughout  the  country.  That  this  limitation  has  been  duly 
observed  in  laying  the  tax  in  question  is  not  denied. 

n.  But  it  is  urged  that  there  is  an  implied  limitation  to  the 
power  of  taxation  granted  by  the  Constitution,  namely,  that  it 
shall  not  be  so  exercised  as  to  destroy  or  even  impair  the  (so- 
called)  sovereignty  of  the  States,  or  in  any  way  injuriously  to 
affect  the  State  governments ;  and  further,  that  this  tax,  if  as- 
sessed upon  State  officials,  is  in  direct  conflict  with  this  limita- 
tion, and  is  therefore  unconstitutional. 
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1.  We  deny  that  there  is  any  such  implied  limitation. 

There  is  no  necessary  implication  of  this  nature  growing  out 
of  the  relations  of  the  States  to  the  Federal  government.  The 
same  })eople  that  through  the  Federal  government  lay  the  tax 
in  question^  establish,  in  the  dilSerent  States,  the  officers  and 
the  institutions  upon  the  income  and  gains  of  which  the  tax  is 
assessed.  The  tax  thus  imposed  by  the  people  of  all  the  States, 
acting  through  their  Representatives  in  Congress,  is  uniform 
throughout  all  the  States.  Taxation  and  representation  go  to- 
gether. There  is  an  implied  limitation  on  the  power  of  a  State 
to  tax,  however,  in  that  a  State  cannot  tax  the  institutions  and 
officers  of  the  Federal  government.  Here  there  is  necessarily  to 
be  implied  a  restriction  on  the  power  of  the  States,  for  such 
taxes  are  not  uniform  or  equal  throughout  the  country ;  nor  are 
they  imposed  by  the  same  power  which  creates  the  offices  and 
institutions  taxed ;  and  they  render  it  possible  for  one  State  to 
hinder  and  obstruct  the  workings  of  the  superior  and  inde- 
pendent sovereignty  of  the  United  States.  McCulloch  v.  Mary- 
landj  4  Wheat.  816 ;  Oabam  v.  United  States  Bank^  9  Wheat. 
788 ;  Weston  v.  Charleston  y  2  Pet.  449 ;  Dobbin  v.  Commissioners 
of  Erie  Co.^  16  Pet.  485 ;  Story  on  the  Const.,  §  1058 ;  Cooley's 
Const.  Limit.,  479-481 ;  Bank  of  Commerce  y.  New  York  City^ 
2  Black,  620;  1  Kent's  Com.,  425-429;  Bank  Tax  Case,  2 
Wall.  200. 

The  claim  that  the  banks,  offices  of  trust  and  profit,  bonds, 
etc.  of  the  State  governments  are,  by  the  converse  application 
of  the  principles  laid  down  in  the  cases  cited  above,  exempted 
from  taxation  by  the  United  States  government,  is  not  tena- 
ble. The  result  would  be  to  exempt  from  Federal  taxation  an 
enormous  amount  of  property ;  for  not  only  would  State  bonds 
be  exempt,  but  also  all  railroad  and  other  bonds  guaranteed  by 
States,  all  bonds  of  municipal  corporations,  —  the  creatures  of 
the  State  governments,  —  and,  in  fact,  it  is  difficult  to  say  where 
the  line  could  be  drawn.  The  power  of  taxation  granted  by 
the  Constitution  to  the  general  government  would  in  great 
measure  be  rendered  nugatory. 

To  support  this  enormous  claim  of  exemption  from  national 
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taxes,  it  is  ui*ged  that  ^^  the  States  are  to  exist  with  iadependent 
powers  and  institutions  within  their  spheres,"  just  as  ^^the 
Federal  government  is  to  exist  with  independent  powers  and 
institutions  within  its  sphere";  and  that,  consequentij,  the 
Federal  goyernment  cannot  tax  the  agencies  and  instruments 
used  by  the  States  to  carry  on  government  within  their  own 
proper  spheres. 

See  remarks  of  Marshall,  C.  J.,  in  McCuUoch  v.  Maryland^ 
4  Wheat.  429,  486 ;  Warren  v.  Paul,  22  Ijid.  279 ;  Bemey  v. 
Tax-ColUctor,  2  Bailey,  So.  Car.  654 ;  see  also  Bank  of  Commerce 
v.  Commi»swner%  of  Taxe8j  etc.,  28  N.  Y.  192,  reversed  in  2 
Black,  620 ;  Fifield  v.  Closey  15  Mich.  509.  But  this  is  mere 
theory,  not  law.  The  real  and  only  subject  for  inquiry  in  such 
cases  is,  not  whether  the  person  or  thing  affected  is  part  and 
parcel  of  the  machinery  of  a  State  government,  but  whether  the 
Federal  government  is  acting  under  one  of  its  enumerated  (or 
necessarily  implied)  powers.  Thus,  if  a  State  bank  or  railroad 
is  taxed,  the  question  is,  not  whether  these  institutions  are  part 
of  the  fiscal  machinery  of  the  State,  but  whether  the  Constitution 
gives  to  the  Federal  government  the  power  of  taxation.  So,  if 
the  United  States  take,  for  instance,  a  State  jail  under  the  right 
of  eminent  domain,  the  question  is,  not  whether  the  property 
taken  is  part  of  the  apparatus  of  the  State  for  the  prevention  of 
crime,  but  whether  the  right  of  eniinent  domain  belongs  to  the 
Federal  government.  This  is  the  only  rule  absolutely  free 
from  embarrassment  in  its  application,  and  the  only  rule  proper 
to  be  observed  in  investigating  the  extent  of  the  iovereign 
powers  granted  to  the  general  government.  K  the  act  done 
is  within  the  scope  of  one  of  these  sovereign  powers,  there  is  in 
law,  and  can  be,  no  limitation  in  its  exercise.  The  extent  to 
which  it  shall  be  exercised  rests  entirely  in  the  discretion  of 
Congress. 

If  the  foregoing  views  are  sound,  all  the  persons  in  the  United 
States,  whoever  they  may  be;  all  the  property  in  the  United 
States,  to  whomsoever  it  may  belong  and  however  acquired ;  all 
the  offices  and  all  the  officers  of  the  State  governments ;  all  the 
State  banks  and  all  the  State  securities, — are  subject  abso- 


MAY  TERM,  1871.  888 


Day  V,  Buffinton. 


lutely  to  the  discretion  of  Congress  in  the  exercise  of  the  gen- 
eral power  of  taxation  vested  in  the  Federal  government. 
Howell  V.  Maryland^  8  Gill.  14 ;  J(me%  v.  Keep^  19  Wise.  869, 
881,  besides  the  cases  before  cited. 

No  implied  restriction  on  the  power  of  the  government  arises 
in  law  from  the  fact  that  the  power  of  taxation  granted  bj 
the  Constitution  to  the  Federal  government  may  be  so  wielded 
as  to  injure  or  even  destroy  the  State  government. 

Such  risks  are  always  taken  when  a  general  government  is  es- 
tablished ;  as,  for  instance,  when  the  people  of  Massachusetts, 
inhabitants  of  towns  and  cities,  established,  in  1780,  a  State  gov- 
ernment, with  powers  similarly  liable  to  effect,  by  their  abuse, 
the  virtual  destruction  of  municipal  government.  See  remarks 
of  Marshall,  C.  J.,  in  McOulloch  v.  Maryland^  4  Wheat.  428 ;  and 
in  Providence  Bank  v.  Billings^  4  Pet.  615,  662,  663.  The  only 
safety  against  the  abuse  of  this  power  to  the  injury  of  the  State 
governments  is  in  the  discretion  of  Congress,  and  especially  in 
the  fact  that  the  people  of  the  States  and  the  people  of  the  United 
States  are  one  and  the  same  people.  There  is  no  more  danger 
of  the  abuse  of  the  power  of  taxation  by  the  general  government 
than  of  the  abuse  of  the  other  great  powers  given  to  it,  such  as 
the  power  to  raise  and  maintain  armies,  to  call  out  the  militia,  to 
make  treaties,  or  even  the  implied  right  of  eminent  domain. 
The  discretionary  power  in  any  government  must  be  vested 
somewhere.  In  our  government  it  is  vested  in  the  United 
States.     Constitution,  Art.  YI. 

2.  But  if  the  court  shall  be  of  opinion  that  there  is  such  a  lim- 
itation to  the  taxing  power  of  the  Federal  government,  as  that  it 
shall  not  be  exercised  so  as  to  destroy  or  even  impair  the  (so- 
called)  sovereignty  of  the  States,  or  in  any  way  injuriously  to 
affect  the  State  governments,  then  we  deny  that  the  tax  in  ques- 
tion in  this  suit  conflicts  with  that  limitation  either  theoretically 
or  practically. 

The  tax  in  question  is  a  general  income  tax,  affecting  the 
income  of  probate  judges  only  incidentally,  and  not  aimed  at  the 
office.  Even  supposing  that  State  offices  and  officers  should  be 
held  exempted  from  Federal  taxation  by  a  converse  application 
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of  the  principles  laid  down  in  Dobbins  v.  Commisiioners^  etc.,  16 
Pet.  485,  jet  that  does  not  settle  this  case.  It  has  never  been 
decided  that  a  State  maj  not  lawfully  tax  the  income  of  an  officer 
of  the  general  government.  Such  a  tax  has  been  considered 
in  Weston  v.  Charlestony  2  Pet.  449,  488 ;  and  in  Meleher  v.  Bos- 
tonj  9  Met.  77.  See  also  the  opinion  of  the  Court  of  Appeals  of 
New  York  in  Bank  of  Commerce  v.  CommissionerSj  23  N.  Y.  192 ; 
and  the  arguments  of  counsel  and  opinions  in  Bemey  v.  Tax' 
Collector^  2  Bailey,  So.  Car.  654.  We  claim,  then,  that  theoreti- 
cally the  tax  in  question  does  not  conflict  with  the  exercise  by  a 
State  of  all  its  lawful  powers. 

But  practically  the  case  presents  no  difficulty  whatever.  The 
incomes  of  all  United  States  officers,  except  the  President  and 
the  judges  of  the  Supreme  Court,  are  taxed  to  the  same  extent 
as  are  the  incomes  of  all  State  officers.  It  is  impossible  for 
the  court  to  say  that  such  a  tax,  so  uniform  and  so  indiscrimi- 
nate, is,  in  any  intelligible  and  legal  sense,  calculated  to  impair 
the  exercise  of  the  constitutional  powers  of  the  States. 

Foster y  in  reply. 

Two  propositions  are  undeniable :  first,  that,  within  the  sphere 
of  their  jurisdiction,  the  States  are  just  as  independent  of  the 
Federal  government  as  the  government,  within  its  sphere,  is  in- 
dependent of  the  States. 

Second,  that  a  government,  the  processes  and  instrumentalities 
of  which  are  liable  to  taxation  by  another  sovereignty,  cannot  be 
in  any  sense  independent  of  it. 

These  two  propositions  cover  the  case. 

The  defendant's  argument  in  effect  concedes  that  when  one 
government  has  the  power  to  tax  another,  the  one  liable  to  be 
taxed  must  necessarily  be  subject  and  subordinate  to  the  one 
which  has  the  power  to  tax.  According  to  his  theory  we  do  not 
live  under  a  complex  system  of  State  and  Federal  governments 
each  independent  within  its  sphere,  but  the  continued  existence 
of  the  States  depends  on  the  moderation  and  forbearance  of  the 
United  States  in  the  exercise  of  its  taxing  powers.  This  can- 
not be. 

Clifford,  J.    Taxes  were  assessed  against  the  plaintiff  mider 


MAY  TERM,  1871.  885 


Day  V,  Buffioton. 


the  internal  revenue  laws  of  the  United  States  upon  his  salary  as 
judge  of  probate  and  insolvency  for  the  coimtj  of  Barnstable  in 
this  State  for  the  years  1866  and  1867,  and,  having  paid  the  same 
under  protest,  he  brought  an  action  of  assumpsit  against  the  de- 
fendant as  the  collector  of  such  taxes  for  the  first  collection  dis- 
trict, to  recover  back  the  amount  so  paid,  both  assessments 
amounting  to  the  sum  of  $61.50.  The  agreed  statement  shows 
that  the  salary  of  the  plaintiff  as  such  judge  is  fixed  by  law, 
and  that  it  is  payable  out  of  the  treasury  of  the  State,  and  that 
he  made  due  protest  before  the  taxes  were  assessed  and  at  the 
time  he  made  the  payments. 

Five  per  centum  on  the  excess  over  $600,  and  not  exceeding 
$5,000,  was  required  to  be  levied,  collected,  and  paid  annually 
by  the  act  of  the  30th  of  June,  1864,  as  amended  by  the  act  of 
the  3d  of  March,  1865,  upon  the  annual  gains,  profits,  and  income 
of  every  person  residing  in  the  United  States  ....  whether  de- 
rived from  any  kind  of  property,  rents,  interests,  dividends,  or 
salaries,  or  from  any  profession,  trade,  employment,  or  vocation 
....  or  from  any  other  source  whatever.  18  Stat,  ^at  Large, 
281,  §  116 ;  as  amended.  Ibid.  479,  §  1.  The  first  assessment 
was  made  under  that  provision,  and  the  second  was  made  under 
a  provision  in  all  respects  similar,  except  that  the  exemption  was 
$1,000  instead  of  $600,  as  in  the  former  act.  14  Stat,  at  Large, 
477,  §  13.  Power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises  to  pay  the  debts  and  provide  for  the  common  defence  and 
general  welfare  of  the  United  States,  is  conferred  by  the  Consti- 
tution, and  the  only  limitation  annexed  in  terms  to  that  clause  of 
the  instrument  is  that  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States.  But  the  powers  granted 
to  Congress  are  not  in  all  cases  exclusive  of  similar  powers  exist- 
ing in  the  States,  unless  where  the  Constitution  has  so  provided, 
or  the  exercise  of  a  like  power  is  prohibited  to  the  States,  or  there 
would  be  a  direct  or  necessarily  implied  repugnancy  in  the  exer- 
cise of  it  by  the  States.  Exclusive  authority  over  all  places  pur- 
chased by  the  consent  of  the  legislature  of  the  State,  in  which 
the  same  shall  be,  for  the  erection  of  forts,  magazines,  dockyards, 
and  other  needful  buildings,  is  delegated  to  Congress,  and  it  fol- 
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lows  as  a  necessary  consequence  that  the  State  legislatures  can- 
not exercise  any  power  or  jurisdiction  over  such  places,  as  the 
exclusive  authority  over  them  is  vested  in  the  national  govern- 
ment. State  authorities  cannot  coin  money,  emit  bills  of  credit, 
or  make  anything  but  gold  and  silver  a  tender  in  payment  of 
'debts,  as  they  are  prohibited  from  so  doing  by  the  Constitution, 
nor  shall  any  State  without  the  consent  of  the  Congress  lay  any 
imposts  or  duties  on  imports  or  exports  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspection  laws.  Constitution, 
Art.  I.  §  10.  Laws  establishing  rules  of  naturalization  are  re- 
quired to  be  uniform,  and  it  is  held  that  the  power  to  pass  such 
laws  is  vested  exclusively  in  Congress,  as  the  exercise  of  such  a 
power  by  the  States  would  be  incompatible  with  that  condition 
as  annexed  to  the  exercise  of  that  power.  Houston  v.  Moore^  5 
Wheat.  23  ;  Chirac  v.  Chirac,  2  Wlieat.  259. 

Cases  arise  where  it  is  held  that  the  mere  grant  of  power  to 
Congress,  unaccompanied  by  any  legislation  under  the  grant, 
does  not  imply  a  prohibition  on  the  States  to  exercise  the  same 
power.  Such  cases,  however,  are  not  numerous,  and  whenever 
the  nature  of  the  power  granted  or  the  terms  in  which  the  grant 
is  made  are  of  a  character  to  show  that  the  framers  of  the  Con- 
stitution intended  that  it  should  be  exclusively  exercised  by  Con- 
gress, the  subject  is  as  completely  taken  from  the  State  legisla- 
tures as  if  the  Constitution  contained  an  express  prohibition  to 
that  effect.  Sturges  v.  Oroaminshield,  4  Wheat.  122 ;  Ogden  v. 
Saunders,  12  Wheat.  218.  Undoubtedly  the  power  of  Congress 
to  lay  and  collect  taxes,  duties,  imposts,  and  excises  is  coexten- 
sive with  the  territory  of  the  United  States,  but  when  properly 
construed  it  does  not  interfere  with  the  power  of  the  States  to 
levy  taxes  for  the  support  of  their  own  governments,  nor  is  the 
exercise  of  that  power  by  the  States  an  exercise  of  any  portion 
of  the  power  that  is  granted  to  the  Federal  government.  Lough'- 
borough  v.  Blake,  6  Wheat.  317  ;  Gibbons  v.  Ogden,  9  Wheat.  1 ; 
Waring  v.  The  Mayor,  8  Wall.  121.  State  power  to  lay  and  col- 
lect taxes,  for  the  support  of  their  government,  may  reach  every 
subject  over  which  the  sovereign  power  of  the  States  extends. 
They  cannot  tax  imports  nor  exports  without  the  consent  of 
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Congress,  as  they  are  prohibited  from  so  doing  by  the  Constitu- 
tion. Want  of  authority  in  the  States  to  tax  the  securities  of  the 
United  States  issued  in  the  exercise  of  the  admitted  power  of 
Congress  to  borrow  money  on  the  credit  of  the  United  States  is 
equally  certain,  although  there  is  no  prohibition  in  the  Constitu- 
tion establishing  any  such  rule.  Hamilton  Co.  y.  Massachusetts ^ 
6  Wall.  689 ;  Society  for  Savings  v.  CoiU,  6  Wall.  694. 

All  subjects  over  which  the  sovereign  power  of  a  State  extends 
are  as  a  general  rule  proper  objects  of  taxation,  but  the  power  of  a 
State  of  the  Union  to  lay  taxes  does  not  extend  to  the  instruments 
of  the  national  government,  nor  to  the  constitutional  means  em- 
ployed by  Congress  to  carry  into  execution  the  powers  conferred 
in  the  Federal  Constitution.  Tax  laws  of  the  States  cannot 
restrain  the  action  of  the  national  government,  nor  can  they 
abridge  the  operation  of  any  law  which  Congress  may  constitu- 
tionally pass.  They  may  extend  to  every  object  of  value  within 
the  sovereignty  of  the  State  belonging  to  the  citizens,  but  they 
cannot  reach  the  instruments  and  means  of  the  Federal  govern- 
ment, nor  the  administration  of  justice  in  the  Federal  courts, 
nor  the  collection  of  the  public  revenues,  nor  interfere  with 
any  constitutional  regulation  enacted  by  Congress.  McCulloch 
V.  Maryland^  4  Wheat.  429 ;  Brown  v.  Maryland^  12  Wheat. 
448. 

Powei*  to  tax  its  citizens  or  subjects  in  some  form  is  an  attri- 
bute of  every  government,  residing  in  it  as  part  of  itself,  and 
hence  it  follows  that  the  power  to  tax  may  be  exercised  at  the 
same  time  upon  the  same  objects  of  private  property  by  the 
State  and  by  the  United  States  without  inconsistency  or  repug- 
nancy. Society  for  Savings  v.  Coite^  6  Wall.  606  ;  Prov.  Bank  v. 
Billings  et  al.,  4  Pet.  568.  Such  power  exists  in  the  State  as  one 
conferred  or  not  prohibited  by  the  State  constitution,  and  in  the 
Federal  government  under  an  express  grant.  Such  powers  are 
therefore  perfectly  consistent,  though  the  two  governments,  in 
exercising  the  same,  act  entirely  independent  of  each  other,  as 
applied  to  the  property  of  the  citizens. 

Congress  in  its  discretion  fixes  by  law  the  compensation  to  be 
allowed  to  Federal  officers ;  and  having  exercised  that  discretion. 
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and  fixed  the  amount  of  compensation,  the  law  of  Congress  con- 
fers upon  the  officer  the  right  to  receive  that  amount  when  he  has 
performed  the  duties  devolved  upon  the  office ;  and  the  settled 
rule  of  decision  in  the  Supreme  Court  is  that  any  law  of  a  State 
imposing  a  tax  upon  such  an  office  diminishing  the  recompense 
allowed  to  such  officer  is  in  conflict  with  the  law  of  Congress 
which  defines  and  secures  to  the  officer  the  prescribed  compen- 
sation.    Dobbins  v.  Commissioners j  16  Pet.  447. 

Taxation  by  the  States  of  the  kind  mentioned  is  declared  to  he 
unconstitutional,  because  the  exercise  of  such  a  power  is  an  ap- 
propriation of  the  revenue,  levied  and  collected  to  pay  the  debts 
and  provide  for  the  common  defence  and  general  welfare  of  the 
United  States,  to  the  support  of  the  State  government,  and  be- 
cause the  levying  and  collection  of  such  taxes  constitute  a  direct 
interference  with  the  means  provided  by  Congress  to  carry  into 
effect  every  power  granted  in  the  Constitution.  Prior  to  the 
date  of  that  decision  the  Supreme  Court  had  decided  that  the 
States  could  not  tax  the  public  securities  without  the  consent 
of  Congress,  nor  levy  any  tax  upon  imports,  and  the  court 
was  equally  unanimous  and  decisive  in  opinion  that  a  State 
law  imposing  a  tax  upon  the  salary  of  a  Federal  officer  was 
unconstitutional  and  void.  McCuUoch  v.  Maryland^  4  Wheat, 
429  ;  Weston  v.  Charleston^  2  Pet.  449 ;  Osbom  v.  U.  S.  Bank,  9 
Wheat.  788. 

The  argument  for  the  plaintiff  is,  that  the  converse  of  the  prop- 
osition is  equally  true  that  a  law  of  Congress  taxing  the  salary  of 
a  State  officer  is  equally  unauthorized  as  an  appropriation  of  the 
revenue  raised  by  the  legislature  to  defray  the  necessary  expen- 
ses of  the  State,  and  that  it  is  equally  unwarranted  as  an  unau- 
thorized interference  with  the  operations  of  the  State  governments. 
Perfect  concurrence  in  the  rule  exempting  the  salary  of  the  Fed- 
eral officer  from  taxation  by  the  States  is  expressed  by  the  defend- 
ant, but  he  denies  that  the  converse  of  that  proposition  has  any 
foundation  whatever.  Federal  officers  and  the  instruments  and 
means  of  the  Federal  government,  it  is  conceded,  are  exempt 
from  State  taxation,  but  it  is  denied  that  the  Federal  govern- 
ment is  subject  to  any  such  implied  prohibition,  even  in  the  case 
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before  the  court,  because  the  tax  in  question,  it  is  argued,  is  im- 
posed by  the  same  people  who  established  the  offices  and  institu- 
tions in  the  States  which  are  subjected  to  the  burden  of  the 
controverted  tax.  Suppose  the  tax  in  question  is  imposed  in  the 
constitutional  sense  by  the  same  power  as  that  which  created  the 
offices  and  institutionsi  subjected  to  the  payment  of  the  same, 
still  it  is  not  perceived  that  the  concession  advances  the  argu- 
ment, unless  it  be  assumed  that  the  officeis  and  institutions  sub- 
jected to  the  burden  imposed  are  imder  the  control  of  the  power 
imposing  the  tax,  which  is  the  precise  question  in  controversy 
between  the  parties.  Disguised  as  it  may  be,  the  theory  of  the 
defendant  is  that  the  law  imposing  the  tax  is  valid,  because  Con- 
gress in  enacting  the  law  imposing  it  exercised  a  paramount 
power  over  the  revenues  of  the  State  raised  and  appropriated  for 
the  purposes  declared  in  the  agreed  statement. 

The  proposition  of  the  defendant  is  in  substance  and  effect 
that  the  States  cannot  tax  the  instruments  and  means  of  the 
government  of  the  United  States,  because  the  Federal  govern- 
ment is  supreme,  but  that  the  latter  may  tax  the  instruments 
and  means  of  the  State  governments,  because,  as  he  assumes, 
the  States  are  subordinate  to  the  United  States  in  the  same  im- 
qualified  sense  as  the  counties  of  a  State  are  to  the  paramount 
authority  by  which  they  were  created.  Unquestionably  the 
Constitution  and  the  laws  of  the  United  States  made  in  pursu- 
ance thereof,  and  all  treaties  made  under  the  authority  of  the 
United  States,  are  the  supreme  law  of  the  land,  because  it  is 
so  ordained  in  the  Constitution,  but  the  same  instrument  also 
provides  that  the  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are  re- 
served to  the  States  respectively  or  to  the  people,  and  it  is  an 
obvious  rule  of  construction  that  these  two  provisions  must 
be  considered  together  in  determining  the  question  under  con- 
sideration, as  they  are  important  provisions  in  the  same  instru- 
ment, and  cannot  be  regarded  as  in  any  respect  repugnantr  to 
each  other. 

Counties  and  other  municipal  corporations  were  created  by 
the  States;  but  the  States  were  not  created  by  the  United  States, 
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as  the  States  existed  as  independent  sovereignties  before  even  the 
Union  was  formed,  and  tbej  continued  to  be  such  from  the  date 
of  the  Declaration  of  Independence  until  the  Articles  of  Confeder- 
ation were  ratified ;  and  even  then  it  was  provided  in  the  second 
article  that  '^  each  State  retains  its  sovereignty,  freedom,  and  in- 
dependence, and  every  power,  jurisdiction,  and  right  which  is  not 
by  the  Confederation  expressly  delegated  to  the  United  States  in 
Congress  assembled."  Few  in  number  and  restricted  in  opera- 
tion as  the  powers  granted  to  the  United  States  in  the  Articles  of 
Confederation  were,  still  they  were  sufficient,  with  the  co-operation 
of  the  several  States,  to  carry  the  country  through  the  war  of  the 
Revolution,  and  to  enable  the  patriots  of  that  day  to  lay  the  foun- 
dations of  our  public  liberty  and  national  independence.  Though 
the  powers  granted  were  sufficient  for  the  time,  still  when  peace 
came  they  were  soon  found  to  be  wholly  inadequate  to  the  ex- 
igencies of  the  new  government  in  the  relations  which  it  sus- 
tained to  the  several  States. 

Such  powers  as  the  Confederation  possessed  operated  only 
upon  the  States  as  corporations,  and  not  upon  the  people  of 
the  States ;  and  the  system  of  government  as  adopted  made 
no  provision  for  an  executive  of  any  kind,  nor  for  a  judici- 
ary except  in  certain  matters  of  prize,  and  for  the  trial  of  pi- 
racies and  felonies  committed  upon  the  high  seas.  Radical  de- 
fects existed  also  in  the  principles  of  the  system,  as  the  Congress 
could  not  lay  and  collect  taxes  for  the  support  of  the  govern- 
ment, nor  was  it  vested  with  any  power  'to  compel  .the  States  to 
contribute  to  -the  common  treasury  their  just  proportions  of  the 
amount  necessary  to  defray  the  expenses  incurred  for  the  com- 
mon defence  and  general  welfare.  Difficulties  and  defects  of  tlie 
kind,  too  numerous  to  mention  in  this  investigation,  led  to  the 
formation  and  adoption  of  the  present  Constitution,  which,  as 
recited  in  the  preamble,  was  ordained  and  established,  ^'  in  order 
to  form  a  more  perfect  union,  establish  justice,  insure  domestic 
tranquillity,  provide  for  the  common  defence,  promote  the  gen- 
eral welfare,  and  secure  the  blessings  of  liberty  to  ourselves  and 
our  posterity."  Perpetuity  was  as  much  the  object  which  the 
framers  of  the  instrument  had  in  view  as  any  other  of  the  high 
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purposes  therein  described,  as  their  declared  aim  was  to  secure 
the  blessings  of  liberty  to  their  posterity  as  well  as  to  themselves 
and  their  constituents.  They  did  not  attempt  to  amend  the  old 
system,  but  they  ordained  a  new  one,  vesting  the  powers  of 
government  in  three  separate  departments,  to  wit,  the  legislative, 
the  executive,  and  the  judicial,  and  providing  that  the  powers 
granted  should  operate  not  merely  upon  the  States  as  under  the 
Confederation,  but  upon  the  whole  people,  and  investing  the  new 
government  with  most  ample  powers  to  enforce  the  prohibitions 
of  the  Constitution,  and  the  laws  passed  by  Congress  in  pursu- 
ance of  its  provisions. 

Evidence  to  show  that  the  union  of  the  States  as  perfected 
in  the  Constitution  was  intended  to  be  indissoluble,  pervades 
every  part  of  the  instrument,  as  is  sufficiently  shown  from  the 
extent  of  the  powers  granted,  and  the  amplitude  of  the  means 
provided  to  carry  them  into  effect.  Congress  may  legislate  for 
all  the  purposes  specified  in  the  express  grants  conferring  such 
powers,  and  may  pass  all  laws  necessary  and  proper  "  for  carry- 
ing into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  the  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof." 

Provision  is  also  made  that  the  President  shall  take  care  that 
the  laws  be  faithfully  executed,  and  that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity,  arising  under  the  Constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made  or  which 
shall  be  made  under  their  authority.  The  intended  permanency 
of  the  new  government  is  portrayed  in  every  one  of  these  provi- 
sions, to  which  it  would  seem  that  nothing  need  be  added  to  show 
that  the  doctrine  of  secession  is  a  wicked  heresy ;  but,  if  more 
be  needed,  it  is  found  in  §  4  of  the  fourth  article  of  the  Consti- 
tution, which  provides  that  the  United  States  shall  guarantee 
to  every  State  in  this  Union  a  republican  form  of  government, 
and  shall  protect  each  of  them  against  invasion  and  .... 
domestic  violence.  None  of  these  views,  however,  as  to  the 
nature  and  objects  of  the  Federal  Constitution  or  the  perma- 
nent and  indissoluble  character  of  the  new  government  are  con- 
troverted by  either  party  in  this  case,  and  for  that  reason  they 
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need  not  be  further  considered  at  the  present  time.  Conceded 
as  they  are,  they  may  be  assumed  as  truths  which  cannot  be 
contested  ;  but  it  does  not  follow  that  the  goTemment  ordained 
by  the  Constitution  is  a  government  of  unlimited  powers.  On 
the  contrary,  the  settled  construction  is  that  the  government  of 
the  United  States  is  one  of  limited  powers,  which  is  shown  to  a 
demonstration  by  the  tenth  amendment,  which  reserves  to  the 
States  respectively  or  to  the  people  all  power  not  delegated  to 
the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States.  Mc  Culloch  v.  Maryland^  4  Wheat.  421 ;  Hepburn  v. 
Oriswoldy  8  Wall.  614 ;  2  Story  on  Con.  142. 

Power  to  lay  and  collect  taxes  was  possessed  by  the  States 
even  befora  the  Union  was  formed,  and  many  years  before  the 
Constitution  was  ordained.  Massachusetts  adopted  her  constitu- 
tion in  1780,  and  the  same  with  certain  alterations  and  additions 
is  still  in  fiill  force.  Authority  was  therein  given,  and  in  that 
respect  it  is  unchanged,  empowering  the  legislature  ^^  to  impose 
and  levy  proportional  and  reasonable  assessments,  rates,  and 
taxes  upon  all  the  inhabitants  of,  and  persons  resident  and 
estates  lying  within  the  said  Commonwealth,  and  also  to  impose 
and  levy  reasonable  duties  and  excises  upon  any  produce,  goods, 
wares,  merchandise,  and  commodities  whatsoever  brought  into, 
produced,  manufactured,  or  being  within  the  same."  Provident 
Institution  v.  Massachusetts^  6  Wall.  623. 

Since  the  Constitution  was  adopted,  the  States  cannot  lay  any 
imposts  or  duties  on  imports  or  exports  except  what  may  be  abso- 
lutely necessary  for  executing  their  inspection  laws,  not  because 
Congress  may  lay  and  collect  taxes,  duties,  imposts,  and  excises, 
but  because  the  Constitution  expressly  provides  that  no  State  shall 
exercise  that  power  without  the  consent  of  Congress.  Art.  L 
§  10.  Want  of  authority  in  the  States  to  tax  the  securities 
of  the  United  States,  issued  in  the  exercise  of  the  admitted 
power  of  Congress  to  borrow  money  on  the  credit  of  the  United 
States,  is  equally  certain,  {dthough  there  is  no  express  prohibition 
in  the  Constitution  to  that  effect.  Outside  of  those  restrictions, 
however,  the  power  of  the  States  to  tax  extends  to  all  objects 
except  the  instruments  and  means  of  the  Federal  government 
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within  the  sovereign  power  of  the  State.  ffamUton  Co.  v.  Mas- 
BochtisettSy  6  Wall.  689.  Taxes  are  defined  to  be  burdens  or 
charges  imposed  bj  the  legislative  power  upon  persons  or  prop- 
erty to  raise  money  for  public  purposes,  or,  as  another  text- 
writer  defines  the  word,  a  tax  is  a  contribution  imposed  by  the 
government  for  the  service  of  the  State.  Cooley  on  Con.  479 ; 
Blackwell  on  Tax  Titles,  1.  Moneys  derived  from  State  taxes 
are  as  much  designed  for  public  purposes  or  for  the  service  of  the 
State,  as  moneys  raised  under  the  law  of  Congress,  and  are  just 
as  essential  to  the  support  and  maintenance  of  our  complicated 
system  of  government,  as  it  is  an  obvious  truth  that  no  constitu« 
tional  government  can  long  continue  to  exist  without  that  power, 
or  if  despoiled  of  the  avails  which  accrue  from  its  exercise. 
Officers,  legislative,  executive,  and  judicial,  are  as  essential  to  the 
existence  of  the  State  governments  as  they  are  in  conducting  the 
affairs  of  the  United  States,  and  it  is  just  as  necessary  that  they 
should  be  compensated  at  the  public  expense.  Comparatively 
few  limitations  can  safely  be  annexed  to  the  power  of  taxation, 
as  the  exercise  of  the  power  is  essential  to  the  very  existence  of 
government,  and  the  extent  of  the  demaud  for  its  exercise  can- 
not be  foreseen,  but  there  is  a  plain  repugnance  in  conferring 
upon  one  government  a  power  to  tax  the  revenues  of  another  in 
a  system  of  government  like  that  existing  in  our  country,  where 
the  constitution  of  each  of  the  two  governments  recognizes  the 
other  as  a  part  of  the  system,  and  where  each  rests  upon  the  ad- 
mitted principle  that  both  are  to  be  perpetual. 

Influenced  by  these  considerations,  our  conclusion  is  that  the 
established  rule  which  prohibits  the  States  from  taxing  the  instru- 
ments and  means  of  the  Federal  government  also  withdraws  the 
revenues  of  the  State  from  the  taxing  power  conferred  by  the 
Constitution  of  the  United  States.  Power  to  tax  for  State  pur- 
poses is  as  much  an  exclusive  power  in  the  States  as  the  power 
to  lay  and  collect  taxes  to  pay  the  debts  and  provide  for  the  com- 
mon defence  and  general  welfare  of.  the  United  States  is  an 
exclusive  power  in  Congress.  Both  are  subject  to  certain  pro- 
hibitions and  restrictions,  but  in  all  other  respectfi  they  are 
supreme  powers  possessed  by  each  government  entirely  indepen- 
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dent  of  the  other.  Fifield  v.  Closer  15  Mich.  605;  Warren  v. 
Paul,  22  Ind.  279 ;  Jones  v.  Keep,  19  Wis.  369 ;  Union  Bank 
V.  mil,  3  Cald.  (Tenn.)  325. 

Most  of  the  powers  conferred  upon  the  government  of  the 
United  States  are  exclusive,  and  it  is  unquestionably  true  that 
the  national  government  in  the  exercise  of  those  powers  is  su- 
preme, but  it  is  equally  true  that  powers  not  delegated  to  the 
United  States  by  the  Constitution  nor  prohibited  by  it  to  the 
States  are  reserved  to  the  States  respectively  or  to  the  people, 
and  it  follows  that  the  States  in  the  exercise  of  such  powers  as 
are  not  delegated  to  the  United  States  and  are  reserved  to  them 
are  also  supreme.  Exclusive  powers  possessed  by  the  United 
States  cannot  be  exercised  by  the  States,  nor  can  the  exclusive 
powers  possessed  by  the  States  be  exercised  by  the  Federal  gov- 
ernment. They  are  in  those  respects,  though  exercising  juris- 
diction within  the  same  territorial  limits,  ^^  separate  and  dis- 
trict sovereignties,  acting  separately  and  independently  of  each 
other  within  their  respective  spheres,"  just  as  fully  ^^  as  if  the 
line  of  division  was  traced  by  landmarks  and  monuments  visible 
to  the  eye."  Ableman  v.  Booth,  21  How.  616 ;  McOulloch  v. 
Maryland,  4  Wheat.  429  ;  Austin  v.  The  Aldermen,  7  Wall.  699. 

Pursuant  to  the  Constitution,  Congress  may  lay  and  collect 
taxes,  duties,  imposts  and  excises  to  pay  the  debts  and  provide 
for  the  common  defence  and  general  welfare  of  the  United 
States ;  and  the  States,  subject  to  the  prohibitions  of  the  Con- 
stitution, express  and  implied,  may  lay  and  collect  taxes  and 
excises  for  the  support  of  their  respective  State  governments, 
and  each  in  that  behalf  is  sovereign  and  independent  in  its 
sphere  of  action,  and  exempt  from  the  interference  or  control  of 
the  other,  either  in  the  means  employed  or  functions  exercised. 
Unless  it  be  so,. then  the  States  have  only  a  permissive  existence, 
as  it  is  conceded  that  the  power  to  tax  involves  the  power  to 
destroy,  and  that  the  power  to  destroy  may  defeat  and  render 
useless  the  power  to  create.  McCvlloch  v.  Maryland,  4  Wheat 
431.  Grant  that  the  theory  of  the  defendant  is  correct,  and 
complete  subjugation  of  all  State  authority  must  necessarily  fol- 
low;  as  Congress,  if  they  may  tax  one  State  office,  may  tax 
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every  other  office  known  to  the  constitution  and  laws  of  a  State. 
They  may  tax  the  salary  of  the  govenyr,  and  the  travel  and  per 
diem  of  the  members  of  the  legislature,  as  well  as  the  salaries  of 
the  judges  of  the  State  courts.  Revenue  may  be  collected  by 
the  States ;  but,  if  the  views  of  the  defendant  are  correct,  it  may 
be  absorbed  by  the  taxing  power  of  Congress  as  fast  as  it  is  paid 
into  the  treasury  of  the  State,  and  the  State  may  be  left  as  desti- 
tute of  means  to  defray  its  current  expenses  as  if  the  power  to 
lay  and  collect  taxes  and  excises  did  not  exist.  Bank  Tax  Ca%e^ 
2  Wall.  200  ;   Van  Allen  v.  The  AaseasorSj  3  Wall.  578. 

Suggestion  is  made  that  the  theory  assumed  by  the  plaintiff,  if 
sustained  by  the  court,  will  exempt  a  large  amount  of  property 
from  Federal  taxation  ;  but  the  decisive  answer  to  that  sugges- 
tion at  the  present  time,  is  that  the  decision  of  the  court  is  con- 
fined to  the  case  presented  in  the  agreed  statement.  Such  a  tax, 
in  our  opinion,  is  as  indefensible  in  principle  as  if  levied  upon 
the  office  held  by  the  plaintiff,  or  directly  upon  the  revenues 
of  the  State  before  they  are  paid  out  of  the  State  treasury,  as 
the  tax  levied  and  collected  operates  to  that  extent  as  a  reduc- 
tion of  the  compensation  allowed  to  the  officer,  —  the  effect  of 
which  is  to  require  a  corresponding  addition  to  his  salary.  Public 
officers  cannot  and  ought  not  to  be  expected  to  perform  official 
services  without  reasonable  compensation ;  and  if  not,  then  it  is 
clear  that  the  effect  of  such  a  tax  is  the  same  as  it  would  be  if 
levied  upon  the  office  instead  of  the  officer,  or  the  salary  annexed 
to  the  office.  According  to  the  agreement  of  the  parties,  judg- 
ment must  be  entered  for  the  plaintiff  in  the  sum  of  $61.50. 


Henry  L.  Richardson  eL  aL,  Libellants  and  Appellants,  v. 

Nathaniel  Winsor  et  aL 


Where  the  owner  retains  the  possession  and  navigation  of  the  yessel,  and  contracts  to 
carrr  the  cargo  on  freight  for  the  voyage,  the  charter-party  is  a  mere  affreightment 
sounding  in  covenant,  and  the  freighter  is  not  invested  with  the  legal  responsibility  of 
ownership. 
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The  charteV-party  in  such  case  is  a  contract  for  the  conveyance  of  merchandise  for  a  stip- 
ulated price. 

Where  the  owner  parts  with  the  pdfcession,  command,  and  management  of  the  vessel,  the 
charterer  becomes  the  owner  for  the  voyage. 

Gonrts  of  justice  are  not  inclined  to  construe  the  contract  as  a  demise  of  the  ship,  even 
though  it  may  contain  words  of  grant. 

If  the  owners  agree  to  keep  the  vessel  tight,  stanch,  fitted,  and  provisioned,  and  to  receive 
on  board  such  lawful  goods  as  the  charterers  or  their  agents  might  think  proper  to  ship, 
they  retain  the  command  of  the  vessel,  and  the  charter-party  in  such  case  is  a  mere  con- 
tract of  affireightment. 

Then  in  general  the  owners  are  responsible  to  the  charterers  for  failure  to  convey  the 
goods  according  to  the  terms  of  the  contract. 

Where  the  contract  of  affreightment  amounts  to  a  demise  of  the  ship,  the  officers  and  crew 
are  servants  of  the  charterer,  the  charterer  becomes  the  carrier  of  the  goods  shipped, 
and  in  procuring  freight,  the  master  is  then  the  agent  of  the  chart^vr. 

In  this  case  the  owners  were  the  carriers  of  the  goods,  and  were  responsible  to  the  shippen 
for  every  loss  or  damage  to  the  goods  during  the  voyage,  unless  it  happened  by  the  fault 
of  the  shipper,  the  act  of  Crod,  tiie  public  enemy,  or  without  the  fault  of  the  carrier,  or 
was  excepted  in  the  bill  of  lading. 

In  the  absence  of  any  special  agreement,  the  duty  of  the  master  extends  to  all  that  relates 
to  the  lading  and  transportation  of  the  merchandise,  and  in  the  case  of  a  mere  contract 
of  affreightment,  the  ship  owners  and  master  are  responsible  for  the  faithful  perform* 
ance  of  these  duties. 

A  stipulation  in  a  charter-party  that  the  ship  is  to  employ  charterer's  stevedore  and  clerk, 
does  not  amount  to  a  special  agreement,  to  the  effect  that  the  duty  of  lading  and  stow- 
ing the  goods  was  to  be  performed  by  the  charterers. 

This  clause  gave  the  right  to  the  charterers  to  name  the  stevedore  and  clerk ;  but  they  were 
to  be  paid,  and  were  subject  to  the  orders  of  the  master. 

In  this  case  the  clerk  and  stevedore  were  nominated  by  the  charterers  ;  but  the  supervis- 
ion of  the  lading  was  had  by  an  agent  of  the  owners  ;  the  receipting  for  cargo,  meas- 
urement and  stowage,  were  all  under  his  direction.  Pilotage  and  port  charges  were  paid 
by  the  owners,  and  when  loaded  the  charterers  notified  the  owners  they  wished  the  ves- 
sel cleared.  She  was  discharged  at  the  port  of  destination  by  a  stevedore  employed  hy 
the  master.  All  these  facts  show  that  the  owners  were  responsible  for  the  safe  custody, 
due  transport,  and  right  delivery. 

Whether  the  general  owner  retains  the  possession  and  command  of  the  ship,  or  the  control 
and  navigation  of  the  same  passes  to  the  charterer,  the  shipper  nnder  an  ordinary  bill  of 
lading,  may  have  his  remedy  against  the  ship  ;  but  whether  the  general  owner  or  the 
charterer  is  liable,  depends  upon  the  terms  of  the  charter-party. 

The  fact  that  the  charterers  have  the  privilege  of  appointing  the  head  stevedore  does  not, 
as  a  matter  of  course,  show  them  to  be  responsible  for  the  character  of  the  stowage. 

Admiralty  appeal.  Charter-party.  Libel  by  the  owners  of 
the  ship  against  the  charterers  to  recover  charter-money. 

Damages  were  claimed  by  the  libellants,  of  the  respondents, 
for  a  breach  of  the  covenants  and  agreements  contained  in  the 
charter-party  annexed  to  the  libel.  They  were  the  owners  of  the 
ship  called  The  Commodore,  and  the  respondents  were  the  char- 
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terers  of  the  ship  for  a  voyage  from  Boston  to  San  Francisco  on 
the  conditions  expressed  in  the  charter-party.  By  the  terms  of 
the  charter-party  the  whole  yessel^  including  the  state-rooms  in 
the  cabin,  not  used  by  the  officers,  and  the  deck-houses,  not 
used  for  the  crew  or  for  the  sails  and  stores,  were  placed  at  the 
sole  use  of  the  charterers  or  their  agents,  and  the  charterers  cov* 
enanted  to  pay  therefor  the  sum  of  $27,500,  deducting  the  com- 
mission of  two  and  a  half  per  cent  to  be  paid  to  the  consignees 
of  the  ship.  All  such  lawful  goods  as  the  charterers  or  their 
agents  might  think  proper  to  ship  were  to  be  taken  and  received 
on  board  by  the  owners,  and  if  required  they  were  to  sign  bills 
of  lading  therefor  without  prejudice  to  the  charter-party,  and 
without  regard  to  the  charter-rate  of  freight.  Forty  running  lay 
days  were  allowed  for  loading,  and  the  agreement  was  that  the 
ship  should  be  consigned  to  the  charterers'  agent,  and  that  the 
ship-owners  should  pay  to  the  consignees  of  the  ship  two  and 
one  half  per  cent  commission  for  the  collection  of  the  amount  of 
the  freight-list.  Goods  intended  for  shipment  were  to  be  ^^  re- 
ceived and  delivered  alongside,  within  reach  of  the  vessel's 
tackles,"  and  the  seventh  stipulation  was  ^^  that  the  ship  is  to  em- 
ploy charterers'  stevedore  and  clerk  at  usual  rates."  Two 
breaches  of  covenant  were  alleged  in  the  libel  as  originally 
framed:  1.  That  the  clerk  receipted  for  a  larger  quantity  of 
goods  than  were  actually  received  and  laden  on  the  ship.  2. 
That  some  of  the  goods  laden  on  board  were  spoiled  or  damaged 
by  reason  that  the  same  were  badly  and  improperly  stowed  by 
the  charterers  or  their  agents. 

Founded  upon  these  alleged  delinquencies  the  libellants 
claimed  to  recover  damages  of  the  respondents  as  the  charterers 
of  the  ship,  because,  as  they  alleged,  they,  the  libellants,  had 
been  compelled  in  consequence  thereof  to  pay  to  the  shippers  of 
the  cargo  the  sum  of  $1300  for  short  deliveries  of  goods  receipted 
for,  as  laden  on  board,  and  for  goods  spoiled  or  damaged  by  bad 
and  improper  stowage.  Leave  to  file  a  new  count  to  the  libel  was 
subsequently  granted  to  the  libellants,  and  in  their  new  count 
they  alleged  that  the  ship  arrived  safely  at  her  port  of  destination, 
and  that  all  of  her  cargo  was  duly  delivered  in  good  order  except 
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what  was  damaged  by  reason  of  bad  stowage,  and  that  they  were 
entitled  to  receive  the  charter-money  as  stipulated  in  the  charter- 
party,  and  the  complaint  was  that  the  respondents  neglected  and 
refused  to  perform  that  covenant.  Testimony  was  taken  in  the 
District  Court,  and,  both  parties  having  been  heard,  the  court 
pronounced  in  favor  of  the  libellants  for  such  damages,  if  any,  as 
were  caused  by  the  negligence  of  the  clerk,  or  by  bad  and  improper 
stowage  at  the  port  where  the  ship  was  loaded,  and  referred  the 
cause  to  a  master  to  report  the  amount,  but  the  master  reported 
that  no  part  of  the  damages  was  caused  by  the  fault  of  the  clerk, 
or  by  bad  and  improper  stowage  at  the  port  of  loading,  and 
thereupon  the  court  accepted  the  report  of  the  master,  and  en- 
tered a  decree  for  the  respondents  dismissing  the  libel,  and  the 
libellants  appealed  to  this  court. 

jF.  C.  Loring^  for  libellants. 

If  the  charterer  chooses  to  employ  his  own  stevedore  and  clerk, 
he,  and  not  the  owner,  is  liable  for  their  default.  Gonsolato  del 
mare,  Ch.  192 ;  Swanston  y.  Garrick^  2  Law  Journal,  N.  S. 
255 ;  Blaikie  v.  Stewbridge^  6  C.  B.  894  N.  S. ;  Arnold  v.  Ander- 
son, 2  Yeates,  93.     The  Miletus,  5  Blatch.  335. 

Here  it  was  agreed  that  the  ship  should  ^^  employ  charterers' 
stevedore  and  clerk  at  usual  rates." 

They  selected  the  stevedore,  and  sent  their  own  clerk  to  re- 
ceive and  receipt  for  and  take  account  of  the  cargo  at  Boston. 
If  the  cargo  was  not  well  stored,  if  the  clerk  made  a  mistake  in 
his  figures,  or  the  goods  were  stolen  or  lost  after  delivery  to  him, 
the  ship-owner  is  not  responsible. 

Qeorge  0.  Shaituck,  for  respondents,  cited :  Bonahoe  v.  KetteUj 
1  CliflF.  135 ;  Boberts  v.  Shaw,  4  Best.  &  Smith,  45 ;  Blaikie  v. 
Stembridge,  6  C.  B.  N.  S.  896 ;  Linton  v.  Smithy  8  Gray,  147. 

Clifford,  J.  Objection  is  made  to  the  jurisdiction  of  the 
District  Court,  and  as  that  question  is  in  its  nature  preliminary, 
it  will  first  be  considered.  Viewed  solely  as  a  claim  to  recover 
money  paid  for  the  respondents,  it  would  certainly  be  difficult  to 
sustain  the  jurisdiction  of  the  District  Court,  sitting  in  admiralty, 
as  the  libel  in  that  state  of  the  case  would  be  simply  another 
form  for  the  common-law  action  of  assumpsit  for  money  paid,  laid 
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out,  and  expended.  But  such  is  not  the  nature  of  the  claim  made 
bj  the  libellants,  nor  does  it  express  the  real  relation  which  these 
parties  sustain  to  each  other.  Both  parties  agree  that  the  own- 
ers of  the  ship  did  not  part  with  the  control  and  management  of 
the  vessel  for  the  voyage,  and  the  concession  is  a  very  proper  one, 
as  it  appears  by  the  charter-party  that  the  general  owner  retained 
the  possession  and  navigation  of  the  ship,  and  contracted  to  carry 
the'  cargo  on  freight  for  the  voyage ;  and  it  is  well  settled  in  such 
cases  that  the  charter-party  is  a  mere  affreightment  sounding  in 
covenant,  and  that  the  freighter  is  not  clothed  with  the  character 
or  legal  responsibility  of  ownership.  Danahoe  et  al.  v.  Kettell^  1 
Cliff.  187 ;  Marcardier  v.  The  Chesapeake  Ins.  Co.j  8  Cran.  89 ; 
Under  such  a  charter-party  the  master  is  the  agent  of  the  owner, 
and  the  mariners  are  in  his  employment,  and  he  is  answerable 
for  their  conduct.  By  such  a  contract  the  charterer  obtains  no 
right  of  control  over  the  vessel ;  but  the  owner,  in  contemplation 
of  law  and  in  fact,  is  the  carrier  of  whatever  goods  are  conveyed 
in  the  ship,  for  the  reason  that  the  charter-party  is  a  mere  cov- 
enant for  the  conveyance  of  the  merchandise  or  the  performance 
of  the  stipulated  service.  Parish  v.  Crawford^  2  Strange,  1251 ; 
Colvin  V.  Newberrt/j  1  CI.  &  P.  283. 

Where  the  owner  by  the  terms  of  the  charter-party  parts  with 
the  possession,  command,  and  management  of  the  vessel,  the 
charterer  becomes  the  owner  for  the  voyage,  and  may,  if  he  sees 
fit,  appoint  the  master  and  ship  the  mariners,  and  of  course  he 
becomes  responsible  for  their  acts;  but  if  the  end  in  view  can  be 
as  conveniently  accomplished  without  giving  that  construction  to 
the  charter-party,  courts  of  justice  are  not  inclined  to  regard  the 
contract  as  a  demise  of  the  ship,  even  though  there  may  be  ex- 
press words  of  grant  in  the  formal  parts  of  the  instrument. 
Christie  v.  LewiSy  2  Brod.  &  Bing.  410 ;  SaviUe  et  al.  v.  Campion^ 
2  Barn.  &  Aid.  610 ;  Dean  v.  Hogg^  10  Bing.  845 ;  Palmer  v. 
Qracie^  4  Wash.  110 ;  Hooe  v.  Oroverman,  1  Cr.  214.  Correct 
views  are  expressed  upon  the  subject  in  the  opinion  of  the  dis- 
trict judge,  but  in  consideration  of  the  stipulation  in  the  charter- 
party  ^^that  the  ship  is  to  employ  charterers,  stevedore,  and  clerk 
at  usual  rates,"  he  held  that  the  ship  was  not  liable  for  bad  stow- 
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age  nor  for  tbe  negligence  of  the  clerk  at  the  port  where  the 
goods  were  shipped.  Some  of  the  shippers  claimed  damages  of 
the  charterers  at  the  port  of  discharge  for  goods  not  delivered, 
and  also  for  injuries  to  their  goods  during  the  yoyage.  Pay- 
ments were  made  by  one  party  or  the  other,  on  the  arrival  of 
the  vessel,  to  discharge  such  claims  upon  the  ship,  to  the 
amount  of  $1300,  and  the  libellants  allege  that  the  charterers 
deducted  that  amount  from  the  charter-money.  Evidence  was 
introduced  by  the  respondents  tending  strongly  to  show  that 
the  payments  were  made  by  the  consignees  of  the  ship  under  the 
direction  of  the  master ;  but  the  district  judge  assumed  in  his 
opinion  that  the  payments  were  made  by  the  charterers,  and  inas- 
much as  the  amended  libel  to  which  no  answer  was  filed  so  alleges 
in  substance  and  efiect,  and  it  nowhere  appears,  either  in  allega- 
tion or  proof,  that  there  is  not  that  amount  of  the  charter-money 
due  to  the  libellants,  the  court  will  assume  Sot  the  purpose  of  this 
investigation  that  the  theory  of  fact  on  which  the  cause  proceeded 
in  the  District  Court  was  correct.  Church  v.  Shelton^  2  Curt.  271. 
Grave  doubts,  however,  are  entertained  whether  the  construction 
of  the  charter-party  adopted  by  the  District  Court  is  the  one  most 
consonant  with  the  intention  of  the  parties  to  the  instrument,  as 
collected  from  the  language  employed  in  view  of  the  surroundiDg 
circumstances  and  the  subject-matter  to  which  the  language  was 
applied. 

All  agree  that  the  owners  did  not  demise  the  whole  vessel, 
and  they  expressly  stipulated  with  the  charterers  that  the  vessel 
should  be  kept  tight,  stanch,  well  fitted  and  provided  with  every 
requisite,  and  with  men  and  provisions  necessary  for  the  voy- 
age ;  and  they  agreed  to  take  and  receive  on  board  the  vessel 
during  the  voyage  all  such  lawful  goods  and  merchandise  as  the 
charterers  or  their  agents  might  think  proper  to  ship.  Beyond 
all  question,  therefore,  the  owners  retained  the  possession,  com- 
mand, and  navigation  of  the  vessel,  and  it  is  well  settled  that  the 
charter-party  in  such  a  case  is  a  mere  contract  of  affireightment, 
and  not  a  demise  of  the  vessel,  and  that  when  the  charter-party 
operates  merely  as  a  contract  between  ..the  charterer  and  ship- 
owner for  the  transportation,  by  the  latter,  of  merchandise  to  be 
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shipped  on  board  by  the  former,  the  owners  of  the  yessel  ftre  the 
carriers  of  the  goods,  and  will  in  general  be  held  responsible 
to  the  charterer  for  the  failure  to  convey  the  goods  according 
to  the  terms  of  the  contract  of  shipment.  The  Volunteer ,  1  Sum. 
651.  Charter-parties  maj  be,  and  sometimes  are,  so  framed  that 
the  yessel  herself  is  let  to  hire,  as  the  owner  parts  with  the  pos- 
session, command,  and  management  of  the  same ;  and  in  such 
cases  the  charterer  becomes  the  owner  during  the  te^n  of  the  con- 
tract, and  the  services  of  the  master  and  crew,  unless  others  are 
appointed  by  the  charterer,  pass  to  the  charterer  as  accessorial  to 
the  principal  subject-matter,  and  in  that  state  of  the  case  they  be- 
come for  the  term  of  the  contract,  if  retained  in  service,  the  ser- 
vants of  the  charterer,  and  as  such,  for  the  time  being,  are  bound 
to  obey  his  orders.  The  Volunteer^  1  Sum.  566 ;  The  AherfoyUy 
Abbott  Admr.  R.  250;  The  SpaHan^  Ware,  153;  1  Conk. 
Adm.  178 ;  Newlerry  et  al.  v.  Colvin  et  al.j  7  Bing.  190 ;  1  Pars, 
on  Ship.  279. 

Commercial  usage  has  sanctioned  these  two  kinds  of  con- 
tracts between  ship-owners  and  charterers,  and  the  rights,  duties, 
obligations,  and  liabilities  of  the  respective  parties  are  as 
diverse  and  different  from  each  other  as  the  CQvenants  of  an  ordi- 
nary lease  of  a  railroad  or  other  means  of  conveyance  are  from  a 
contract  for  the  transportation  of  goods  for  hire  from  one  place 
to  another.  Where  the  charter-party  of  aflreightment  operates 
as  a  demise  or  bailment  of  the  ship  to  the  charterer  he  becomes 
the  carrier  of  the  goods  shipped  on  board,  and  in  case  the  vessel 
is  employed  by  him  as  a  general  ship  for  the  conveyance  of  mer- 
chandise, the  master  in  that  state  of  the  case,  is  the  servant  of 
the  charterer  while  procuring  freight  and  contracting  with  third 
parties,  and  not  the  agent  of  the  owners.  Nothing  of  that  kind 
is  pretended  in  this  case,  and  it  is  clear,  therefore,  that  the  owners 
of  the  vessel  were  the  carriers  of  the  goods,  and  as  such  were 
responsible  to  the  charterers  for  every  loss  or  damage  during  the 
voyage,  however  occasioned,  unless  it  happened  by  the  fault  of 
the  shipper,  or  by  the  act  of  God,  or  the  public  enemy,  or  by 
some  other  cause  or  accident  without  any  fault  or  negligence  on 
the  part  of  the  carrier,  and  expressly  excepted  on  the  bill  of 
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lading.'  The  Niagara^  21  How.  23.  Such  instruments  sometimes 
contain  special  stipulations,  and  they  frequently  have  ambiguous 
clauses,  and  on  that  account  the  universal  rule  is  that  they  shall 
receive  a  liberal  construction  agreeable  to  the  real  intention  of 
the  parties,  and  conformable  to  the  usages  of  trade  in  general 
and  of  the  particular  trade  to  which  the  contract  relates.  Ray- 
mand  v.  7h/8on,  17  How.  59;  Abbott  on  Ship.  (5tn  Am.  ed.)  350 ; 
8  Kent  Com.  (11th  ed.)  202. 

Carriers  bj  water  must  provide  a  seaworthy  vessel,  tight, 
stanch,  and  well  furnished  with  suitable  tackle,  sails,  or  other 
motive  power,  as  the  case  may  be,  and  with  furniture  necessary 
for  the  voyage.  She  must  also  be  provided  with  a  crew  adequate 
in  number,  and  competent  for  the  voyage,  and  with  a  competent 
and  skilful  master  of  sound  judgment  and  discretion,  and  the 
owners  must  see  to  it  that  he  is  qualified  for  his  situation,  as  they 
are  responsible  for  his  acts  and  negligence.  He  must  take  caxe 
to  stow  and  arrange  the  cargo  so  that  the  diiSerent  goods  may 
not  be  injured  by  each  other  or  by  the  motion  of  the  vessel,  or 
by  leakage,  unless  by  agreement  this  duty  is  to  be  performed  by 
persons  employed  by  the  shipper.  In  the  absence  of  any  special 
agreement  the  duty  of  the  master  extends  to  all  that  relates  to 
the  lading  as  well  as  the  transportation  of  the  goods,  and  for  the 
faithful  performance  of  these  duties  the  ship  is  liable  as  well  as 
the  master  and  owners.  The  Niagara,  21  How.  28.  None  of 
these  principles  are  controverted,  but  the  argument  is  that  the 
special  stipulationin  the  charter-party,  that  the  ship  is  to  employ 
charterer's  stevedore  and  clerk  at  usual  rates,  amounts  to  a  spe- 
cial agreement  that  th.e  duty  of  lading  and  stowing  the  goods 
should  be  performed  by  the  charterers.  Doubtless  it  was  the 
right  of  the  charterers  under  that  provision,  if  they  saw  fit  to 
exercise  it,  to  nominate  the  clerk  and  stevedore,  but  they  were 
to  be  employed  and  paid  by  the  owners  or  master  of  the  ship, 
and  were  as  much  subject  to  the  orders  and  direction  of  the 
master  as  if  the  charter-party  had  contained  no  such  stipulation, 
Anglo- African  Co.  v.  Lamzed,  Law  Rep.  1  C.  P.  229.  Merchandise 
intended  as  cargo  was  to  be  sent  alongside  of  the  vessel,  within 
reach  of  her  tackles,  and  the  owners  stipulated  to  take  and  receive 
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on  board  all  such  lawful  goods  as  the  charterers  or  their  agents 
might  think  proper  to  ship.  Cargoes  are  usually  received  on 
board  by  the  master  or  the  mate  in  behalf  of  the  master,  and  it 
is  his  duty,  as  defined  by  the  rules  of  the  maritime  law,  to  stow 
and  arrange  the  cargo  or  different  shipments  as  they  are  received, 
so  that  the  different  goods  may  not  be  injured  by  each  other  or 
by  the  motion  of  the  vessel  or  by  leakage.  Stevedores,  being 
mere  employees  for  a  special  purpose,  are  subject  to  the  direc- 
tions of  the  officer  on  board  in  command  of  the  vessel,  and  it  is 
impossible,  as  it  seems  to  the  court,  to  select  any  clause  in  this 
instrument  which  repeals  or  overrules  those  well-settled  rules  of 
maritime  law.  Qoods  to  be  shipped  were  to  be  furnished  by  the 
charterers,  and  the  goods  were  to  be  delivered  for  that  purpose 
alongside  within  reach  of  the  vessel's  tackles.  Such  were  the 
stipulations  of  the  charterers,  but  it  was  the  ship-owners  who 
were  to  take  and  receive  the  goods  on  board  of  the  vessel,  and 
they,  as  carriers,  assumed  all  the  obligations  of  safe  custody,  due 
transport,  and  right  delivery  at  the  port  of  destination.  Pursu- 
ant to  the  authority  reserved  in  the  charter-party,  the  charterers 
nominated  the  clerk  and  stevedore  at  the  port  of  loading,  and 
they  were  employed  and  paid  by  the  owners.  During  the  lading 
the  master  for  the  voyage  was  not  on  board,  but  all  the  duties  of 
master  were  performed  by  a  former  master  of  the  vessel,  and 
part-owner,  who  was  on  board  throughout  that  period,  acting  as 
master,  and  gave  directions  as  such,  and  as  such  exercised  con- 
trol. Receipts  for  the  cargo,  as  it  was  received,  were  given  by 
the  clerk,  and  he  measured  it  as  it  was  shipped,  and  it  was 
stowed  by  the  stevedore,  subject  to  the  directions  of  the  person 
acting  as  master.  Pilotage  and  port  charges  were  paid  by  the 
owners,  and  when  the  ship  was  loaded  the  charterers  notified  the 
owners  that  they  wished  her  cleared.  She  arrived  safely  at  her 
port  of  destination,  and  was  there  discharged  by  a  stevedore  em- 
ployed by  the  master  and  paid  by  the  consignees  for  the  owners 
out  of  the  freight,  none  having  been  nominated  by  the  charterers. 
Whether  they  had  or  had  not  a  right  to  do  so,  it  is  not  important 
to  determine  in  this  investigation,  as  they  did  not  exercise  that 
right,  even  if  it  was  reserved  by  the  charter-party. 
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Disputes  are  apt  to  arise  between  the  charterers  and  the  own- 
ers as  to  what  constitutes  a  full  cargo  for  the  vessel  in  cases 
where  the  charter  is  for  a  stipulated  sum,  as  it  is  for  the  interest 
of  the  owner  to  load  lightly,  and  it  is  obviously  for  the  interest  of 
the  charterers  that  the  vessel  should  take  a  fiill  load.  Much  de- 
pends, as  to  the  bulk  which  the  vessel  will  contain,  upon  the  skill, 
care,  and  fidelity  of  the  stevedore,  as  he  cannot  at  every  moment 
be  under  the  direction  of  the  master,  and  for  that  reason,  as  well 
as  others  which  might  be  mentioned,  the  charterer,  in  case  the 
general  owner  retains  the  possession,  command,  and  navigation 
of  the  ship,  seeks  to  control  the  selection  of  that  employee  as  the 
means  of  enhancing  the  value  of  his  charter-party.  Where  the 
charterer  becomes  the  owner  of  the  vessel  for  the  voyage,  such  a 
stipulation  is  unnecessary,  as  he  possesses  that  right  by  the  gen- 
eral rules  of  the  maritime  law,  as  he  is  responsible  as  carrier  for 
the  safe  custody,  due  transport,  and  right  delivery  of  the  cargo. 
Instruments  of  the  kind  may  contain  a  stipulation  that  the  char- 
terer or  shipper  shall  stow  the  goods,  and  in  the  former  case  the 
liability  as  between  the  ship-owner  and  the  charterer  would  be 
upon  the  former,  and  in  the  latter  neither  would  be  liable,  as  the 
shipper  could  not  claim  damagQ3  for  his  own  default.  Grant  all 
that,  still  it  cannot  be  admitted  that  the  mere  stipulation  that  the 
ship  shall  employ  charterer's  stevedore  without  more  can  have 
any  such  effect,  as  the  duty  of  stowing  the  goods  is  still  devolved 
on  the  master  as  the  agent  of  the  owner,  and  the  stevedore, 
though  nominated  by  the  charterer,  is  under  the  control,  and 
subject  to  the  directions  of  the  master  or  of  the  owner  if  he  sees 
fit  to  perform  that  service.  Authorities,  however,  are  referred  to 
which,  it  is  insisted,  establish  a  different  rule,  and  it  remains  to 
give  them  a  brief  examination.  Blaikie  v.  Stembridgej  6  G.  B. 
N.  S.  899 ;  Same  Case,  6  Ibid.  911 ;  Sack  v.  Ford,  13  C.  B.  N.  S. 
99 ;  AnghhAfrican  Co.  v.  Lamzedj  Law  Bep.  1  C.  P.  229 ;  Sanr 
deman  v.  Scurr,  Law  Rep.  2  Q.  B.  94. 

Proper  attention  to  the  facts  of  the  first  case  cited  will  enable 
any  one  to  see  that  it  does  not  control  the  case  before  the  court, 
although  the  charter-party  contained  the  stipulation  tihat  the 
^'  stevedore  for  outward  cargo  to  be  appointed  by  charterer,  but 
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to  be  paid  by,  and  act  under  captain's  orders.''  Standing  alone, 
and  without  any  reference  to  the  facts  of  the  case,  that  stipula- 
tion would  seem  to  be  somewhat  analogous  to  the  one  under  con- 
sideration, but  the  charter-party  also  contained  a  stipulation  as 
follows :  ^^  Cargoes  to  be  brought  to,  and  taken  from  alongside 
at  merchant's  risk  and  expense,  which  the  said  charterer  binds 
himself  to  ship,"  etc.  Plaintifis'  agent  arranged  with  the  broker 
of  the  charterer  for  the  freight  and  carriage  of  certain  sugar- 
pans,  and  sent  them  alongside  without  the  knowledge  of  the 
master  and  when  he  was  not  on  'board,  and  before  the  crew  were 
shipped.  Having  procured  the  charter-party,  the  charterers  put 
up  the  ship  as  a  general  ship,  and  appointed  a  stevedore  for  the 
outward  voyage,  and  the  stevedore  and  his  men  went  on  board 
for  the  purpose  of  stowing  the  cargo.  No  contract  was  made 
with  the  master  in  respect  to  the  goods,  and  it  substantially  ap- 
pears that  he  did  not  know  that  the  sugar-pans  were  to  be 
shipped.  They  were  sent  alongside  by  the  shippers,  and  while 
the  stevedore  and  his  men  were  hoisting  them  on  board,  two  of 
them  were  by  their  negligence  damaged,  and  the  shippers  sued 
the  master  for  a  breach  of  the  contract  of  affreightment.  Judg- 
ment in  the  Common  Pleas  was  rendered  for  the  defendant  upon 
the  ground  that  no  contract  had  been  made  with  the  master,  and. 
that  no  wrong  had  been  done  by  the  master  and  crew.  Appeal 
was  taken  to  the  Exchequer  Chamber,  where  the  judgment  was 
affirmed  upon  the  same  ground,  the  chief  baron  remarking  that 
the  master  is  not  liable  except  in  the  case  of  a  contract  with  him 
or  some  act  done  by  him  or  the  crew  for  which  he  is  responsible, 
adding  that  there  was  not  in  that  case  any  contract  made  by  the 
master,  nor  any  act  done  by  him  or  the  crew  which  led  to  the 
damage. 

No  extended  remarks  in  regard  to  the  second  case  referred  to 
are  necessary,  as  the  court  held  that  there  was  nothing  in  the 
charter-party  to  exonerate  the  owner  from  responsibility  for  neg- 
ligent and  improper  stowage  by  the  stevedores  employed  by  the 
charterer  under  the  special  stipulation  in  the  charter-party. 

Where  the  stipulation  in  the  charter-party  was  that  '^  the  char- 
terer's stevedore  was  to  be  employed  by  the  ship,"  and  the  char- 


406  MASSACHUSETTS  DISTRICT. 

• 

Richardson  etcd  v.  Winsor  d,  al, 

terer  neglected  to  make  any  appointment,  the  Common  Pleas 
held,  in  the  third  case  cited,  that  proof  of  such  failure  was  no 
answer  to  an  action  against  the  ship-owners  for  not  loading  a  full 
cargo,  the  chief  justice  remarking  that  what  the  defence  assumed 
was  a  fallacy;  that  the  stipulation  did  not  require  the  charterers 
as  a  condition  precedent  to  appoint  a  stevedore ;  that  it  was  intro- 
duced for  the  purpose  of  giving  them  an  option;  that  if  they 
chose  to  exercise  the  option,  it  would  be  the  master's  duty  to 
employ  and  pay  the  stevedore  so  appointed ;  that  if  they  did  not, 
the  master  was  still  bound  to  take  on  board  as  much  cargo  as  the 
ship  could  reasonably  carry. 

No  support  to  the  views  of  the  libellants  in  this  case  can  be 
found  in  the  remaining  case  cited  in  their  favor,  as  the  court 
say  in  that  case  that  they  attach  no  weight  to  the  fact  that  the 
stevedores  by  whom  the  cargo  was  loaded  were  appointed  by 
the  charterer's  agents,  and  they  held  that  as  the  charter  did  not 
amount  to  a  demise  of  the  ship,  and  the  owners  remained  in  pos- 
session of  the  same,  the  shipper  was  entitled  to  look  to  the  owners 
as  responsible  for  the  safe  carriage  of  the  goods,  inasmuch  as  thej 
had  delivered  the  merchandise  to  be  carried  in  the  ship  in  igno- 
rance that  she  was  chartered,  and  had  dealt  with  the  master  as 
clothed  with  the  ordinary  authority  of  a  master  appointed  by  the 
owners.  Whether  the  general  owner  retains  the  possession  and 
command  of  the  ship,  or  the  control  and  navigation  of  the  same 
passes  to  the  charterer,  the  shipper  under  an  ordinary  bill  of 
lading  may  have  hi£f  remedy  against  the  ship,  but  whether  the 
general  owner  or  the  charterer  is  liable  depends  upon  the  terms 
of  the  charter-party.  Where  it  operates  as  a  demise  of  the  ship 
itself  the  charterer  becomes  liable  as  the  owner  for  the  voyage ; 
but  if  it  is  simply  a  contract  of  affreightment,  as  in  this  case,  the 
general  owner  is  liable  for  every  damage  chargeable  to  a  carrier, 
unless  by  special  contract  the  shipper  of  the  cargo  was  to  load 
and  stow  the  goods.  Sandeman  v.  Scurvj  Law  Rep.  2  Q.  B.  96. 
Such  liability  is  an  incident  of  ownership,  and  is  chargeable  to 
the  general  owner  unless  it  appears  by  express  stipulations  that 
the  obligation  has  been  assumed  by  the  charterer  as  special 
owner  for  the  voyage.     Colvin  v.  Newberry,  6  Bligh.  187.    Befe^ 
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ence  is  also  made  by  the  libellants  to  the  case  of  The  Miletus,  6 
Blatch.  835,  but  as  the  reporter  does  not  give  either  the  stipular 
tion  of  the  charter-party  or  the  facts  and  circumstances  attend- 
ing the  loading  and  stowing  of  the  cargo,  it  is  not  possible  to 
regard  it  as  controlling  the  question  before  the  court.  Authority 
to  appoint  a  head  stevedore  was  granted  to  the  charterer  in  an- 
other case  not  referred  to  by  either  party.  The  Helene,  Brown- 
ing &  L.  415.  Comment  upon  that  case  is  unnecessary,  as  the 
charter-party  provided  that  the  cargo  should  be  received  and 
stowed  by  the  master,  ^'  the  charterers  being  allowed  to  appoint 
a  head  stevedore  at  the  expense  and  imder  the  inspection  and 
responsibility  of  the  master  for  proper  stowage."  It  was  sug- 
gested, at  the  argument  of  the  case,  that  the  master  could  not  be 
liable  for  bad  stowage,  as  the  charterers  appointed  a  head  steve- 
dore ;  but  the  court  held  that  the  stowage  was  under  the  inspec- 
tion and  responsibility  of  the  master  by  the  terms  of  the  contract. 
Stowage  in  the  case  before  the  court  was  made  under  the  inspec- 
tion of  the  acting  master  and  part-owner  of  the  ship,  without 
the  knowledge  of  the  charterers  or  the  slightest  control  or  inter- 
ference on  their  part,  and  the  court  is  of  the  opinion  that  the 
owners  assumed  every  responsibility  which  belongs  to  a  carrier 
by  water  for  hire. 

Suppose,  however,  that  the  rule  is  otherwise,  and  that  the  own- 
ers of  the  ship  were  not  responsible  for  the  acts  of  the  clerk  and 
stevedore  at  the  port  where  the  goods  were  shipped,  still  the 
court  is  of  the  opinion  that  the  respondents  must  prevail,  as  the 
libellants  fail  to  show  that  any  of  the  damages  sustained  by  the 
shippers  were  occasioned  by  any  act  of  the  clerk  or  by  bad  stow- 
age. They  do  not  pretend  that  the  charterers  were  responsible 
for  the  safe  custody,  due  transport,  or  right  delivery  of  the  goods, 
except  so  far  as  the  acts  of  the  clerk  and  stevedore  form  a  part 
of  that  obligation.  Undoubtedly  some  of  the  goods  were  injured 
or  lost,  and  the  District  Court  at  the  hearing  on  the  merits  as- 
sumed that  the  injuries  or  losses,  or  some  part  of  them,  were  occa- 
sioned by  the  acts  of  the  clerk  and  stevedore  at  the  port  of  load- 
ing. His  conclusion  was,  therefore,  that  the  libellants  were 
entitled  to  a  decree,  as  he  held  that  the  charterers  were  respon- 
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Bible  for  all  such  damages,  and,  consequently,  that  they  were 
liable  to  that  extent  for  the  unpaid  balance  of  the  charter-money. 
Governed  by  those  views  he  entered  a  decree  for  the  libellants, 
and  sent  the  cause  to  an  assessor  to  report  the  amount ;  but  the 
assessor  reported  that  no  part  of  the  damage  is  proved  to  have 
been  caused  by  bad  stowage,  or  by  the  fault  of  the  clerk  at  the 
port  of  loading.  Before  the  cause  was  sent  to  an  assessor,  the 
District  Court  decided  that  the  ship-owners  were  liable  for  all  the 
sums  paid  to  the  shippers  except  for  the  amount,  if  any,  paid  for 
bad  stowage  and  the  fault  of  the  clerk.  Objections  were  made 
by  the  libellants  to  the  report  of  the  assessor,  but  the  oourt 
after  hearing  the  parties  accepted  the  report  and  dismissed  the 
libel.  No  exceptions  were  taken  to  the  report  of  the  assessor, 
and  the  evidence  exhibited  in  the  record  shows  beyond  a  doubt 
that  the  conclusion  of  the  assessor  was  correct.  Comment  upon 
the  occurrences  at  the  port  of  discharge  is  quite  unnecessary,  as 
the  agreed  statement  shows  that  the  ship  was  discharged  by  a 
stevedore  employed  by  the  master  without  any  reference  to  the 
charterers.  Regarded,  therefore,  in  either  light,  the  libel  is  not 
sustained  by  the  libellants,  and  the  decree  of  the  District  C!ourt 
must  be  afl^med  with  costs. 
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When  the  complainant  in  a  patent  snit  has  introduced  his  letters  patent  in  e-ndenee,  it 
affords  t^  prima  faeU  presmnption  that  the  alleged  inTentor  was  the  original  and  fiist 
inyentor  of  what  is  tlierein  described  as  his  invention.  This  is  the  case  where  the  re- 
spondent is  a  patentee  under  letters  patent  subsequent  in  date  which  are  also  Introduced 
in  evidenoe. 
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The  patentee  filed  his  caveat  in  1858.  Dnring  the  period  intermediate  between  the  filing 
of  his  caveat  and  his  application  for  a  patent  the  inventor  was  employed  in  making  ex- 
periments and  in  perfecting  his  invention.  The  court  held,  that  the  evidence  did  not 
Bhow  that  any  invention  was  completed  by  an  alleged  prior  inventor  before  the  caveat 
vas  filed,  and  that  whatever  was  done  by  him  was  done  while  in  the  employ  of  the 
patentee.- 

The  question  of  abandonment  by  the  patentee  having  been  tally  examined  in  a  former  suit 
nnder  the  same  patent,  farther  discussion  of  it  in  this  case  was  deemed  unnecessary. 

The  claim  of  the  patent  was  for  the  '*  plate  of  hard  rubber  or  vulcanite,  or  its  equivalent, 
for  holding  artificial  teeth.*'  The  respondent  used  hard  rubber,  as  he  found  U  combined 
or  prepared  by  others,  as  a  substitute  for  gold  or  other  substance  in  forming  the  plate 
and  for  holding  the  teeth.  Seld,  it  was  not  necessary,  in  order  to  show  infringement,  to 
prove  that  the  respondent  used  the  hard  rubber  described  in  the  hard  rubber  patent  re- 
ferred to  in  the  complainante*  epecifiations. 

The  respondent  used  rubber  for  the  plates  as  a  substitute  for  metallic  plates;  he  employed 
the  same  mechanical  means  in  forming  the  plates,  and  for  setting  and  adjusting  the 
teeth,  and  heat  to  harden  the  rubber,  and  fit  the  product  for  practical  use.  Held,  that 
infringement  of  the  complainants*  patent  was  sliown,  although  he  used  a  rubber  com- 
pounded with  Iodine  and  not  with  sulphur  (as  did  the  complainants),  and  under  a  dif^ 
ferent  patent 

The  invention  described  in  the  specifications  of  this  patent  is  not  merely  a  discovery  of  a 
chemical  process  for  preparing  a  described  substance  for  use  in  forming  plates  to  be 
used  for  hiding  the  teeth,  and*  one  may  be  an  infringer  if  he  does  not  use  every  one  of 
the  ingredients  of  that  process. 

Neither  the  correspondence  between  the  commissioner  of  patents  and  the  applicant  nor  the 

{  proceedings  in  the  patent  o£Sce,  pending  an  application,  are  admissible  as  evidence  to 
enlarge,  diminish,  or  vary  the  language  of  the  claim  of  a  patent 

Patents  for  inventions  are,  if  practicable,  to  be  so  construed  as  to  uphold  and  not  to  destroy 
the  right  of  the  inventors. 


Tms  was  a  bill  in  equity  founded  upon  letters  patent  of  the 
United  States,  granted  to  John  A.  Cummings,  June  7,  1864, 
reissued  March  21, 1865,  and  assigned  to  complainants,  for  new 
and  useful  improvements  in  plates  for  artificial  teeth. 

The  claim  was  as  follows :  ^^  The  plate  of  hard  rubber  or  vul- 
canite, or  its  equivalent,  for  holding  artificial  teeth,  or  teeth  and 
gums,  substantially  as  described.'' 

B.  JR.  CurtU  and  Browne  and  Holmes^  for  complainants. 

8,  D.  Law^  J.  A.  Foster^  B.  F.  ThurBUm^  Wingate  Haye%y  for 
respondent. 

CuFFOBD,  J.  Most  of  the  questions  involved  in  the  pleadings 
in  this  case  were  presented  in  the  case  of  the  Dental  Vulcanite 
Company  v.  Wetherbee^  2  Cliff.  555,  and  were  at  that  time  care- 
fully eiamined  and  decided.  Leave,  however,  to  reargue  those 
questions  was  granted  to  the  respondent  at  the  hearing  in  this 
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case ;  but  the  court  is  still  of  the  opinion  that  all  of  the  questions 
presented  in  the  former  case  were  correctly  decided  on  the  evi- 
dence then  exhibited,  and  refers  to  the  opinion  given  on  that 
occasion  for  the  reasons  upon  which  that  conclusion  rests.  Some 
points  are  made  by  the  present  respondent,  and  some  new  evi- 
dence is  introduced  on  the  issue  of  novelty,  which  renders  it 
necessary  to  re-examine  the  case  in  those  particulars. 

He  contends  that  the  complainants  are  not  a  manufactoring 
corporation  within  the  meaning  of  the  State  statute,  because 
their  rubber  plates  are  made  to  order,  and  because  they  are  not 
made  by  the  company.  Due  consideration  was  given  to  that 
objection  on  the  former  occasion,  and  therefore  it  will  be  suffi- 
cient to  refer  to  that  part  of  the  opinion  as  reported  in  the  second 
volume  of  Clifford's  reports.  Nothing  new  is  presented  in  that 
part  of  the  argument. 

Objections  of  more  importance  are  taken  to  the  validity  of  the 
patent,  which  will  be  separately  considered.  They  are  as  fol- 
lows :  — 

That  the  alleged  invention  is  not  new  and  was  not  patent- 
able. 

That  the  original  patentee,  John  A.  Cummings,  was  not  the 
original  and  first  inventor  of  the  improvement. 

Construed  as  the  patent  was  by  the  court  in  the  former  case,  it 
is  hardly  denied  that  the  described  improvement  was  patentable ; 
but  the  argument  now  is,  that  the  letters  patent  do  not  cover  the 
process  for  making  ^^  the  plate  for  holding  artificial  teeth,  or  teeth 
and  gums '' ;  that  it  covers  "  nothing  but  the  use  of  hard  rubber 
in  making  plates  for  artificial  teeth,"  which,  it  is  insisted,  is  not 
patentable,  as  the  qualities  of  the  material  were  known  to  all  the 
world,  and  that  the  suggestion  that  it  could  be  applied  to  such  a 
purpose  was  not  a  discovery  or  invention  within  the  meaning  of 
the  patent  law.  Had  the  claim  of  the  patent  been  such  as  is  sup- 
posed in  the  proposition,  there  would  perhaps  be  some  foundation 
for  the  argument ;  but  the  proposition  is  foundeid  on  a  mistaken 
view  of  what  is  claimed  by  the  patentee  in  the  second  reissue. 

The  claim  of  the  patent  is  ^^  the  plate  of  hard  rubber  or  vul- 
canite, or  its  equivalent,  for  holding  artificial  teeth,  or  teeth  and 
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gums,  substantially  as  described."  As  designated  in  the  patent, 
the  invention  is  a  new  and  useftil  improvement  in  artificial  gums ; 
but  it  is  described  in  the  beginning  of  the  specification  as  a  new 
and  useful  improvement  in  plates  for  artificial  teeth,  which,  per- 
haps, is  the  better  general  description. 

Taken  literally,  the  claim  is  for  the  product  as  manufactured ; 
but  when  the  introductory  words  are  considered  in  connection 
with  the  words  ^^  substantially  as  described,"  it  is  clear  that  it 
includes  not  only  the  plate  of  hard  rubber  for  holding  artificial 
teeth,  or  teeth  and  gums,  but  the  process  or  mode  by  which  they 
are  constructed.  Unsupported,  as  the  theory  of  the  respondent 
is,  by  any  phrase  or  word  contained  in  the  claim  or  specification, 
it  does  not  seem  to  require  any  argument  to  refute  it  except  to 
say  that  the  meaning  of  letters  patent,  like  other  grants  or  writ- 
ten instruments,  must  be  ascertained  by  the  language  employed, 
as  applied  to  the  subject  matter. 

Huch  aid  may  be  derived  in  construing  the  claim  of  a  patent 
by  referring  to  the  descriptive  part  of  the  specification,  and 
reference  may  also  be  made,  if  need  be,  to  the  drawings  and 
patent-office  model ;  but  neither  the  correspondence  between  the 
conunissioner  and  the  applicant  nor  the  proceedings  in  the  pat- 
ent-office are  admissible  to  enlarge,  diminish,  or  vary  the  lan- 
guage of  the  claim. 

Evidence  to  prove  the  state  of  the  art  is  admissible,  and  expert 
testimony  to  aid  in  expounding  and  defining  technical  words  and 
phrases  may  be  received,  but  in  all  other  respects  the  rules  for 
the  construction  of  letters  patent  are  the  same  as  those  applied 
in  construing  other  grants  and  written  instruments.  Patents  for 
inventions  are  to  receive  a  liberal  interpretation,  and  are,  if  practi- 
cable, to  be  so  construed  as  to  uphold  and  not  to  destroy  the  right 
of  the  inventors.  Turrill  v.  Michigan  S.  ^  N.  R,  E.  Co.y  1  Wall. 
491 ;  Ame9  v.  Howard,  1  Sum.  482. 

Beference  in  this  case  must  be  made  to  the  descriptive  part  of 
the  specification  as  well  as  to  the  claim,  and  when  that  is  done  it 
becomes  apparent  that  the  views  of  the  respondent  cannot  be 
sustained. 

Special  reference  is  made  by  the  inventor,  in  the  first  place, 
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to  the  objections  and  inconveniences  observable  in  the  old  mode 
of  attaching  artificial  teeth  to  a  metallic  plate,  and  fitting  the 
same  to  the  roof  of  the  mouth.  They  were,  as  stated  in  the 
specification,  that  the  metal  was  expensive,  and  that  the  plate 
being  hard  and  unyielding  was  apt  to  injure  the  mouth,  and  that 
its  tendency  was  to  impede  mastication  and  obstruct  articulation. 
He  then  describes  the  hard  rubber  which  he  uses  for  that  pur- 
pose, characterizing  it  ba  an  elastic  material,  possessing  and  re- 
taining, when  used  for  that  purpose,  sufficient  rigidity  for  the 
purpose  of  mastication,  and  yet  being  pliable  enough  to  yield  a 
little  to  the  motion  of  the  mouth. 

His  invention,  as  he  states,  consists  in  forming  the  plate,  to 
which  the  teeth  or  teeth  and  gums  are  attached,  of  hard  rubber 
or  vulcanite ;  but  he  proceeds  at  once  to  give  a  description  of  the 
manner  of  making  the  hard  rubber  plates,  from  which  it  appears 
that  impressions  are  taken  of  the  mouth  or  that  part  of  it  which 
the  plate  is  to  fit,  of  wax  or  plaster,  in  the  same  manner  as  is 
usually  practised  in  the  construction  of  gold  plates  for  artificial 
teeth.  Superadded  to  that  is  also  a  description  of  the  means 
employed  in  setting  and  sectring  the  teeth,  as  also  of  the  kinds 
of  teeth  which  may  be  employed.  They  are  provided  with  pins 
projecting  in  such  a  manner  that  the  rubber  will  close  around 
them  and  hold  them  securely  in  position.  Minute  description  is 
also  given  of  the  manner  in  which  they  are  set  in  place  and  ad- 
justed to  the  proper  distance  and  fulness ;  and  when  completed, 
the  statement  is  that  the  plaster  mould,  with  the  teeth  set  as  de- 
scribed, is  carefully  filled  with  soft  rubber,  and  the  same  is  made 
secure  in  its  position  by  placing  another  plaster  mould  over  it, 
and  while  in  that  condition  it  is  heated  and  baked  in  an  oven,  or 
in  some  other  suitable  way. 

Other  analogous  considerations  might  be  deduced  from  the  de- 
scription of  the  invention  as  given  in  the  specification,  to  negative 
the  theory  of  the  respondent  as  to  the  construction  of  the  patent, 
but  it  does  not  seem  to  be  necessary  to  pursue  the  subject,  as 
those  already  referred  to  are  amply  sufficient  to  show  that  the 
views  of  the  respondent  find  no  substantial  support  from  the  lan- 
guage employed  in  any  part  of  the  specification. 
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Want  of  noyelty  is  the  next  objection  taken  by  tbe  respon- 
dent to  the  right  of  the  complainant  to  a  decree,  and  he  has  in- 
troduced some  new  proofis  under  that  issue  in  the  pleadings,  but 
they  do  not  appear  to  be  of  a  character  to  require  any  extended 
examination.  He  admits  in  his  answer  that  letters  patent  were 
granted  to  the  original  patentee,  as  alleged  in  the  bill  of  com- 
plaint, and  the  court  adheres  to  the  opinion  that  the  letters 
patent  having  been  introduced  in  evidence  by  the  complainants 
afford  a  prima  facie  presumption  that  the  patentee  was  the  origi* 
nal  and  first  inventor  of  what  is  therein  described  as  his  inven« 
tion.  Agawam  Woolen  Co.  v.  Jordan^  7  Wall.  596;  Blanchard 
et  al.  Y.  Putnam  J  8  Wall.  428. 

Attempt  is  made  to  show  that  that  rule  does  not  apply  in  this 
case  because  letters  patent  have  also  been  granted  to  the  respon- 
dent, but  it  is  clear  that  the  introduction  of  the  respondent's 
patent  does  not  change  the  burden  of  proof  on  the  question  of 
novelty.  He  must  still  prove  the  allegation  of  his  answer  that 
the  original  patentee  was  not  the  original  and  first  inventor  of 
his  improvement. 

Serious  doubts  were  formerly  entertained  whether  the  letters 
patent  of  the  respondent  were  admissible  in  any  view  of  the  case, 
and  it  is  still  the  settled  rule  that  the  question  of  infringement 
cannot  be  controlled  or  materially  affected  by  such  consideration. 
Blanchard  et  air.  Putnam^  8  Wall.  425 ;  Coming  et  al  v.  Burden^ 
16  How.  271. 

Since  the  decision  in  the  case  last  named,  the  letters  patent  of 
the  defendant  are  admitted  in  evidence  on  the  question  of  novelty 
as  entitled  to  some  weight,  where  the  evidence  is  nicely  bal- 
anced, but  it  is  quite  incorrect  to  suppose  that  a  patent  subse- 
quent in  date  can  have  the  effect  as  evidence  to  overcome  the 
prima  facie  presumption  otherwise  afforded  by  the  introduction 
of  one  of  prior  date,  that  the  patentee  was  the  original  and  first 
inventor  of  what  is  therein  described  as  his  improvement.  Such 
a  conclusion  is  without  any  foundation  in  principle,  and  finds  no 
support  in  any  analogy  of  the  law  or  in  any  decided  case. 

Bemarks  upon  the  evidence  in  the  former  case  are  unneces- 
sary, as  the  court  is  satisfied  that  the  decree  in  that  case  was 
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correct.  Such  being  the  fact,  nothing  remains  to  be  done  except 
to  refer  to  the  new  proofs  offered  to  show  that  the  original  pat- 
entee was  not  the  original  and  first  inventor  of  the  improvement 
described  in  his  letters  patent.  In  the  former  case  the  respon- 
dent contended  that  the  invention  was  made  by  a  person  in  the 
employment  of  the  patentee,  and  not  by  the  patentee,  as  alleged 
in  the  bill  of  complaint.  Instead  of  that  the  present  respondent 
insists  that  it  was  made  at  an  earlier  date  by  one  Robert  Haer- 
ing,  but  the  court  is  unable  to  give  credence  to  the  witnesses 
examined  to  prove  that  defence. 

Gummings's  caveat  was  filed  May  14, 1852,  and  it  satisfactorily 
appears  that  the  period  between  the  filing  of  the  caveat  and  the 
date  of  the  application  for  the  patent,  was  occupied,  either  by  the 
inventor  or  his  employee,  in  making  experiments  and  in  perfect- 
ing the  invention,  and  the  proofs  do  not  satisfy  the  court  that 
anything  amounting  to  an  invention  was  made  by  Haering  before 
the  caveat  was  filed.  His  testimony  was  contradictory  and 
unreliable,  and  the  testimony  of  the  witnesses  to  confirm  his 
statements  is  not  of  a  character  to  add  much  to  .their  probative 
force. 

Examined  carefully,  the  better  opinion  from  the  proofs  is  that 
Haering  made  no  such  work  as  he  describes  in  his  testimony, 
prior  to  the  time  when  the  caveat  was  filed  by  the  original  pat- 
entee, and  that  what  he  accomplished  was  made  while  he  was  at 
work  for  an  employee  of  the  original  patentee.  Further  discus- 
sion of  the  question  of  abandonment  is  unnecessary,  as  that  de- 
fence was  fully  examined  and  overruled  in  the  former  case. 

Much  discussion  took  place  at  the  hearing  on  the  question  of 
infringement,  but  in  the  view  of  the  court  it  is  not  necessary  to 
determine  whether  the  material  used  by  the  respondent  is  the 
same  or  different  from  that  described  in  the  hard  rubber  patent 
to  which  reference  is  made  in  the  specification  of  the  complain- 
ant's patent,,  as  it  is  clear  that  the  difference,  if  any,  as  applied 
in  making  the  patented  product  in  the  case,  is  one  of  form  and 
not  of  substance. 

Neither  party  necessarily  manufactures  the  hard  rubber  of 
which  the  plate  is  composed  and  in  which  the  teeth  are  set  any 
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more  than  they  do  the  artificial  teeth.  Both  use  artificial  teeth, 
but  they  take  such  as  they  find  for  sale,  and  it  makes  no  difier- 
ence  whether  the  artificial  teeth  they  use  are  alike  or  different, 
and  they  both  use  hard  rubber  as  they  find  it  combined  and  pre- 
pared or  partially  prepared  by  third  persons,  and  they  use  it  as  a 
substitute  for  gold  or  other  substances  in  forming  the  ^ late  and 
for  holding  the  teeth  in  position  as  adjusted  in  the  mould. 

Hard  rubber,  before  it  is  heated  or  baked,  is  an  elastic  com- 
pound capable  of  being  moulded  like  plaster  or  wax,  and  it  is 
used  in  that  state  to  fill  the  plaster  mould  in  which  the  teeth  are 
set  and  adjusted  to  hold  the  teeth  in  position.  Before  the  teeth 
are  set  and  adjusted  to  the  plate,  they  are  provided  with  pins,  so 
that  the  soft  rubber  used  to  fill  the  mould  will  close  around  them 
and  hold  them  securely,  and  while  in  that  condition  the  rubber  is 
heated  or  baked  and  becomes  hard,  as  seen  in  practical  use. 
Heat  thus  applied,  if  sufficiently  intense,  vulcanizes  or  hardens 
the  material  and  converts  the  compound  into  hard  rubber.  Un- 
less the  soft  rubber  was  colored  before  it  was  purchased  of  the 
manufacturer,  it  is  colored  in  imitation  of  the  natural  gums  by 
intermixing  vermilion  or  other  suita\)le  coloring  matter  while  in 
the  soft  state  and  before  it  is  used  to  fill  the  mould.  When  the 
plato  has  been  heated  or  baked  sufficiently  to  convert  the  mate- 
rial into  hard  rubber  the  mould  is  removed  and  the  plate  is  then 
polished  for  use. 

Antecedent  to  the  application  of  rubber  a  cast  made  of  wax  is 
taken  of  that  part  of  the  mouth  which  the  plate  is  intended  to  fit, 
and  from  that  cast  the  reverse  plaster  mould  is  made,  and  from 
that  reverse  mould  the  mould  is  made  in  which  the  teeth  are  set 
and  adjusted,  before  the  mould  is  filled  with  the  rubber,  as  before 
described. 

Rubber,  such  as  the  complainants  use,  is  compounded  with 
sulphur,  etc.,  in  the  manner  described  in  the  hard  rubber  patent, 
but  the  rubber  used  by  the  respondent  is  compoimded,  as  he  con- 
tends, with  iodine  without  sulphur  and  under  a  different  patent. 
Suppose  the  fact  to  be  as  he  contends,  still  it  appears  that  he 
uses  rubber  for  plates  as  a  substitute  for  metallic  plates  and  that 
he  employs  the  same  mechanical  means  in  forming  the  plate  and 
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for  setting  and  adjusting  the  teeth  and  for  securing  them  in  posi- 
tion as  the  complainants  do,  and  he  also  employs  heat  to  harden 
the  rubber  and  fit  the  product  for  practical  use  as  a  substitute  for 
natural  teeth. 

Two  theories  appear  to  be  set  up  by  the  respondent,  and  they 
are  not  entirely  consistent :  — 

1.  That  the  invention  used  by  the  complainants  is  merely  a 
discovery  that  hard  rubber,  as  manufactured  under  the  hard  rub- 
ber patent,  may  be  applied  as  a  substitute  for  metallic  substances 
in  forming  plates  for  artificial  teeth  and  for  securing  the  teeth  in 
position. 

2.  That  the  invention  is  merely  a  discovery  of  a  chemical  pro- 
cess for  preparing  a  described  substance  for  use  in  forming  plates 
to  be  used  for  the  before-mentioned  purpose,  and  that  no  one  can 
be  regarded  as  an  infringer  unless  he  uses  every  one  of  the  mgre- 
dients  of  that  process.  " 

But  neither  of  the  theories  is  correct.  Sufficient  has  already 
been  remarked  to  refute  the  first  suggestion,  and  it  is  quite  obvi- 
ous that  the  second  is  equally  fallacious  and  unsupported  by  any- 
thing to  be  found  in  the  specification. 

Decree  for  the  complainants. 


Dewit  C.  Pendleton  v.  Bufus  B.  Einslet. 

While  collecting  the  fares,  the  clerk  of  a  steamer  owned  by  the  defendant,  inflicted  per- 
sonal iiguries  npon  the  plaintiff,  on  board  the  vessel  during  one  of  her  regular  trips. 
ffeldf  the  plaintiff  conld  recover  of  the  defendant  for  the  ii\jurie8  received,  although  the 
defendant  did  not  authorize  the  acts  of  his  employee. 

The  principles  of  law  applicable  to  the  relations  of  master  and  servant,  do  not  fnUy  define 
the  rights,  duties,  and  obligations  between  carriers  of  passengers,  and  passengers  ;  they 
are  not  merely  citizens  bearing  only  toward  each  other  the  relations  which  one  citizen 
bears  to  another:  the  carrier  had  agreed  to  carry  for  hire  the  passenger  from  one  place 
to  another,  and  was  responsible  for  any  breach  of  the  obligation  he  had  assumed,  that 
the  passenger  should  not  be  ill  used  by  himself  or  his  employees. 

A  dispute  had  arisen  between  the  clerk  and  the  passenger  as  to  the  tatter's  fare,  but  the 
question  whether  the  defendant  was  liable  for  the  injuries  inflicted  by  his  clerk  upon  the 
plaintiff  was  decided  irrespective  of  that  dispute,  and  as  if  none  such  had  arisen. 
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Passengers  do  not  only  contract  for  room  and  transportation,  bnt  for  good  treatment,  and 
it  is  the  dntj  of  the  owners  to  nse  due  care  and  exertion  to  protect  them  fbom  any  de* 
gree  of  violeQce,  or  kind  of  abuse  or  ill-treatment  from  other  passengers,  or  the  owners' 
servants  or  other  persons  coming  on  board  during  the  trip. 

The  principal  in  this  class  of  cases  is  liable  for  the  misconduct  of  the  employee,  when  It 
occasions  injury  to  the  passenger,  whether  arising  from  malice  or  neglect 

Case  against  the  defendant  to  recover  damages  for  injuries  re- 
sulting to  the  plaintiff  from  an  assault  and  battery  alleged  to  have 
been  inflicted  upon  him  bj  one  Charles  L.  Stanhope.  Personal 
injuries  were  inflicted  on  the  plaintiff  bj  Charles  L.  StanhopOi 
clerk  of  the  steamboat  Peny,  employed  at  the  time  and  for 
many  years  before  in  carrying  passengers  and  freight  between 
Newport  and  Providence,  in  this  district,  and  he  brought  action 
against  the  defendant,  as  the  owner  of  the  steamer,  to  recover 
compensation  for  the  injuries  so  inflicted  while  he  was  a  pas- 
senger on  board  the  steamer.  Service  having  been  made  upon 
the  defendant,  he  appeared  and  pleaded  the  general  issue,  and 
upon  that  issue  the  parties  went  to  trial,  and  the.  jury,  under  the 
instructions  of  the  court,  returned  a  verdict  for  the  defendant, 
subject  to  the  opinion  of  the  court  upon  questions  of  law  reserved 
by  the  court  for  further  consideration.  Evidence  was  introduced 
by  the  plaintiff  sufficient  to  warrant  the  jury  in  finding  that  the 
defendant  was  owner  of  the  steamer  for  the  voyage,  as  it  ap- 
peared that  the  record  title  of  the  steamer  was  in  his  name, 
that  the  clerk  was  in  the  employment  of  the  defendant,  and  that 
the  steamer  was  not  under  charter  to  any  other  person. 

Business  made  it  necessary  for  the  plaintiff  to  go  to  Providence 
on  the  29tli  of  August,  1862,  and,  being  at  Newport  at  the  time,  he 
went  on  board  of  the  steamer  for  that  purpose  before  she  started 
from  Newport  on  her  morning  trip  to  the  former  place.  He  had 
often  passed  over  that  route  in  that  steamer  before,  and,  having 
been  accustomed  to  purchase  tickets  for  the  trip,  of  the  clerk  of 
the  steamer,  he  applied  to  him  for  one  on  this  occasion,  withiu  a 
short  time  after  he  went  on  board,  and  offered  him  a  one-dollar 
bUl  on  one  of  the  national  banks  of  the  State  to  pay  for  the 
ticket.  The  price  of  tickets  was  fifty  cents,  and  the. witness 
states  that  he  had  frequently  offered  bills  for  tickets  before  that 
time,  and  seen  others  do  the  same  thing,  and  that  the  clerk 
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always  received  the  bills  and  made  change  without  any  objec- 
tions. On  this  occasion,  however,  he  refused  to  take  the  bill,  or 
give  him  a  ticket,  saying  that  he  had  no  change,  to  which  the 
plaintiff  replied,  ^^  If  you  have  no  change,  give  me  postage- 
stamps,"  but  the  clerk  replied  to  that  suggestion  that  he  had  no 
postage-stamps,  and  suggested  that  the  plaintiff  would  have  to 
take  two  tickets,  to  which  the  plaintiff  replied  that  he  did  not 
want  two  tickets,  adding  that  he  was  not  accustomed  to  purchase 
tickets  in  advance.  Whereupon  the  plaintiff  left  the  main  deck, 
where  the  office  of  the  clerk  was,  and  went  to  the  saloon  deck 
above,  where  there  were  many  gentlemen  and  ladies  and  children 
sitting  on  the  settees  facing  the  stem  of  the  steamer.  Nothing 
further  of  importance  occurred  till  after  the  steamer  passed 
Portsmouth  grove,  when  the  express-agent  came  round  to  collect 
the  tickets  4rom  the  passengers,  as  he  sometimes  did,  in  the 
place  of  the  clerk  who  had  charge  of  that  business.  He  went  to 
the  plaintiff  and  asked  for  his  ticket,  but  the  plaintiff  told  him 
that  he  had  none  ;  that  he  offered  to  pay  for  one  when  he  first 
came  on  board,  and  that  the  offer  which  he  made  was  refused,  to 
which  the  express-agent  replied,  "  You  will  have  it  to  pay,"  and 
passed  along.  In  a  few  minutes  the  clerk  and  the  express- 
agent  came  up  together,  and  the  clerk  demanded  pay  for  his  fare 
of  the  plaintiff,  but  the  plaintiff  replied  substantially  as  before, 
that  he  had  once  offered  to  pay  for  a  ticket,  and  that  he,  the 
clerk,  had  refused  to  accept  the  pay  for  the  same.  Here  the 
conversation  ended,  but  the  clerk  seized  the  plaintiff  by  the 
collar  and  pulled  him  violently  from  the  settee  where  he  was 
sitting,  pushed  him  from  there  to  the  companion-way,  and  shoved 
him  down  those  steps  to  the  main  deck,  near  where  he  was  when 
he  offered  to  purchase  and  pay  for  a  ticket,  and  from  there  be 
pushed  him  to  the  companion-way  leading  to  the  lower  deck, 
and  shoved  him  down  that  passageway  also  to  the  lower  cabin, 
and  set  him  down  violently  on  the  seat  near  the  berths,  and  left 
him  without  any  explanation.  Left  alone  he  remained  there  for 
a  short  time,  and  then  went  to  the  saloon  deck,  where  he  was 
when  he  was  assaulted,  and  on  the  arrival  of  the  steamer  at 
Providence  he  left  her  unmolested,  and  on  the  following  day 
returned  to  his  own  residence. 
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Evidence  was  introduced  bj  the  plaintiff  tending  to  show  that 
he  was  seriously  injured  in  his  back  and  other  parts  of  his  bodj, 
and  that  the  injuries  were  of  a  permanent  character.  Much 
testimony  was  introduced  as  to  the  extent  of  his  injuries,  but  it 
is  unnecessary  to  refer  to  it  in  this  report,  as  the  defendant  at 
the  close  of  the  plaintiff's  case  moved  the  court  to  instruct  the 
jury  that  in  view  of  the  whole  evidence  the  plaintiff  could  not 
recover,  and  that  their  verdict  should  be  for  the  defendant ;  and 
the  court  gave  that  instruction  as  requested.  After  the  verdict 
a  motion  for  new  trial  was  duly  filed  by  the  plaintiff,  and  the 
parties  were  heard  upon  the  question  whether  the  defendant  in 
any  view  of  the  evidence  was  liable  for  the  assault  comimitted 
on  the  plaintiff  by  the  clerk  of  the  steamer. 

J.  M.  Blake  and  F.  W.  Miner^  for  plaintiff. 

TF.  P.  Sheffiddj  for  defendant. 

Clifford,  J.  Owners  of  vessels  engaged  in  carrying  passen- 
gers assume  obligations  somewhat  different  from  those  whose 
vessels  are  employed  as  common  carriers  of  merchandise.  Obli- 
gations of  the  kind  in  the  former  case  are  in  some  respects  less 
extensive  and  more  qualified  than  in  the  letter,  as  the  owners  of 
the  vessel  carrying  passengers  are  not  insurers  of  the  lives  of  their 
passengers,  nor  even  of  their  safety,  but  in  most  other  respects 
the  obligations  assumed  are  equally  comprehensive  and  stringent. 
Carriers  of  passengers  by  land,  it  was  said  in  one  of  the  early 
cases,  are  not  liable  for  injuries  happening  to  passengers  from 
unforeseen  accident  or  misfortune,  where  there  has  been  no  neg- 
ligence or  default;  but  it  was  held  in  the  same  case  that  the 
smallest  negligence  would  render  the  carrier  liable,  and  that  the 
question  of  negligence  was  for  the  jury.  Aston  v.  Heaven  etal.^2 
Esp.  R.  538.  Where  the  injury  for  which  the  action  was  brought 
resulted  from  the  breaking  of  the  axle  of  the  coach,  the  court 
held,  in  the  case  of  Christie  v.  Griggs^  2  Camp.  79,  that  "  when 
the  breaking  down  or  overturning  of  a  coach  is  proved,  negli- 
gence on  the  part  of  the  owner  is  implied,"  subject,  of  course,  to 
opposing  testimony ;  that  the  question  of  negligence  was  for  the 
jury ;  that  if  it  appeared  that  the  axle-tree  was  sound,  ^^  as  far 
as  the  human  eye  could  discover,"  the  defendant  was  not  liable ; 
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that  there  was  a  dififorence  between  a  contract  to  carry  goods  and 
a  contract  to  carry  passengers;  that  the  carrier  of  goods  was 
liable  at  all  events ;  that  the  carrier  of  passengers  did  not  war- 
rant their  safety ;  that  his  undertaking  went  no  further  than  tiiat 
he  would  provide  for  their  safe  conveyance  as  far  as  human  care 
and  foresight  could  go ;  that  the  owner  was  liable  if  there  was 
the  least  negligence ;  but  that  the  plaintiff  had  no  remedy  for 
the  misfortune  if  the  breaking  down  of  the  coach  was  purely  acci- 
dental. Attempts  have  been  made  to  show  that  the  rule  laid 
down  in  the  case  of  Sharp  v.  Qr^^  9  Bing.  457,  is  more  strin- 
gent against  the  owner,  but  the  question  submitted  to  the  jury  in 
that  case  was  whether  the  degree  of  v^ance  practised  by  the 
defendant  was  such  as  was  required  by  his  engagement,  and  two 
at  least  of  the  judges  concurred  in  refusing  the  motion  for  the 
new  trial  upon  the  ground  that  the  question  was  one  of  fieust  for 
the  jury.  The  remarks  of  the  chief  justice  in  the  case  of  CrofU  v. 
WaterhouBe^  8  Bing.  819,  are  sometimes  referred  to  as  advancing 
a  more  stringent  rule,  but  the  opinion  taken  as  a  whole  fumishes 
no  support  to  the  suggestion,  and  his  associate  on  the  occasion 
stated  in  terms  thaj;  a  carrier  of  passengers  is  only  liable  for 
negligence.  Proprietors  of  stage-coaches,  it  is  held  in  the  case 
of  Ingalls  v.  Bills  et  aZ.,  9  Met.  1,  are  not  answerable  for  an  in- 
jury to  a  passenger  which  happens  by  reason  of  a  hidden  defect  in 
an  iron  axle-tree,  which  defect,  being  entirely  surrounded  by 
sound  iron  one  fourth  of  an  ijich  thick,  could  not  be  discovered 
by  the  most  careful  external  examination.  Garriers  of  passen- 
gers, by  railways  or  steamers,  are  bomid  to  greater  precautions, 
and  to  a  higher  degree  of  care,  skill,  and  vigilance  in  the  prepara- 
tion and  management  of  the  vehicles  or  means  of  conveyance 
than  are  required  of  the  owners  of  stage-coaches,  because  the  car 
of  the  railway  proprietor  and  the  steamer  of  the  carrier  by  water 
are  intended  to  sustain  far  greater  weight,  and  are  to  be  pro- 
pelled by  much  greater  power  and  at  much  greater  speed. 
Simmons  v.  Steamboat  Co,^  97  Mass.  867. 

Passengers  must  take  the  risk  incident  to  the  mode  of  travel 
which  they  select,  but  those  risks,  in  the  legal  sense,  are  only 
such  as  the  utmost  care,  skill,  and  caution  of  the  carrier  in  the 
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preparation  and  numagement  of  the  means  of  conveyance  are  unar 
ble  to  avert.  Segeman  v.  Wegtem  B.  22.  Co,j  18  N.  Y.  24.  Dam- 
ages were  claimed  bj  the  plaintiff  in  that  case  for  injuries  received 
bj  the  breaking  of  the  axle  of  a  railway  car  in  which  he  was  riding, 
and  the  defence  was  that  the  car  was  a  new  one,  recently  pur- 
chased of  a  manufacturer  pf  skill  and  good  repute,  and  that  it  was 
carefully  examined  at  the  time  of  the  purchase ;  that  the  track 
was  in  good  condition ;  that  the  speed  of  the  train  was  not  exces- 
rive ;  and  that  the  employees  were  sufficient  in  number  and  of  suf- 
<nent  experience  and  skill,  and  that  they  were  guilty  of  no  negli- 
gence :  but  the  court  instructed  the  jury  that  it  made  no  difference 
whether  the  car  was  constructed  by  the  company  or  purchased  of 
an  experienced  manufacturer,  as  the  defendants  were  liable  in 
either  event  if  the  defect  could  have  been  discovered  in  the  pro- 
cess of  manufacturing  the  axle  or  car  by  the  application  of  any 
test  known  to  men  skilled  in  that  business,  and  the  Court  of  Ap- 
peals affirmed  the  judgment.  They  held  that  the  carrier  of  pas- 
sengers was  bound  to  the  utmost  precaution,  care,  and  skill  in 
the  preparation  and  management  of  the  means  of  conveyance ; 
but  they  conceded  that  the  carriers  of  passengers  were  not  in- 
surers, and  that  latent  defects  might  exist  in  machinery,  undis- 
cov^rable  by  the  most  improved  and  vigilant  examination,  and 
from  which  the  most  serious  accidents  may  occur. 

Expressions  are  found  in  the  opinion  of  the|  court  in  the  case 
otBoyee  v.  Anderuon^  2  Pet.  150,  which  leave  it  to  be  inferred  that 
the  court  was  of  the  opinion  that  the  carriers  of  passengers  were 
only  required  to  exercise  ordinary  skill  and  care  to  secure  their 
safety ;  but  the  correct  rule  is  stated  in  the  case  of  Stokes  v.  Sal^ 
taiwtaUj  18  Pet.  199,  where  the  same  court  held  that  proof  of  the 
accident  and  alleged  injury  afforded  a  prima  facie  presumption 
that  there  was  carelessness,  negligence,  or  want  of  skill  on  the 
part  of  the  driver ;  that,  it  being  admitted  that  the  carriage  was 
upset,  and  that  the  plaintiff  was  injured,  it  was  incumbent  on  the 
defendant  to  prove  that  the  driver  was  a  person  of  competent 
skill,  of  good  habits,  and  in  every  respect  qualified  and  suitably 
prepared  for  the  business  in  which  he  was  engaged,  and  that  he 
acted  on  the  occasion  with  reasonable  skill,  and  with  the  utpiost 
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prudence  and  caution,  and  if  the  disaster  in  question  was  occar 
sioned  hj  the  least  negligence  or  want  of  skill  or  prudence  on  his 
part,  then  the  defendant,  as  the  owner  of  the  coach,  was  liable 
in  that  action.  Mall  v.  Conn.  River  Steamboat  Co,y  13  Conn. 
826;  Briggi  v.  Taylor,  28  Vt.  180;  Redf.  on  Railw.  175; 
Bailw.  ▼.  Tarwood,  17  HI.  509.  Negligence  in  the  smaHest  de- 
gree renders  the  carrier  liable,  and  there  is  one  case  in  which 
it  was  held  that  a  railroad  corporation  was  liable  for  injuries  to  a 
passenger  caused  by  a  defect  in  an  iron  axle  of  a  car,  although  it 
was  of  such  a  character  that  it  could  not  have  been  discovered  by 
any  practicable  mode  of  examination ;  but  the  rule  there  laid  down 
Is  expressly  disapproved  in  a  recent  judgment  of  the  Exchequer 
Chamber,  and  cannot  be  adopted  in  this  circuit  until  it  is  ap- 
proved by  the  Supreme  Court.  Alden  v.  N.  Y.  Central  Railroad 
Co. J  26  N.  Y.  102 ;  Readhead  v.  Midland  Railway  Co.,  Law  Rep. 
2  Q.  B.  412 ;  Same  Case,  Law  Rep.  4  Q.  B.  379 ;  Simmonds  v. 
Steamboat  Co.,  97  Mass.  368.  Such  carriers  are  not  insurers 
against  accidents,  nor  are  they  required  to  do  what  is  impos* 
sible  in  the  nature  of  things.  1  Smith.  Lea.  Cas.  (5th  ed.) 
828.  Undoubtedly  they  are  bound  to  the  highest  degree  of 
care,  prudence,  and  caution;  but  if  the  injury  results  from  a 
hidden  defect  in  the  car,  engine,  or  other  apparatus,  unknown  at 
the  time,  and  which  could  not  be  detected  by  any  known  means, 
they  are  not  responsible,  because  the  obligation  which  they  as- 
sumed did  not  require  what  it  was  not  in  their  power  to  perform. 
McElroy  v.  N.  ^  L.  Railroad  Co.,  4  Cush.  400 ;  Story  on  Bailm. 
581.  Whether  the  owners  of  a  vessel  engaged  in  carrying  passen- 
gers by  water  are  or  are  not  insurers,  as  to  the  seaworthiness  of 
the  vessel,  it  is  not  necessary  to  inquire,  as  no  complaint  is  made 
in  this  case  that  the  steamer  was  not  in  a  seaworthy  condition. 
8  Kent  Com.  (11th  ed.)  205  ;  Lyon  v.  Mells,  5  East, 428 ;  Putnam 
V.  Wood,  3  Mass.  481 ;  Silva  v.  Low,  1  Johns.  Cas.  184 ;  The  WU- 
Uam  Henry,  4  La.  223.  Passengers,  however,  contract  with  the 
proprietors  or  owners  of  the  conveyance,  and  not  with  their 
agents  as  principals,  and  the  question  of  the  liability  of  the  pro- 
prietor or  owner  is  wholly  unaffected  by  the  fact  that  the  defec- 
tive car,  engine,  or  other  apparatus  was  purchased  of  another  if 
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the  defect  was  one  which  might  have  been  discovered  bj  anj 
known  means.  Whether  their  engine  or  car  was  manufactured 
at  their  shop  or  was  purchased  of  other  manufacturers,  the  com- 
pany is  equally  liable  to  see  that  in  the  construction  no  care  or 
skill  was  omitted  for  the  purpose  of  making  the  car  or  engine  as 
safe  as  the  utmost  care  and  reasonable  skill  could  make  it.  Pre- 
cautions of  the  kind  are  required  of  the  carrier  to  provide  for  the 
safety  of  passengers;  but  the  obligation  which  the  carrier  as- 
sumes in  that  behalf  extends  beyond  the  specified  requirements 
in  respect  to  the  vehicle,  car,  or  other  means  of  conveyance,  and 
also  includes  an  implied  stipulation  for  good  treatment  of  the  pas- 
senger during  the  passage,  trip,  or  voyage,  and  especially  against 
ill-treatment  by  the  carrier  or  his  employees,  and  against  every 
degree  of  violence  on  their  part,  or  wanton  interference  with  his 
person.  Mistakes  occur  in  such  litigations  by  overlooking  tlie 
fact  that  it  is  the  carrier,  whether  corporation  or  natural  person, 
that  assumes  these  obligations,  and  not  the  driver,  master,  or 
conductor  of  the  conveyance,  for  the  breach  of  which  a  right  of 
action  accrues  to  the  passenger.  Breaches  of  the  obligation  as- 
sumed by  the  carrier  for  proper  treatment  of  his  passengers,  it 
is  conceded,  would  give  a  right  of  action  to  the  passenger  if  the 
acts  constituting  the  breach  were  committed  by  the  carrier  him- 
self; but  the  argument  is,  that  the  carrier  is  not  responsible  for 
any  wilful  trespass  committed  by  the  driver,  conductor,  or  master, 
unless  it  be  shown  either  that  he  authorized  the  act  or  ratified  it 
after  it  was  committed. 

Many  decided  cases  may  be  found  where  it  is  held  that  the  mas- 
ter is  not  liable  for  the  wilful  act  of  his  servant  unless  previously 
authorized  or  subsequently  ratified ;  but  none  of  these  cases  can 
have  any  proper  application  to  the  controversy  before  the  court. 
M^Manus  v.  Crickett^  1  East,  106 ;  Croft  v.  AlisoUj  4  Barn.  &  Aid. 
690 ;  Wriffht  v.  Wilcox,  19  Wend.  343.  Examined  carefully,  it 
will  be  found  that  all  or  nearly  all  of  those  decisions  may  be  di- 
vided into  two  classes,  neither  of  which  will  afford  much  aid  in  the 
solution  of  the  question  involved  in  the  present  motion :  1.  Gases 
where  it  is  held  that  trespass  will  not  lie  against  the  master  for 
the  wrongful  act  of  his  servant ;  2.  Controversies  where  it  appears 
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that  the  acts  of  the  servant  constituting  the  cause  of  action  were 
not  done  by  the  servant  in  the  course  of  his  employment. 

Doubts  are  expressed  by  an  able  text-writer  whether  the  court 
in  the  leading  case  ever  intended  to  decide  more  than  that 
the  master  is  not  liable  in  trespass  for  the  wilful  act  of  the  ser- 
vant, and  it  must  be  admitted  that  the  reasons  assigned  for  the 
conclusion  are  well  put,  and  that  they  are  entitled  to  great 
consideration.  1  Bedf.  on  Railw.  (8d  ed.),  512.  Suppose  that 
view,  however,  is  not  correct,  then  it  is  clear  that  the  rule  laid 
down  in  that  case  is  not  applicable  in  actions  against  corporar 
tions,  as  it  is  well  settled  that  they  are  responsible  for  acts  done 
by  their  agents,  ^^  either  in  contractu  or  in  delicto"  if  done  ^'  in 
the  course  of  its  business  and  of  their  employment."  P.  W.  ^ 
B,  Railroad  Co.  v.  Quiglet/y  21  How.  210 ;  Moore  v.  Fitchhurg  JR.  R. 
Co. J  4  Gray,  465 ;  Maund  v.  Monm.  Canal  Co.j  4  Man.  &  Grang., 
452 ;  PhU.  ^  Read.  R.  R.  Co.  v.  Derby,  14  How.  483 ;  National 
JEx.  Co.  V.  Drew,  2  McQueen  H.  of  L.  Cas.,  108 ;  Qoffr.  Railw. 
Co.,  8  Ellis  &  Ellis,  674. 

Extended  remarks  respecting  the  second  class  of  cases  is 
unnecessary,  as  it  fully  appears  that  the  derk  in  collecting  the 
tickets  was  engaged  in  the  business  of  the  defendant,  and  was 
in  the  course  of  his  employment.  Masters  are  bound  by  the  acts 
of  their  servants  whenever  there  is  an  express  command  of  the 
master  to  make  a  contract  or  do  an  injury,  or  where  a  servant 
does  an  injury  in  the  immediate  pursuit  of  his  master's  business, 
or  where  an  injury  arises  to  another  through  the  negligence  or 
want  of  skill  of  the  servant.  Reeve  Dom.  Bel.  (8d  ed.),  856. 
Questions  of  the  kind  also  involve  to  some  extent  the  relations, 
obligations,  and  liabilities  of  principal  and  agent,  as  in  many 
cases  the  act  of  the  agent  is  the  act  of  the  principal,  and  it  is 
well  settled  that  the  representations,  declarations,  and  admis- 
sions of  the  agent  in  the  course  of  his  agency  are  deemed  a  part 
of  the  rcB  gesUB,  and  are  equally  obligatory  upon  the  principal  as 
if  made  by  himself.  Principals  are  not  in  general  responsible  for 
the  criminal  acts  or  misdeeds  of  their  agents,  but  they  are  held 
liable  to  third  persons,  in  a  civil  suit,  for  the  firauds,  deceits,  con- 
cealments, misrepresentations,  torts,  negligences,  and  other  mal- 
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feasances  or  misfeasances  and  omissions  of  dutj  of  their  agents 
in  the  course  of  their  employment,  though  thej  did  not  authorize 
the  acts,  nor  participate  in  the  transaction,  and  eren  if  they  for* 
bade  or  disapproved  wha);  was  done.  Such,  in  substance,  are  the 
views  of  Judge  Story,  as  expressed  in  his  work  on  Agency,  and 
the  Supreme  Court  have  decided  that  the  rule  of  ^^  respondeaJt 
miperior^*  or  "  that  the  master  shall  be  civilly  responsible  for  the 
tortious  acts  of  his  servant,"  is  of  universal  application,  whether 
the  act  be  one  of  omission  or  commission,  whether  negligent  or 
deceitful ;  that  if  it  be  done  in  the  course  of  the  employment  of 
the  servant  the  master  is  liable ;  and  that  it  makes  no  difference 
that  the  master  djd  not  authorize  or  know  of  the  act  or  neglect,  or 
even  if  he  disapproved  or  forbade  it,  he  is  equally  liable  if  the  act 
be  done  by  the  servant  in  the  course  of  his  employment.  Story 
on  Agency,  §  452  ;  F.  ^  E.  JtaUtv.  Co.  v.  Derby ^  14  How.  486 ; 
Smith  on  M.  &  S.  152  ;  Skath  v.  WUwn^  9  C.  A  P.  607 ;  The 
New  World  v.  King,  16  How.  474. 

Tested  by  these  considerations,  it  is  quite  clear  that  the  in- 
struction given  by  the  court  to  the  jury  was  erroneous,  and  that 
the  verdict  should  be  set  aside  and  a  new  trial  granted.  But 
the  court  is  of  the  opinion  that  the  principles  of  law  applicable  in 
litigations  growing  out  of  the  relations  of  principal  and  agent  or 
master  and  servant  are  not  the  principles  which  fully  define  the 
rights,  duties,  obligations,  and  liabilities  of  the  parties  to  this  con- 
troversy. They  are  not  strangers  bearing  no  other  relations  to 
each  other  than  one  citizen,  merely  as  such,  bears  to  another ; 
but  the  defendant  was  a  carrier  of  passengers  by  water,  and  the 
plaintiff  was  a  passenger  on  board  the  steamer  of  the  defendant, 
which  was  engaged  in  carrying  passengers  for  hire  between  two 
commercial  ports.  Difficulty  occurred  as  to  making  change  in 
the  sale  and  purchase  of  a  ticket  for  the  trip,  but  the  court  lays 
that  circumstance  out  of  the  case,  as  it  is  clear  that  the  omission 
to  purchase  a  ticket  gave  the  clerk  of  the  steamer  no  right  what- 
ever to  inflict  any  personal  violence  on  the  plaintiff.  Fare  not 
having  been  paid  by  the  plaintiff,  the  carrier,  if  he  thought 
proper,  might  have  requested  him  to  leave  the  steamer,  and  if 
the  request  had  been  seasonably  made  and  the  plaintiff  had 
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refused  to  pay  or  leave,  the  carrier  might  at  a  proper  time  and 
place  have  stopped  the  steamer,  and  might  have  removed  the 
plaintiff  from  the  steamer  to  the  shore,  taking  care  to  use  no 
more  force  than  was  reasonably  necessary  for  that  purpose. 

Nothing  of  the  kind,  however,  was  done  or  attempted,  and  the 
question  as  to  the  rights,  duties,  obligations,  and  liabilities  of  the 
parties  to  the  suit  must  be  determined  solely  in  view  of  the  facts 
as  stated  in  the  commencement  of  the  opinion.  Viewed  in  that 
light,  as  the  case  must  be,  then  it  appears  that  the  clerk  of  tiie 
steamer  demanded  fare  of  the  plaintiff,  and  that  the  plaintiff 
having  refused  to  pay  as  requested,  the  clerk  seized  him  by  the 
collar  and  inflicted  personal  violence  upon  him  in  the  manner 
and  by  the  means  set  forth  in  the  statement.  Unjustifiable  as 
the  conduct  of  the  clerk  was,  the  case  must  be  viewed  as  between 
these  parties,  just  as  it  would  be  if  no  dispute  had  arisen  as  to 
the  fare,  and  the  questions  to  be  decided  are  whether  the  defend- 
ant is  liable  for  the  injuries  inflicted  upon  the  plaintiff  by  the 
clerk,  and,  if  so,  upon  what  ground  does  that  liability  rest.  Suf- 
ficient has  already  been  remarked  to  show  that  the  owner  of  the 
steamer  is  liable  to  the  plaintiff  for  the  injuries  inflicted  upon 
him  by  the  agent  of  the  owner,  but  it  is  quite  important  in  case 
of  a  new  trial  to  ascertain  upon  what  ground  that  liability  arises, 
whether  merely  as  a  principal  answering  for  the  acts  of  his  agent 
in  the  course  of  his  employment,  or  as  a  carrier  of  passengers 
answering  as  such,  for  a  breach  of  the  bbligation  wliich  he  as- 
sumed as  such  carrier,  that  the  plaintiff  as  his  passenger  should 
not  be  ill  treated  by  himself  or  his  employees,  and  that  he  and 
they  should  use  all  due  care  and  proper  exertion  to  protect  him 
as  such  passenger  from  any  degree  of  violence  or  any  kind  of 
abuse  or  ill-treatment  from  other  passengers,  or  other  persons 
coming  on  board  during  the  trip.  Flint  y.  N.  ^  N^  Tranapor- 
tation  Co.  J  34  Conn.  654.  Ship-owners,  as  well  as  the  proprietors 
of  conveyances  by  land,  select  and  appoint  their  own  agents  with- 
out consulting  their  passengers,  and  it  is  but  reasonable  that  they 
should  be  held  responsible  for  any  act  of  violence  to  the  passen- 
ger of  which  such  employees  may  be  guilty,  as  the  moment  the 
passenger  enters  the  steamer  or  other  conveyance  he  is  more  or 
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less  under  the  control  of  the  master  or  conductor,  and  subject  to 
their  orders.  Fit  or  unfit,  humane  or  brutal,  good-tempered  or 
morose,  the  passenger  is  comparatively  helpless,  and  may  be 
obliged  to  submit  for  the  time  without  any  means  of  redress. 
He  may  have  his  remedy  against  the  carrier,  it  is  said,  if  he  can 
prove  that  the  carrier  was  negligent,  or  that  the  active  person 
was  the  agent  of  the  carrier  and  was  in  the  course  of  his  employ- 
ment, but,  if  not,  he  must  be  content  with  his  remedy  against  the 
assailant  of  his  person.  Adjudged  cases  may  be  referred  to 
which  support  that  proposition  without  qualification,  but  they  do 
not  give  full  scope  and  e£fect  to  the  obligation  which  the  carrier 
assumes  towards  his  passenger,  nor  to  the  rights  and  duties 
which  those  relations  create  and  imply. 

Passengers  do  not  contract  merely  for  ship-room  and  transpor- 
tation from  one  place  to  another,. but  they  also  contract  for  good 
treatment  and  against  personal  rudeness  and  every  wanton  inter- 
ference with  their  persons,  either  by  the  carrier  or  his  agents  em- 
ployed in  the  management  of  the  ship  or  other  conveyance,  and 
for  the  fulfilment  of  those  obligations  the  carrier  is  responsible 
as  principal,  and  the  injured  party  in  case  the  obligation  of  good 
treatment  is  broken,  whether  by  the  principal  or  his  employees, 
may  proceed  against  the  carrier  as  the  party  bound  to  make  com- 
pensation for  the  breach  of  the  obligation.  Chamberlain  et  dl.  v. 
Chandler  J  8  Mas.  246;  Nieto  v.  Clark,  1  CliflF.  145;  Weed  et  al. 
y.  Panama  BaUroad  Co.^  17  N.  Y.  862 ;  Keene  v.  Lizardi  et  aZ.,  6 
La.  481 ;  Block  v.  Bannerman  et  ah,  10  La.  An.  3.  Sickness  and 
Buffering  were  experienced  by  the  wife  of  the  plaintiff  in  the  case 
of  Weed  et  al.  v.  Panama  BaUroad  Co.,  in  consequence  of  the 
failure  of  the  train  to  arrive  at  the  usual  time,  and  the  evidence 
showed  that  the  detention  was  the  wilful  act  of  the  conductor. 
Proof  of  that  fact  having  been  given,  the  defendants  contended 
that  they  were  not  linMo  ;  but  the  court  refused  so  to  instruct  the 
jury,  and  tlie  Court  of  Appeals  held  that  the  prayer  for  instruc- 
tion was  properly  refused,  as  the  proof  offered  that  the  act  of  the 
conductor  was  wilful  constituted  no  defence  to  the  action.  High 
authority  exists,  if  any  be  needed,  in  support  of  the  proposition 
that  the  owners  of  a  vessel  are  responsible  for  the  whole  conduct 
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of  ihe  master  while  he  is  on  board  and  in  command  of  the  vessel, 
unless  his  acts  amount  to  a  criminal  offence.  The  Nimrodj  7 
Notes  of  Cas.  559.  Civilly  speaking,  says  Dr.  Lushington,  in 
that  case  the  owners  are  responsible  for  any  deviation  of  the 
master  from  that  line  of  conduct  which  it  behooves  him  to  per- 
form, not  simply  in  the  navigation  of  the  vessel  and  in  the  care 
of  his  own  seamen,  but  in  the  care  of  those  who  may  be  thrown 
on  board  his  ship,  even  by  an  accident,  as  was  the  fact  in  that 
case.  Most  of  the  recent  cases  in  which  the  principle  involved  ia 
such  a  controversy  is  considered,  proceed  upon  the  ground  that 
where  the  misconduct  of  an  agent  causes  a  breach  of  the  obliga- 
tion, or  contract  of  tlie  principal,  then  the  principal  is  liable  in  an 
action  to  the  injured  party,  whether  such  misconduct  be  wilful 
or  malicious  or  merely  negligent ;  and  it  would  seem  that  it  must 
be  so,  as  the  cause  of  action  arises  from  the  breach  of  the  obligar 
tion,  and  if  so  it  cannot  make  any  difference  whether  the  breach 
was  occasioned  by  the  act  of  the  principal  or  of  his  employees. 
Qui  facit  per  aliumfacit  per  ee.  Ml.  ^  M,  Railway  Co,  v«  Finr 
net/,  10  Wis.  380 ;  G-oddard  v.  Bailroad,  57  Me.  202 ;  Bailway  Co. 
V.  Hinds,  53  Penn.  St.  515. 

Conductors  and  employees  of  a  railroad  company  represent  the 
company  in  the  discharge  of  their  functions,  and,  being  in  the 
line  of  their  duty  in  collecting  the  fare  or  taking  up  tickets,  the 
corporation  is  liable  for  any  abuse  of  their  authority,  whether 
of  omission  or  commission;  and  the  same  rule  must  be  applied 
in  a  suit  against  the  owner  of  a  steamer  as  the  carrier  of  pas- 
sengers for  the  misconduct  of  the  master,  as  the  owners  of  a 
vessel  carrying  passengers  for  hire  are  liable  for  breaches  of 
duty  of  the  master  to  the  passengers  equally  as  they  are  in  case 
of  merchandise  committed  to  their  care.  3  Kent  Com.  (ed. 
,  1866)  160 ;  B.  ^  0.  Bailto.  Co.  v.  Blocker,  27  Md.  E.  286 ; 
Kane  v.  Lizardi,  5  La.  431 ;  Sanford  v.  Railroad  Co.,  23  N.  Y. 
344.  Owners  are  liable  for  the  conduct  of  the  master  as  mas- 
ter during  the  voyage,  and  for  any  ill-treatment  of  the  passen- 
gers by  the  master  in  his  capacity  as  such,  a  remedy  may  be  had 
against  the  vessel  herself.  Abbott  Adm.  B.  257.  Vessels  car- 
rying passengers  for  hire,  says  Mr  Justice  Nelson,  stand  on  the 
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same  footing  of  responsibility  as  those  carrying  merchandise,  the 
passage-money  in  the  former  case  being  the  equivalent  for  the 
freight  in  the  latter ;  that  the  vessel  as  well  as  the  owner  is  re- 
sponsible for  a  breach  of  a  contract  with  the  passenger.  Same 
Case,  1  Blatch.  861 ;  Parsons  on  Ship.  80 ;  The  Revenge^  8 
Wash.  267 ;  BaUUm  v.  Steamer  State  BightSj  Grabbe,  46.  Re- 
peated decisions  of  the  Supreme  Court  of  Massachusetts  are  to 
the  same  effect,  as  will  sufficiently  appear  by  the  following  cita- 
tions :  Moore  v.  Fitehhurg  R.  M.,  4  Gray,  465 ;  Hewett  v.  Swift  et  €d,j 
S  Allen,  428.  Wherever  there  is  a  contract  between  the  master 
and  another,  the  master,  says  Hoar,  J.,  is  responsible  for  the  acts 
of  his  servant  in  executing  the  contract,  although  the  act  is  fraud- 
ulent and  one  without  his  consent.  Sawe  v.  Newmareh^  12  Allen, 
55 ;  Seymour  v.  Qreewwood,  7  Hurl.  &  Nor.  857  ;  Aycrigg^e  Es^re 
V.  N.  T.  ^  E.  Railroad  Co.,  1  Vroom  (N.  J.),  462 ;  Pem.  R.  R. 
Co.  V.  Vandivery  42  Penn.  St.  870.  Examined  in  any  point 
of  view,  the  court  is  of  the  opinion  that  the  instruction  given  to 
the  jury  was  erroneous,  and  the  verdict  is  set  aside  and  a  new 
trial  granted. 


Benjamin  B.  Enight  and  Albebt  S.  Gallup,  Assignees  of 
Amasa  Manton  V,  The  Old  National  Bans. 

The  direeton  of  a  national  bank,  organized  under  the  act  of  June  8d,  1864,  adopted  the 
following  by-law:  "  No  person  Indebted  to  the  bank  shall J>e  allowed  to  sell  or  transfer 
his  or  her  stock  without  the  consent  of  a  majority  of  the  directors,  and  this  whether 
liable  as  principal  or  surety,  and  whether  the  debt  or  liability  is  due  or  not**  A  stock- 
holder indebted  to  the  bank  assigned  by  deed  in  trust  for  the  benefit  of  his  creditors  his 
stock  without  the  consent  of  the  directors,  and  the  assignees  requested  the  bank  to  record 
the  deed  of  assignment  upon  the  transfer-book  of  the  bank,  or  that  they  might  **  be  al« 
lowed  to  transfer  the  stock  to  themseWes  on  the  books  of  the  bank.**  The  requests  were 
refused  by  the  bank.  Held,  that  the  by-law  was  valid,  and  that  the  directors,  under 
§  8  of  the  act  referred  to,  had  power  to  adopt  the  same. 

Manton  became  the  proprietor  and  holder  of  eighty  shares  of 
the  capital  stock  of  the  Old  National  Bank  in  the  place  of  eighty 
shares  of  stock  previously  held  by  him  in  the  State  Bank  of  that 
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name,  and  continued  to  be  such  proprietor  and  holder  from  the 
organization  of  the  bank  as  an  association  for  banking,  under 
the  acts  of  Congress,  until  he  transferred  the  same  to  tlie  plain- 
tiffs as  his  assignees.  Such  transfer  was  made  on  the  18th  of 
Febniarj,  1867,  by  deed  in  trust  for  the  benefit  of  creditors,  and 
on  the  same  day  the  plaintiffs  presented  the  deed  of  assignment 
to  the  defendant  bank,  and  requested  that  the  same  might  be  re- 
corded upon  the  transfer-book  of  the  bank,  or  that  they  might  be 
permitted  to  transfer  the  stock  to  themselves  upon  the  books  of 
the  bank,  in  the  form  prescribed  by  the  directors,  but  the  corpo- 
ration defendants  refused  both  requests,  and  also  refused  to  allow 
the  plaintiffs  to  make  any  transfer  of  the  stock,  to  secure  their 
rights  under  the  deed  of  assignment.  Damages  were  claimed  by 
the  plaintiffs,  of  the  defendant  bank,  in  an  action  of  trespass  on 
the  case  for  the  injuries  to  the  plaintiffs,  occasioned  by  the  refusal 
to  allow  such  transfer  of  the  stock  in  question  to  be  recorded,  or 
made  on  tlie  books  of  the -bank. 

The  defendants  justified  their  refusal  to  allow  the  stock  to  be 
entered  upon  their  books  as  transferred,  upon  the  ground  that 
the  proprietor  and  assignor  of  the  stock  was  indebted  to  the  bank, 
that  the  bank,  at  the  time  of  the  assignment,  and  of  the  demand, 
held  two  bills  of  exchange,  drawn  by  Dorr  and  Morgan,  and  ac- 
cepted by  the  firm,  of  which  the  holder  and  assignor  of  the  stock 
was  a  copartner  in  trade.  Those  bills  of  exchange  were  as  fol- 
lows :  One  was  dated  Nov.  26th,  1866,  for  $5,000,  and  the  otlier 
was  dated  Feb.  4th,  1867,  for  the  sum  of  $7,000,  and  both  were 
made  payable  to  the  order  of  the  drawees  four  months  from  date, 
and  were  by  them*  endorsed  to  the  defendant  bank,  and  were 
there  discounted  on  the  day  of  their  date  for  the  benefit  of  the 
drawers. 

Provision  was  made  in  the  articles  of  association  that  the  board 
of  directors  should  consist  of  eight  stockholders,  and  that  a  ma- 
jority of  the  directors  should  constitute  a  quorum  to  do  business, 
and  that  the  directors  should  have  power  to  make  all  by-laws 
that  might  be  proper  and  convenient  for  them  to  make  under 
said  act  for  the  general  regulation  of  the  business  of  the  associa- 
tion, and  the  entire  management  and  administration  of  its  afiairs, 
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which  by-laws  might  prohibit,  if  the  directors  should  so  determine, 
the  transfer  of  stock  owned  bj  any  stockholder  who  might  be 
liable  to  the  association  either  as  principal  or  debtor,  or  other- 
wise, without  the  consent  of  the  board. 

On  the  10th  of  January,  1867,  the  board  of  directors,  seven 
being  present,  adopted  the  following  by-law :  ^'  That  no  person 
indebted  to  the  bank  shall  be  allowed  to  sell  or  transfer  his  or 
her  stock  without  the  consent  of  a  majority  of  the  directors,  and 
this  whether  liable  as  principal  or  surety,  and  whether  the  debt 
or  liability  is  due  or  not."  Authority  to  adopt  by-laws,  if  the 
directors  so  determine,  which  shall  prohibit  the  transfer  of  stock 
owned  by  any  stockholder  who  ma^  be  liable  to  the  association, 
either  as  principal  debtor  or  otherwise,  without  the  consent  of 
the  directors^  was  expressly  conferred  in  the  articles  of  associa- 
tion which  are  signed  by  all  the  persons  who  united  to  form  the 
body  corporate,  as  recognized  in  §  8  of  the  act.  Pursuant  to  that 
authority  the  by-law  in  question  was  adopted  by  the  directors, 
and  the  same  was  in  full  force  at  the  time  the  demand  was  made, 
that  the  deed  of  transfer  should  be  recorded,  and  the  court  said 
'*it  is  clear  to  a  demonstration  that  the  language  of  the  by-law  is 
sufficiently  comprehensive  to  justify  the  refusal,  and  that  the 
plaintifis  have  no  cause  of  action  if  the  by-law  is  valid." 

B.  T,  Eames  and  Samuel  Curry ^  for  the  plaintiffs. 

J.  Q:  Marhland  and  C.  S,  Bradley^  for  defendants. 

CuFFORD,  J.  Persons  uniting  under  this  act  to  carry  on  the 
business  of  banking,  are  required  to  enter  into  articles  of  associ- 
ation, and  it  is  expressly  enacted  that  the  articles  may  contain 
any  other  provisions,  not  inconsistent  with  the  act,  which  the  as- 
sociation may  see  fit  to  adopt  for  the  regulation  of  its  business 
and  the  conduct  of  its  affairs ;  and  it  requires  no  argument  to 
show  that  the  provision  contained  in  the  articles  of  association,  if 
valid,  did  authorize  the  directors,  if  they  saw  fit,  to  prohibit  by 
by-laws  the  transfer  of  stock  owned  by  any  stockholder  who  was 
liable  to  the  association,  either  as  principal  debtor  or  otherwise, 
without  the  consent  of  the  directors.  Beyond  all  doubt,  the 
provision  in  question  was  incorporated  into  the  articles  of  associ- 
ation by  virtue  of  the  power  conferred  by  §  5  of  the  act  author- 
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izing  such  associations,  and  which  requires  the  persons  forming 
the  same  to  enter  into  articles  specifying  the  object  for  which  the 
association  is  formed,  and  also  allows  tlie  association  to  incorpo- 
rate any  other  provision  into  the  articles,  not  inconsistent  with 
the  act,  which  the  association  may  see  fit  to  adopt  for  the  regu- 
lation of  the  business  and  the  conduct  of  its  affairs.  Search  is 
made  in  vain  for  any  provision  of  the  act  inconsistent  with  the 
provision  in  question,  as  incorporated  into  the  articles  of  associa- 
tion, and  if  none  can  be  found,  then  it  is  clear  that  the  power  of 
the  directors* to  adopt  the  by-law  is  beyond  all  doubt,  as  the  lan- 
guage of  the  provision  of  the  fifth  article  is  as  full  and  explicit 
to  that  effect  as  could  well  be  chosen. 

Direct  authority  is  conferred  upon  tlie  directors  of  the  bank  to 
define  and  regulate  by  by-laws,  not  inconsistent  with  the  provi- 
sions of  the  act,  the  manner  in  which  stock  shall  be  transferred, 
its  general  business  conducted,  and  all  the  privileges  granted  by 
the  act  to  associations  under  it  shall  be  exercised  and  enjoyed, 
and  it  is  contended  by  the  defendants,  that  the  power  of  the 
directors  to  adopt  the  by-law  in  question  may  be  sustained,  as 
warranted  by  that  provision.  Suppose  they  are  in  error  in  that 
regard,  still  it  is  clear  that  §  8  of  the  act  is  not  inconsistent  with 
the  provision  contained  in  the  articles  of  association,  which  in 
terms  gives  that  power  to  the  directors,  and  if  not,  then  the 
defendants  are  justified  in  having  refused  to  record  the  transfer 
of  the  stock,  as  it  is  sufficient  for  their  defence  that  the  directors 
possessed  the  power  to  adopt  the  by-law  whether  they  derived  it 
from  §  8  of  the  act,  or  whether  they  derived  it  from  the  special 
provision  incorporated  into  the  articles  of  association  under  the 
power  conferred  upon  the  association  by  §  5.  Banking  associa- 
tions, unless  prohibited  by  their  charter,  may  provide  that  the 
shares  of  their  stock  shall  not  be  transferable  until  the  share- 
holder shall  discharge  all  the  debts  due  by  him  to  the  association; 
and  it  is  well  settled  that  such  a  by-law,  if  adopted  by  proper  au- 
thority, includes  the  liabilities  of  the  shareholder  which  have  not 
matured,  as  well  as  those  payable  on  demand.  Such  a  provision 
creates  a  valid  lien  against  an  assignee  of  the  stock,  even  where 
the  shareholder  is  only  under  a  contingent  liability,  if  the  as- 
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signee  takes  the  stock  with  notice  of  the  lien,  and  gives  no  notice 
to  the  bank  of  the  transfer  until  the  liability  has  become  fixed. 
Leggett  v.  Sing  Sing  Bank,  24  N.  Y.  286.  Power  was  given  to 
the  Hudson  fay  Company  by  their  charter  to  make  by-laws  for 
the  better  government  of  the  company,  and  for  the  management 
of  their  trade,  and  they  made  a  by-law  that  if  any  of  their  mem- 
bers should  be  indebted  to  the  company  his  company-stock  should 
be  liable  in  the  first  place  for  the  payment  of  such  debts  as  he 
might  owe  to  the  company,  and  that  the  company  might  seize 
and  detain  the  stock  as  security  for  such  indebtedness.  In  a 
contest  between  the  assignees  in  bankruptcy  of  the  shareholder 
and  the  company  the  by-law  was  adjudged  good  upon  the  ground 
that  the  legal  interest  in  all  the  stock  was  in  the  company.  ChUd 
V.  Sudwn  Bay  Co.  2  P.  Williams,  207 ;  Angell  &  Ames  on 
Corp.  (4th  ed.)  886. 

Where  the  charter  of  a  bank  provided  that  the  shares  of  the 
capital  stock  should  be  transferable  only  on  the  books  of  the 
bank  according  to  such  rules  as  the  directors  should  establish, 
and  also  provided  that  all  debts  actually  due  and  payable  to 
the  bank  by  a  stockholder  requesting  a  transfer,  must  be  satis- 
fied before  such  transfer  should  be  made,  the  Supreme  Court 
held  that  no  person  could  acquire  a  legal  title  to  any  shares 
except  under  a  legal  transfer  according  to  the  rules  of  the  bank,, 
that  if  any  person  took  an  equitable  assignment  it  must  be 
subject  to  the  rights  of  the  bank  under  the  act  of  incorpora- 
tion, of  which  he  was  bound  to  take  notice.  Union  Bank  v. 
Layrdj  2  Wheat  898.  Provisions  to  the  same  efiect  were  also 
contained  in  the  charter  of  the  Bank  of  Washington,  and  the  same 
court,  twenty  years  later,  held,  in  a  contest  between  The  United 
States  and  the  bank,  that  every  shareholder  of  a  bank  who  draws 
or  indorses  a  note  to  procure  a  loan  from  the  bank,  is  bound  to 
know  the  terms  of  the  charter  and  by-laws;  and  his  signature,  if 
it  is  so  provided  in  the  charter,  is  an  inchoate  pledge  of  his  stock 
as  security  for  such  paper ;  that  his  stock  gives  credit  to  the  loan, 
and  that  the  bank  under  such  circumstances  grants  the  loan  on 
the  faith  of  that  security.  Brent ^  etc.,  v.  Bank  of  Washington^ 
10  Pet.  615.    Shares  in  a  bank  whose  charter  provides  that  they 
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shall  be  transferable  only  at  its  bank,  and  on  its  books,  cannot, 
said  Shaw,  Gh.  J.,  be  eflfectuallj  transferred,  as  against  a  creditor 
of  the  vendor,  who  attaches  them  without  notice  of  any  transfer 
by  a  delivery  of  the  certificates,  together  with  an  assignment  and 
blank  power  of  attorney  from  the  vendor  to  the  vendee,  even  if 
notice  of  such  transfer  be  given  to  the  bank  before  the  attach- 
ment. Msher  v.  Haaex  Bank,  5  Gray,  379.  Many  other  cases 
might  be  referred  to  where  it  is  held  that  all  persons  unaflected 
with  notice  to  the  contrary,  are  at  liberty  to  act  upon  the  faitli  of 
the  title  being  where  it  appears  to  be  upon  the  books  of  the  bank. 
Sabin  V.  Bank  of  Woodstock,  21  Yt.  358 ;  Oxford  Turnpike  v. 
Bunnelj  6  Conn.  558 ;  Perpettud  Ins,  Co.  v.  Goo^feUow^  9  Mo. 
150 ;  Cunninghami  v.  Life  Ins.  ^  Trust  Co,,  4  Ala.  652 ;  Tuttle 
V.  Walton,  1  Kelly  (Ga.),  43 ;  Arnold  v.  Suffolk  Bank,  27  Barb. 
424 ;  McOready  v.  Rumsey,  6  Duer,  574.  Unquestionably,  where 
the  stock  of  a  corporation  is  by  the  terms  of  its  charter  or  by- 
laws transferable  only  on  its  books,  still  the  purchaser  who 
receives  a  certificate  with  power  of  attorney,  acquires  the  entire 
title,  legal  and  equitable  as  between  himself  and  the  seller,  with 
all  the  rights  which  the  latter  possessed,  but  as  between  himself 
and  the  corporation  he  acquires  only  an  equitable  title  which  the 
corporation  are  bound  to  recognize  whenever  he  presents  himself, 
if  before  any  effective  transfer  to  another  has  been  made  on  the 
books,  and  offers  to  do  the  acts  required  by  the  charter  and  by- 
laws to  make  a  valid  transfer,  until  those  acts  are  done,  he  is 
not  a  stockholder,  and  has  no  claim  to  act  as  such ;  but  pos- 
sesses, by  virtue  of  the  certificate  and  power  of  attorney,  as  be- 
tween himself  and  the  corporation,  the  right  to  make  himself, 
or  whomsoever  he  chooses,  a  stockholder  by  complying  with  the 
rules  prescribed  in  the  by-laws  or  charter.  Railroad  v.  Schuyler, 
84  N.  Y.  80. 

Complete  justification  for  the  act  of  the  defendants  in  refusing 
to  recognize  and  record  the  transfer  of  the  stock  in  this  case,  is 
found  by  the  Supreme  Court  of  the  State,  as  well  in  the  power 
granted  to  the  corporation  to  define  and  regulate  by  by-laws 
the  manner  in  which  its  stcok  shall  be  transferred,  as  well  as  in 
the  express  power  contained  in  the  articles  of  association,  that  the 
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directors  may,  if  they  so  determine,  prohibit  by  by-laws  the  trans- 
fer of  stock  owned  by  any  stockholder  who  may  be  liable  to  the 
association,  either  as  principal  debtor,  or  otherwise,  without  the 
consent  of  the  board ;  and  many  otiier  decided  cases  proceed 
upon  the  same  ground,  but  it  is  not  necessary  in  this  case  to  as- 
sume the  burden  of  the  first  branch  of  the  proposition,  as  the  by- 
law conforms  to  the  articles  of  association,  and  it  is  clear  that 
the  provision  in  the  articles  of  association,  under  which  the  by- 
law was  framed,  is  fully  warranted  by  the  act  of  Congress,  pro- 
viding for  a  national  currency.  Lockwood  v.  The  Banks^  9  B.  I. 
308 ;  Wains  v.  Bank  of  North  America^  8  S.  A  R.  86  ;  McDowell 
V.  Bank  of  Wilmington,  1  Barring.  27 ;  StebbinB  v.  Phoenix  Fire 
Ins,  Oo.,  3  Paige,  Oh.  850. 

Somewhat  different  views  were  entertained  by  the  Court  of 
Appeals  of  New  York  in  the  case  of  The  Bank  of  Attica  v. 
Manufadurers*  ^  Traders'*  Bank,  20  N.  T.  604,  which  is  much 
relied  on  by  the  plaintiffs.  Stockholders  of  banks,  formed  under 
the  general  banking  act  of  that  State,  were,  it  appears,  at 
that  time  vested  with  the  unconditional  right  of  transferring 
their  stock,  except  as  they  might  agree  to  limit  it  by  their 
articles  of  association.  Such  transfers  were  required  by  the 
articles  of  association  to  be  made  upon  the  books  of  the  bank ; 
and  the  provision  was,  that  '^  every  transfer  shall  be  made  and 
taken,  expressly  subject  to  all  the  conditions  and  stipulations 
contained  in  those  articles.  Suitable  books  for  the  registry  and 
transfer  of  the  shares  of  the  association,  were  required  to  be  kept 
by  the  directors,  and  they  were  empowered  "  to  make  such  by- 
laws and  regulations  for  the  government  of  themselves,  their 
officers  and  agents,  and  for  the  management  of  the  business  of 
the  association,  as  they  may  deem  expedient  and  proper,  not 
inconsistent  with  law,  or  these  articles  of  association,"  but  the 
articles  did  not  in  terms  give  the  direction  and  power  to  provide 
that  the  stock  should  be  subject  to  the  lien  of  the  corporation 
for  the  indebtedness  of  the  stockholders,  and  the  court  held  that 
the  articles  of  association  did  not  authorize  the  directors  to  adopt 
a  by-law,  making  provision  for  such  a  lien,  and  that  a  purchaser 
of  the  stock,  notwithstanding  the  directors  had  adopted  such  a 
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by-law,  had  an  equitable  lien  to  the  stock,  free  fiXHn  any  lien  in 
favor  of  the  bank.  Whether  the  rule  adopted  in  that  case  is 
correct  or  incorrect,  the  case  before  the  court  is  wholly  unaffected 
by  that  decision,  as  the  power,  under  which  the  directors  in  this 
case  adopted  the  by-law  in  question,  is  contained  in  the  articles 
of  association,  and  was  incorporated  into  those  articles  of  associa- 
tion, in  pursuance  of  an  express  provision  contained  in  §  5  of  the 
act  of  Congress,  to  provide  for  a  national  currency. 

Express  authority  to  restrain  the  transfer  of  the  shares  by  the 
shareholders  was  entirely  wanting  in  the  articles  of  association 
in  that  case,  and  the  justification  of  the  act  of  refusal  to  recog- 
nize the  same  rested  entirely  upon  a  by-law  adopted  by  the  direc- 
tors, which  provided  that  no  transfers  of  stock  could  be  made 
unless  the  person  making  the  same  shall  previously  discharge  all 
debts  or  demands  due  or  contracted  by  him  or  her  to  the  bank* 
Strictly  confined  as  the  opinion  is  in  that  case  to  the  question 
before  the  court,  still  it  is  manifest  that  the  court  felt  obliged  to 
concede,  that  the  section  of  the  banking  act  which  provides  that 
the  shares  should  be  transferable  upon  the  books  of  the  bank  in 
such  manner  as  might  be  agreed  upon  in  the  articles  of  association^ 
would  allow  such  a  restraint  to  be  inserted  in  those  articles,  but 
they  held  that  the  directors  could  not  make  such  a  by-law  in  a 
case  where  the  articles  of  association  conferred  no  such  authority. 
Much  weight  is  certainly  due  to  that  distinction,  as  the  articles 
of  association  must  receive  the  assent  of  all  the  primary  stock- 
holders, and  are  within  the  knowledge  of  every  purchaser  of  the 
stock  ;  but  it  is  not  necessary  to  decide  in  this  case  whether  the 
directors  could  properly  adopt  such  a  by-law  or  not,  in  a  case 
where  they  are  not  authorized  so  to  do  by  the  articles  of  associa- 
tion. They  were  authorized  by  the  articles-  of  association  in  this 
case  to  adopt  the  by-law  in  question,  and  it  is  expressly  admitted 
in  the  case  of  Botmback  v.  The  Salt  Spring%  National  Bank^  53 
Barb.  505,  that  Vhere  the  articles  of  association  confer  the  power 
to  make  such  a  by-law,  that  the  by4aw  is  valid,  and  that  it  binds 
the  subsequent  purchaser  of  the  stock,  and  the  court  is  not  re- 
ferred to  any  decision  where  a  contrary  doctrine  is  mentioned. 
Oomment  upon  the  provisions  of  the  prior  act  of  Congress  is  un- 
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necessary,  as  that  is  repealed,  and  the  case  before  the  court  is 
governed  entirely  by  the  act  now  in  force.  12  Stat,  at  Large, 
665 ;  18  Ibid.  118.  Banking  associations,  formed  ander  the  act 
of  Congress,  are  forbidden  by  §  35  of  the  act  to  make  any  loan 
or  discount  on  the  security  of  the  shares  of  its  own  capital  stock, 
or  to  be  the  purchaser  or  holder  of  any  such  shares,  unless  such 
security  or  purchase  shall  be  necessary  to  prevent  loss,  upon  a 
debt  previously  contracted  in  good  faith.  13  Stat,  at  Large,  110. 
Just  such  a  provision  is  contained  in  the  banking  law  of  the 
State  of  Connecticut,  where  it  is  enacted  that  no  bank  shall  make 
any  loan  or  discount  on  pledges  of  its  own  stock,  and  the  Su- 
preme Court  of  that  State  held  that  that  enactment  did  not 
invalidate  a  provision  in  the  certificates  that  the  stock  of  the  share- 
holders should  be  subject  to  their  indebtedness  to  the  incorpora- 
tion, that  a  loan  or  discount  on  a  pledge  of  stock  is  an  expression 
of  mercantile  origin,  and  is  understood  to  mean  a  loan  or  dis- 
count, where  the  stock  of  the  person  for  whose  benefit  the  loan 
or  discount  is  made,  or  that  of  another  is  expressly  and  specifi- 
cally pledged  at  the  time  for  its  payment.  Van  Sands  v.  MtddU- 
9ex  Co.  Bank^  26  Conn.  144.  Such  a  provision,  forbidding  loans 
on  such  security,  is  not  inconsistent  with  the  power  conferred  in 
the  articles  of  association,  as  was  held  by  the  Supreme  Court  of 
Ohio  in  the  case  of  Canant  et  al.  v.  Seneca  Co,  Banky  1  Oliio  St. 
B.  298,  to  which  particular  reference  is  made,  as  showing  the 
reasons  upon  which  the  conclusions  rest.  In  re  Bigdowj  1  B.  R. 
208 ;  JEx  parte  Plant,  4t  Dea.  &  Chitt.  R.  160.  Congress  un- 
doubtedly intended  in  repealing  the  provision  in  §  86  of  the 
former  act,  that  no  shareholder  in  any  association  under  the  act 
should  have  power  to  sell  or  transfer  any  shares  held  by  him, 
in  his  own  right,  so  long  as  he  should,  either  as  principal  debtor, 
surety,  or  otherwise,  be  liable  to  the  association  for  any  debt 
which  should  have  become  due,  and  remained  unpaid,  etc.,  to 
relieve  the  holders  of  bank  shares  from  the  restrictions  imposed 
by  that  section,  and  in  a  case  where  the  articles  of  association 
did  not  contain  any  provision  authorizing  the  directors  to  adopt 
a  by-law  providing  for  such  restraint  in  the  sale  and  transfer  of 
shares,  the  Supreme  Court  held,  that  loans  made  by  national 
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banks  do  not  give  a  lieu  to  the  bank  on  the  stock  of  such  stock- 
holders, but  the  articles  of  association  in  tlie  case  at  bar  do  con- 
fer that  authority  upon  the  directors,  and  the  directors,  having 
exercised  that  power  under  the  authority  conferred  in  the  articles 
of  association,  and  adopted  the  by-law  in  question,  the  same  is 
clearly  valid,  and  furnishes  a  complete  justification  to  the  de- 
fendants for  their  refusal  to  record  the  transfer  of  the  stock, 
as  demanded  by  the  plaintiff.    Bank  v.  Lanier^  11  Wall.  374. 

Prior  to  the  repeal  of  the  antecedent  act,  the  directors  in  that 
case  had  adopted  a  by-law  providing  for  such  a  restraint  in  the 
sale  and  transfer  of  the  stock  owned  by  a  delinquent  stock- 
holder ;  but  the  Supreme  Court  held  that  the  repeal  of  the  prior 
act,  inasmuch  as  it  removed  the  restriction,  left  the  by-law  with- 
out any  foundation,  and  the  by-law,  which  provided  for  the  same 
restriction,  also  fell  with  the  repeal  of  the  act  on  which  it  rested. 

Well-founded  doubt  as  to  the  correctness  of  that  decision  can- 
not be  entertained,  as  the  by-law  was  adopted  under  the  act  of 
Congress,  which  was  repealed,  and  not  under  the  articles  of  as* 
sociation,  which  did  not  confer  any  power  upon  the  directors  to 
adopt  any  such  restriction.  But  the  facts  in  the  case  at  bar  are 
entirely  different,  as  the  articles  of  association  in  this  case  ex- 
pressly provide  that  by-laws  may  be  adopted  which  shall  ^^  pro- 
hibit, if  the  directors  shall  so  determine,  the  transfer  of  stock 
owned  by  any  stockholder  who  may  be  liable  to  the  association, 
either  as  principal  debtor  or  otherwise,  without  the  consent  of 
the  board."  Opposed  to  this  conclusion,  it  may  be  suggested 
that  the  shares  of  a  stockholder  are  evidenced  by  certificates ; 
that  such  certificates  are  sometimes  used  as  collaterals,  and  that 
they  are  bought  and  sold  in  the  market,  and  that  a  person  pur- 
chasing without  due  inquiry  may  suffer  loss.  But  if  that  sugges- 
tion is  made,  there  are  two  answers  to  it,  either  of  which  is 
decisive :  — 

That  such  certificates  are  not  negotiable  instruments.  Such 
a  certificate  does  not  partake  of  the  character  of  a  negotiable 
instrument ;  and  the  bona  fide  assignee  of  the  same,  with  power 
to  transfer  the  stock,  takes  the  certificates  as  a  contract,  subject 
only  to  the  equities  which  existed  against  his  assignor,    ilfd- 
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chanics  Bank  v.  Railroad^  8  Kern.  628;  Bank  v.  Lanier,  11 
Wall.  877 ;  Bank  of  Qeargetoum  v.  Laird,  2  Wheat.  893 ;  Steh- 
bins  V.  Ins.  Co.,  8  Paige,  Ch.  850. 

That  a  purchaser  cannot  acquire  any  greater  rights  than  his 
grantor  possessed,  as  all  persons  dealing  in  the  stock  of  a  bank 
are  bound  to  take  notice  of  the  charter,  or  articles  of  association, 
which  is  a  proposition  too  generally  admitted  to  require  argument 
in  its  support. 

Seven  only  of  the  eight  directors  were  present  at  the  meeting 
when  the  by-law  in  question  was  adopted,  and  it  is  objected 
by  the  plaintiffs  that  the  by-law  is  inoperative  on  that  account ; 
but  the  response  made  by  the  defendants  to  that  objection  is  so 
full  and  decisive  that  it  does  not  seem  to  be  necessary  to  enter 
into  that  inquiry.  Most  of  the  authorities  upon  the  subject  are 
referred  to  in  the  supplemental  argument  by  the  defendants,  and 
they  show,  in  the  judgment  of  the  court,  that  the  objection,  as 
applied  to  the  facts  of  the  case  at  bar,  is  not  well  founded. 

Judgment  for  the  defendants,  with  costs. 
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John  T.  Seavey,  as  father  of  John  E.  Sbavby,  minor.  Petitioner 
for  Habeas  Corpus  v.  T.  Seymour,  Military  Commander  at 
Fort  Preble ;  William  K  Habbington,  as  father  of  Chables 
W.  Habbington,  Petitioner  v.  Same. 

Under  §  14  of  the  Judiciary  Act,  justices  of  the  Supreme  Court  and  District  Courts  have 
power  to  grant  writs  of  habeas  corpus  where  a  person  is  imprisoned  or  restrained  of  hit 
liberty,  for  the  purpose  of  inquiry  into  the  cause  of  the  commitment;  but  the  writ  is' 
uo  case  extends  to  prisoners  in  jail,  unless  when  they  are  in  custody  under  or  by  color 
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of  the  aathority  of  the  United  States,  or  are  committed  for  trial  before  some  court  of  the 
same,  or  are  to  be  brought  into  a  court  to  testify. 

Under  that  act  a  Circuit  Court  has  no  authority  to  re-examine  a  decision  of  a  District 
Court. 

The  first  section  of  the  act  of  February  5, 1867,  confers  upon  all  the  Judges  and  Justices 
of  the  Courts  of  the  United  States,  in  addition  to  the  authority  previously  conferred, 
power  to  grant  writs  of  habeoi  corpm  in  all  oases  where  any  person  may  be  restrained 
of  his  or  her  liberty  in  riolation  of  the  Constitution  or  any  law  or  treaty  of  the  United 
States,  and  giyes  an  appeal  from  the  decision  of  an  inferior  to  the  Circuit  Court. 

In  case  of  the  enlistment  into  the  service  of  the  United  States,  without  the  consent  of  parent 
or  guardian,  of  a  person  under  eighteen  years  of  age,  on  a  hearing  under  a  petition  for 
a  writ  of  habetu  corpus^  parol  evidence  is  admissible  to  show  the  age  of  the  recruit. 

The  certificate  of  enlistment  is  not  conclusive  that  the  recruit  was  of  age  sufiicient  to  enter 
into  the  contract. 

The  first  proyiso  of  §  20  of  the  act  of  February  24,  1864,  does  not  Test  the  exdusive 
jurisdiction  of  applications  of  this  nature  in  the  Secretary  of  War. 

If  the  recruit  was  under  the  age  of  eighteen  years,  his  certificate  under  oath  that  he  was 
of  the  age  required  for  lawful  enlistment,  would  not  be  conclusive  as  to  the  actual  fact. 

The  act  of  March  8, 1816,  repealed  the  act  of  December  10,  1814,  which  made  the  enlist- 
ment binding  upon  all  persons  under  the  age  of  twenty-one  years  as  well  as  upon  persons 
of  full  age. 

By  the  act  of  the  24th  of  February,  1864,  the  Secretary  of  War  is  empowered  to  order  the 
discharge  of  all  persons  in  the  military  service  who  are  under  the  age  of  eighteen  years 
at  the  time  of  the  application  for  the  discharge,  provided  it  appears  on  due  proof  that 
such  persons  are  in  the  service  without  the  consent  of  parent  or  guardian,  provided 
bounties,  advance,  etc.,  are  first  repaid  to  the  government  and  the  local  authorities. 

But  this  does  not  give  the  Secretary  of  War  exclusive  jurisdiction  of  such  applications. 

This  proTision  giving  the  Secretary  of  War  power  to  hear  such  applications,  is  not  repug- 
nant to,  or  a  repeal  of,  §  14  of  the  Judiciary  Act. 

In  order  to  work  a  repeal  by  implication  there  must  be  a  positive  repugnancy  between  the 
proTisions  of  the  older  and  later  statute. 

Upon  an  application  for  a  writ  of  habeas  corpus  before  the  District  Court,  there  was  no 
defence  that  the  recruit  was  awaiting  a  trial  under  a  charge  of  desertion  before  a  mili- 
tary court,  and  no  evidence  to  that  effect  introduced  before  that  court:  Held  that  at  the 
hearing  of  the  appeal  before  the  Circuit  Court,  the  suggestion  that  that  fact  was  shown 
by  the  return  could  not  avail  the  respondent,  because  the  jurisdiction  of  the  Circnit 
Court  in  this  case  was  purely  appellate. 

The  return  on  the  writ  should  be  signed  by  the  person  to  whom  it  was  directed. 

The  proper  course  is  for  the  petitioner  to  make  his  answer  to  the  return  on  the  writ,  and 
not  to  make  his  allegations  in  taXL  in  the  petition. 

All  the  facts  necessary  to  an  understanding  of  the  case  are  re- 
cited in  the  opinion. 

Strout  and  Qagcj  for  petitioners. 

2!  F.  Barr  and  A.  B.  Gardiner^  for  the  United  States. 

CuppoED,  J.  •  Provision  is  made,  by  §  14  of  the  Judiciary  Act, 
that  either  of  the  justices  of  the  Supreme  Court,  as  well  as  the 
judges  of  the  District  Courts,  shall  have  power  to  grant  writs  of 
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Jiabeas  corptiB  "  where  a  person  is  imprisoned,  or  restrained  of 
his  liberty/'  for  the  purpose  of  an  inquiry  into  the  cause  of  com- 
mitment ;  but  the  same  section  provides  that  the  writ  ^^  shall  in  no 
case  extend  to  prisoners  in  jail,  unless  when  they  are  in  custody 
under  or  by  color  of  the  aiithority  of  the  United  States,  or  are 
committed  for  trial  before  some  court  of  the  same,  or  are  necessary 
to  be  brought  into  court  to  testify."    1  Stat  at  Large,  82. 

Circuit  Courts,  under  that  act,  possess  no  power  to  re-examine 
a  decision  of  the  District  Court,  as  the  act  makes  no  provision  for 
the  removal  of  such  a  case  from  the  District  to  the  Circuit  Court 
by  writ  of  error  or  appeal ;  and  the  reported  decisions  of  the 
Circuit  Court  do  not  show  a  case  where  appellate  jurisdiction  in 
such  a  case  was  ever  exercised  in  a  Circuit  Court. 

Appellate  jurisdiction  is  exercised  in  such  cases  by  the  Su- 
preme Court  over  the  decisions  of  the  Circuit  Courts,  as  appears 
by  many  reported  cases;  but  the  Circuit  Courts  have  never 
claimed  to  exercise  the  power  to  re-examine  the  decisions  of  the 
District  Courts  in  such  cases  under  the  Judiciary  Act. 

Tested  by  the  regulations  prescribed  in  that  act,  it  is  clear  that 
the  appeal  before  the  court  should  be  dismissed,  as  the  Circuit 
Courts  would  possess  no  jurisdiction  to  re-examine  the  decisions 
of  a  District  Court  in  such  a  case ;  but  §  1  of  the  act  of  the  5th 
of  February,  1867,  confers  the  power  upon  all  of  the  justices  and 
judges  of  the  courts  of  the  United  States,  in  addition  to  the  au- 
thority previously  conferred,  to  grant  writs  of  habeas  corpus  in 
all  cases  where  any  person  may  be  restrained  of  his  or  her  lib- 
erty in  violation  of  the  Constitution,  or  of  any  treaty  or  law, 
of  the  United  States ;  and  the  provision  is,  that,  from  the  final 
decision  of  any  judge,  justice,  or  court  inferior  to  the  Circuit 
Court,  an  appeal  in  silbh  case  may  be  taken  to  the  Circuit  Court 
for  the  district  in  which  said  cause  is  heard,  under  the  regula- 
tions prescribed  in  the  same  section.     14  Stat,  at  Large,  883. 

Pursuant  to  that  provision,  the  appellee,  on  the  10th  of  Sep- 
tember, 1870,  filed  his  petition  under  oath,  in  the  District  Court 
for  this  district,  praying  that  a  writ  of  habeas  corpus  might  issue 
in  the  case  before  the  court,  to  bring  into  court  the  body  of  the 
person  named  in  the  petition,  and  that  he,  the  person  so  named, 
might  be  discharged  from  his  confinement. 
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He  represented  in  his  petition  that  he,  the  petitioner,  was  the 
father  of  the  person  so  named ;  that  his  son  was  a  minor  under 
the  age  of  eighteen  years,  and  that  he,  the  petitioner,  was  enti- 
tled to  the  custody  and  services  of  his  son ;  tliat  he,  the  son,  was 
unlawfully  imprisoned  and  restrained  of  his  liberty  by  the  appel- 
lant at  Fort  Preble,  in  this  district ;  that  he,  the  petitioner,  was 
informed  that  the  appellant  claimed  to  hold  his  son  under  and 
by  virtue  of  a  pretended  enlistment  into  the  army  of  the  United 
States,  but  alleged  that  the  enlistment,  if  any  such  is  set  up,  is 
illegal  and  void,  because,  as  he  alleged,  his  son  was  at  the  time, 
and  now  is,  a  minor  under  the  age  of  eighteen  years,  and  not 
emancipated  ;  and  that  he,  the  son,  did  not  have  the  consent  of 
the  petitioner  to  the  said  enlistment.  Return  was  made  to  the 
writ  that  the  person  named  was  held  at  the  alleged  place  of  con- 
finement by  reason  of  his  being  a  regularly  enlisted  solHier  in  the 
army  of  the  United  States,  and  that  he  is  also  awaiting  trial  on  a 
charge  of  desertion. 

Express  authority  is  given  in  the  act  to  the  petitioner  to  deny, 
under  oath,  any  of  the  material  facts  set  forth  in  the  returnj  and 
to  allege  any  fact  to  show  that  the  detention  is  in  contravention 
of  the  Constitution,  or  any  laws,  of  the  United  States.  Hearing 
was  had  in  the  District  Court,  and  the  District  Court  decided 
that  the  enlistment  of  the  person  named  in  the  petition  was  void, 
as  it  appeared  that  he  was  at  the  time  of  the  hearing,  as  well  as 
at  the  time  of  his  enlistment,  a  minor  under  the  age  of  eighteen 
years ;  and  the  District  Court  entered  an  order  or  decree  that 
the  person  so  named  be  discharged  from  his  said  confinement. 

Due  appeal  was  thereupon  taken  from  that  decision  of  the 
District  Court  to  this  court,  and  the  appeal  was  duly  entered  at 
the  last  term.  Sin^ce  that  time  the  parties  have  been  heard,  and 
the  case  now  comes  up  for  final  determination.  Certain  irregu- 
larities are  noticeable  in  the  proceedings  on  the  one  side  and  tiie 
other ;  but  the  case  will  be  examined  and  decided  as  if  none 
such  appeared,  as  they  have  been  substantially  waived  by  the 
parties. 

Power  to  grant  writs  of  haheeu  carpus  is  conferred  upon  the 
several  justices  and  judges  of  the  courts  of  the  United  States  by 
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§  1  of  the  act  of  1867,  in  addition  to  their  authority  in  that 
behalf  under  prior  laws,  in  all  cases  where  any  person  is  re- 
strained of  his  or  her  liberty  in  yiolation  of  the  Constitution,  or 
of  any  treaty  or  law,  of  the  United  States ;  and  it  is  clear  tliat  an 
appeal  in  all  such  cases,  where  the  petition  is  conunenced  in  the 
District  Court,  will  lie  from  the  final  decision  of  that  court  in 
the  case  to  the  Circuit  Court  of  the  United  States  for  the  district 
in  which  the  cause  was  heard.    Ux  parte  Yerger,  8  Wall.  102. 

Justices  and  judges  of  the  Federal-  Courts  are  empowered,  by 
§  14  of  the  Judiciary  Act,  ^^  to  grant  writs  of  habeas  corpus  for 
the  purpose  of  inquiry  into  the  cause  of  commitment "  ;  but  the 
additional  power  conferred  by  §  1  of  the  act  under  consideration 
is  ^'  to  grant  writs  of  habeoB  corpus  in  all  cases  where  any  person 
may  be  restrained  of  his  or  her  liberty  in  violation  of  the  Con- 
stitution, or  of  any  treaty  or  law,  of  the  United  States  ^' ;  and 
the  further  provision  is,  that  the  court  or  judge  granting  the 
writ  ^^  shall  proceed  in  a  summary  way  to  determine  the  facts 
of  the  case  by  hearing  testimony  and  the  arguments  of  the  par- 
ties interested ;  and  if  it  shall  appear  that  the  petitioner  is  de- 
prived of  his  or  her  liberty  in  contravention  of  the  Constitution 
or  laws  of  the  United  States,  he  or  she  shall  forthwith  be  dis- 
charged and  set  at  liberty.  14  Ibid.  886  ;  JEx  parte  Watkins,  8 
Pet.  201 ;  JEx  parte  Metzger,  5  How.  176 ;  Hurd  on  Hab.  Corp. 
160. 

Appeals  to  the  Circuit  Courts  lie  under  that  act  from  the  final 
decisions  of  the  District  Courts,  but  an  appeal  does  not  lie  from  the 
decision  of  the  District  Court  in  such  a  case  where  the  jurisdic- 
tion of  the  District  Court  is  derived  solely  from  §  14  of  the 
Judiciary  Act. 

Documents,  purporting  to  be  the  original  enlistment  of  the 
recruit,  were  introduced  in  each  case,  and  they  are  so  exactly 
alike  in  aU  particulars,  which  are  material  in  this  investigation, 
that  a  reference  to  one  will  be  sufficient  without  any  reference  to 
the  other.  Take,  for  example,  the  enlistment  of  the  recruit  first 
named.  He  states  his  name,  place  of  birth ;  that  he  is  aged 
twenty-one  years ;  also  his  occupation,  and  acknowledges  that  he 
voluntarily  enlisted  on  the  6th  of  June,  1869,  as  a  soldier  in  the 
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army  of  the  United  States  for  the  period  of  five  years,  unless 
sooner  discharged  by  proper  authority,  and  agrees  to  accept  such 
bounty,  pay,  rations,  and  clothing  as  are  or  may  be  established 
by  law.  Superadded  to  that  certificate  of  enlistment  is  the  cer- 
tificate of  an  oath  purporting  to  have  been  taken  by  the  recruit 
on  the  same  day,  in  which  he,  as  represented,  does  solemnly 
swear  that  he  will  bear  true  faith  and  allegiance  to  the  United 
States ;  that  he  will  serve  them  honestly  and  faithfully,  and  that 
he  will  observe  and  obey  the  orders  of  the  President,  and  the 
orders  of  his  superior  officers. 

Those  documents  are  admitted  to  be  genuine,  but  they  do  not 
contain  any  certificate  that  the  recruits,  or  either  of  them,  did, 
at  the  time  of  their  enlistment,  take  and  subscribe  any  oath  as 
to  their  respective  ages,  as  seems  to  be  contemplated  in  such 
cases,  by  a  recent  act  of  Congress.  12  Stat,  at  Large,  889. 
Appended  to  each  document  is  a  paper  purporting  to  be  a  certifi- 
cate of  an  oath,  subsequently  taken  by  the  recruit,  in  which  he 
certifies  that  he,  at  the  time  of  his  enlistment,  was  twenty-one 
years  of  age,  but  the  United  States  do  not  contend  that  such 
certificates  are  a  part  of  the  enlistments,  nor  do  they  rely  on 
them  as  conclusive  evidence  of  what  is  therein  certified. 

On  the  contrary,  they  concede  that  the  recruits  respectively 
were,  at  the  time  of  their  enlistment,  and  that  they  still  are, 
under  the  age  of  eighteen  years,  if  evidence  to  that  is  admis- 
sible, which  they  deny,  and  insist  that  parol  evidence  is  not  ad- 
missible to  prove  that  allegation. 

Views  diametrically  opposite  are  entertained  by  the  respec- 
tive parties  in  this  case,  as  appears  by  a  comparison  of  the  sev- 
eral propositions  submitted  by  their  counsel  at  the  argument. 

Based  on  the  state  of  facts  here  exhibited,  the  proposition  of 
the  petitioner  is,  that  the  enlistment  of  his  son  was  in  violation 
of  §  2  of  tlie  act  of  the  13th  of  February,  1862,  and  void,  as  he 
was  under  the  age  of  eighteen  years,  and  that  it  was  the  duty 
of  the  District  Court  to  grant  the  writ  of  habeas  carpus^  and  to 
discharge  his  son  from  his  imprisonment. 

Two  principal  answers  are  made  by  the  Government  to  that 
proposition,  and  if  either  of  them  can  be  sustained,  the  decision 
of  the  District  Court  must  be  reversed. 
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1.  That  the  evidence  offered  as  to  the  age  of  the  recruit  at  the 
time  of  his  enlistment,  is  not  admissible ;  that  the  certificate  of 
enlistment,  as  given  in  evidence,  is  conclusive  that  the  recruit 
was  of  sufficient  age  to  make  the  contract.  12  Stat,  at  Large,  339. 

2.  That  the  first  proviso  in  §  20  of  the  act  of  the  24th  of 
February,  1864,  operates  to  vest  in  the  Secretary  of  War  the  ex- 
clusive jurisdiction  to  hear  and  determine  such  an  application. 
18  Stat,  at  Large,  10  ;  13  Ibid.  380. 

Where  the  recruit  is  less  than  eighteen  years  of  age,  and  was 
mustered  into  the  military  service  without  the  consent  of  his 
parent,  guardian,  or  master,  proof  to  show  tliat  fact  has  always 
been  admissible  in  evidence,  except  for  the  period  of  three 
months,  as  hereafter  explained,  from  the  organization  of  the 
judicial  system  of  the  United  States  to  tlie  present  time,  and  it 
is  still  admissible  under  the  rules  of  law,  unless  it  can  be  held 
that  the  act  which  provides  that  "  the  oath  of  enlistment  taken 
by  the  recruit  shall  be  conclusive  as  to  his  age,"  has  established 
a  different  rule.    12  Stat,  at  Large,  839. 

Strong  doubts  are  entertained  whether  that  provision  can  have 
any  application  in  any  case  where  the  writ  of  habeas  corpus  is 
sued  out  by  the  parent,  guardian,  or  master,  but  it  is  unnecessary 
to  determine  that  point  in  the  case  before  the- court,  as  it  does 
not  appear  that  the  respective  recruits  did  take  any  oath  as  to 
their  age  at  the  date  of  their  enlistment.  As  before  explained, 
they  severally  made  oath  that  they  would  bear  true  faith  and 
allegiauce  to  the  United  States;  that  they  would  serve  them 
honestly  and  faithfully,  and  that  they  would  observe  and  obey 
the  orders  of  the  President  and  the  orders  of  their  superior  offi- 
cers ;  but  they  do  not,  as  appears  by  the  ceii;ificate  of  enlistment, 
make  any  representation  under  oath  as  to  their  respective 
ages. 

Construed  literally,  the  phrase  that  ^^  the  oath  of  enlistment 
taken  by  the  recruit  shall  be  conclusive  as  to  his  age,"  it  may  be 
conceded,  would  afford  some  support  to  the  theory  of  the  respon- 
dent, that  the  evidence  offered  to  show  that  the  recruits  were 
under  eighteen  years  of  age,  was  inadmissible,  but  it  cannot  be 
admitted  that  Congress  intended  to  enact  that  the  enlistment, 
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with  or  without  such  a  certificate,  should  be  conclusive  evidence 
that  a  given  relation  exists  between  the  United  States  and  a 
citizen,  when  the  same  section  of  the  act  of  Congress  enacts  that 
the  party  in  question  shall  never  hold  anj  such  relation  as  that 
imputed. 

Even  suppose  the  phrase  in  question  may  be  construed  as  en- 
acting in  respect  to  recruits  between  the  ages  of  eighteen  and 
twenty-one,  that  the  enlistment  shall  be  conclusive  that  they 
were  competent  to  make  such  a  contract,  which  is  not  admitted 
where  the  petition  is  filed  by  the  parent,  guardian,  or  master ; 
still  it  is  clear  that  it  cannot  properly  be  so  construed  in  respect 
to  recruits  under  the  age  of  eighteen  years,  as  the  same  section 
enacts,  ^'that  no  person,  under  the  age  of  eighteen,  shall  be 
mustered  into  the  service  of  the  United  States/' 

Congress,  in  the  opinion  of  the  court,  could  never  have  in- 
tended to  enact  that  the  certificate  of  enlistment  should  be  con- 
clusive as  to  the  validity  of  the  contract,  in  a  case  where  the  re- 
cruit is  declared  not  competent  to  be  mustered  into  the  military 
service,  by  the  same  section  that  contains  the  provision  which  it 
is  supposed  excludes  the  evidence  to  prove  its  invalidity.  Such 
a  construction,  if  not  positively  absurd,  would  certainly  violate 
one  of  the  acknowledged  canons  of  construction,  which  forbids 
that  any  part  of  a  statute  shall  be  held  to  be  without  meaning, 
as  it  is  clear  that  that  consequence  must  follow  if  such  a  view 
is  adopted  as  to  the  meaning  of  that  phrase. 

Support  to  the  opposite  view  is  also  derived  from  the  consider- 
ation, that  if  the  rule  assumed  by  the  respondent  may  be  applied 
where  the  recruit  is  under  the  age  of  eighteen,  it  may,  with 
equal  propriety,  be  applied  when  the  enlistment  is  of  a  recruit 
under  sixteen  years  of  age,  in  which  case  the  recruiting  or  mus- 
tering officer,  if  he  acted  knowingly,  is  liable  to  be  dismissed  the 
service,  with  forfeiture  of  pay  and  allowances,  and  ^^  shall  be  aub- 
ject  to  such  further  punishment  as  a  court  martial  may  direct.'' 
13  Stat,  at  Large,  880. 

Recruits,  it  seems,  are  sometimes  required  to  make  oath  as  to 
their  age  at  the  time  of  their  enlistment,  and  sometimes  they  are 
not,  as  is  sufficiently  shown  by  the  enlistments  and  the  certifi- 
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cates  appended  to  the  same  in  these  cases.  Attempt  was  made 
in  argument  to  show  that  the  enlistment  never  contains  any  such 
statement  of  the  recruit,  but  the  reports  of  judicial  decisions  fur- 
nish satisfactory  evidence  to  the  contrary,  as  appears  by  several 
cases.  In  re  Cline^  1  Ben.  R.  888 ;  In  re  StokeSy  1  Ibid.  841 ; 
In  re  Riley ,  Ibid.  408. 

Evidently  the  enlistment  cannot,  in  any  case,  be  regarded  as 
conclusive  of  the  age  of  the  recruit  unless  it  contains  the  certifi- 
cate of  the  recruit  under  oath  that  he  was  of  the  required  age, 
and  the  court  is  of  the  opinion  that  even  where  it  contains  such 
a  certificate  it  cannot  have  the  efiect  to  exclude  evidence  as  to 
the  actual  fact,  if  the  recruit  was  under  the  age  of  eighteen  years 
at  the  time  of  his  enlistment,  as  the  same  section  provides  ^^  that 
no  person  under  the  age  of  eighteen  shall  be  mustered  into  the 
United  States  service." 

Express  provision  is  made  by  §  11  of  the  act  of  March  16, 
1802,  that  no  person  under  the  age  of  twenty-one  years  should 
be  "  enlisted  or  held  "  in  military  service  without  the  consent  of 
his  parent,  guardian,  or  master,  if  any  he  had,  and  the  same  sec- 
tion enacted  that  if  any  ofiicer  should  enlist  any  person  contrary 
to  the  true  intent  and  meaning  of  that  act,  h^  should  be  liable 
to  the  penalty  therein  provided.  2  Stat,  at  Large,  185.  Many 
changes  were  subsequently  made  in  the  details  of  that  regulation, 
and  especially  during  the  war  of  1812,  not  material  to  be  noticed, 
as  one  of  them  contains  a  re-enactment  of  the  substance  of  the 
original  provision,  and  no  one  of  them  authorized  the  enlistment 
of  a  minor  under  the  age  of  eighteen  without  the  consent  of  the 
parent,  guardian,  or  master,  until  the  act  of  the  10th  of  Decem- 
ber, 1814,  was  passed,  which  was  appl*oved  only  fourteen  days 
before  the  treaty  of  peace  was  signed.  8  Stat,  at  Large,  146 ;  8 
Stat,  at  Large,  218 ;  2  Ibid.  792. 

Consent  in  writing  of  the  parent,  guardian,  or  master,  was 
required  by  the  act  last  referred  to,  which  was  a  supplementary 
act  for  the  more  perfect  organization  of  the  army  during  that 
war.  Tliroughout  that  period  it  is  clear  that  persons  under  tlie 
age  of  eighteen  could  not  be  enlisted  or  held  to  service  in  the 
army  without  the  consent,  oral  or  written,  of  the  parent,  guar- 
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dian,  or  master ;  but  §  1  of  the  act,  making  further  provision  for 
filling  the  ranks  of  the  army,  authorized  commissioned  officers 
in  the  recruiting  service  to  enlist  into  the  armj  any  free,  efiec- 
tive,  able-bodied  men  between  the  ages  of  eighteen  and  fifty 
years,  and  the  provision  was  that  the  enlistment  should  be  abso- 
lute and  binding  upon  persons  under  the  age  of  twenty-one 
years,  as  well  as  upon  persons  of  full  age,  where  it  appeared  that 
the  recruiting  officer  had  complied  with  all  the  requisitions  of  the 
laws  regulating  the  recruiting  service.  8  Ibid.  146.  Provision 
was  also  made  by  §  8  of  the  act,  that  so  much  of  §  5  of  the 
prior  act  as  required  the  consent  in  writing  of  the  parent,  guar- 
dian, or  master  to  authorize  the  enlistment  of  persons  under 
the  age  of  twenty-one  years, ''  shall  be,  and  the  same  is  hereby, 
repealed."  Such  consent  in  writing,  after  that,  was  certainly 
no  longer  necessary,  and  perhaps  the  better  opinion  is,  that  per- 
sons under  the  age  of  twenty-one  years  might  be  enlisted  into  the 
army  under  that  act  without  any  such  consent,  oral  or  written,  as 
that  required  under  prior  laws.  Concede  all  that,  still  it  is  clear, 
as  is  expressly  admitted  by  the  respondent,  that  the  act  repealing 
the  provision  requiring  such  consent  was  itself  repealed  by  §  7 
of  the  act  fixing  ,the  military  peace  establishment,  wliich  became 
a  law  in  less  than  three  months  after  the  provision  in  question 
was  repealed.    8  Stat,  at  Large,  225. 

War  had  then  terminated,  and  Congress  proceeded  without 
delay  to  reduce  the  army,  as  the  Congress  on  the  16th  of  March, 
1802,  had  previously  done,  re-enacting  many  of  the  provisions  of 
the  former  law,  and  prefixing  the  same  title  to  the  new  act. 

By  §  1  of  that  act  it  was  provided,  that  the  military  peace  estab- 
lishment should  consist  of  such  proportions  of  artillery,  ififantry, 
and  riflemen,  not  exceeding  in  the  whole  ten  thousand  men,  as 
the  President  should  judge  proper,  and  that  the  corps  of  engi- 
neers as  then  established  should  be  retained. 

§  4  of  the  same  act  prescribes  the  compensation,  subsistence, 
allowance,  etc.,  of  the  officers,  non-commissioned  officers,  pri- 
vates, etc.,  in  the  new  military  peace  establishment,  and  pro- 
vides in  express  terms  that  they  shall  be  the  same,  except  in 
certain  particulars  not  material  to  be  noticed,  as  are  prescribed 
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in  the  old  law  upon  that  subject.  All  the  corps  retained  bj  that 
act  were  declared  ^'to  be  subject  to  the  rules  and  articles  of 
war,"  and  §  7  provides  that  '^  they  sliall  be  recruited  in  the  same 
manner,  and  with  the  same  limitations  ....  as  are  authorized  " 
by  the  before-mentioned  old  law  upon  the  same  subject,  and  the 
act  to  raise  for  a  limited  time  an  additional  military  force.  2 
Stat,  at  Large,  481. 

Nothing  can  be  plainer  than  the  proposition  that  the  new  act 
fixing  the  military  peace  establishment  of  the  8d  of  March,  1815, 
repealed  that  part  of  §  1  of  the  act  of  the  10th  of  December, 
1814,  which  made  the  enlistment  absolute  and  binding  upon  all 
persons  under  the  age  of  twenty-one  years,  as  well  as  upon  per- 
sons of  full  age. 

Were  counsel  permitted  to  re-argue  the  case,  it  might  perhaps 
be  suggested  that  the  court,  in  the  case  of  Riley ^  1  Ben.  R.  415, 
decided  that  the  act  of  the  10th  of  December,  1814,  is  still  in 
force  and  unrepealed ;  but  it  would  be  a  sufficient  answer  to  that 
suggestion,  if  made,  that  the  court,  though  it  gave  a  pretty  thor- 
ough review  of  the  acts  of  Congress  upon  the  subject,  did  not 
refer  to  the  act  of  the  Sd  of  March,  1815,  which  is  the  repealing 
act,  as  is  admitted  by  the  counsel  for  the  respondent. 

Obliged  to  concede  that  the  act  of  the  10th  of  December,  1814, 
was  repealed  by  the  act  of  the  3d  of  March,  1815,  the  next  prop- 
osition of  the  appellant  is  that  the  latter  act  was  also  repealed 
by  subsequent  acts  of  Congress.  Support  to  tliat  proposition  is 
attempted  to  be  drawn  from  the  act  of  the  2d  of  March,  1821, 
and  from  the  act  of  the  2d  of  March,  1833,  the  act  of  the  23d  of 
May,  1836,  and  the  act  of  the  5th  of  July,  1838,  but  it  is  so  o1> 
yious  that  the  proposition  finds  no  such  support  as  is  supposed 
from  anything  contained  in  any  one  of  those  acts  of  Congress, 
or  from  the  whole  combined,  that  it  is  not  deemed  necessary  to 
reproduce  any  of  their  provisions.  3  Ibid.  616 ;  4  Ibid.  647 ;  5 
Ibid.  32 ;  5  Ibid.  266. 

Attention  is  also  called  to  three  opinions  of  the  Attorneys 
General,  but  the  inquiries  presented  in  those  cases  were  widely 
different  from  the  one  before  the  court,  and  it  is  quite  evident 
that  the  particular  question  involved  in  this  proposition  was  not 
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examined  at  all  iu  eitber  of  those  cases.     5^  Opinions,  313 ;  6 
Opinions,  474 ;  6  Ibid.  607.' 

Power  was  conferred  upon  tbe  Secretary  of  War,  by  §  5  of 
the  act  oj  the  28th  of  September,  1850,  to  order  the  discharge 
of  any  soldier  of  the  army  of  the  United  States  who,  at  the  time 
of  his  enlistment,  was  under  the  age  of  twenty-one  years,  upon 
evidence  being  produced  to  him  that  such  enlistment  was  without 
the  consent  of  his  parent,  guardian,  or  master ;  but  it  is  too  clear 
for  argument  that,  that ;  provision  did  not  have  the  effect  to 
repeal  or  modify  §  14  of  the  Judiciary  Act.  9  Stat,  at  Large, 
507. 

Express  authority  is  also  conferred  upon  the  Secretary  of  War 
by  §  20  of  the  act  of  the  24th  of  February,  1864,  to  "  order  the 
discharge  of  all  persons  in  the  military  service  who  are  under 
the  age  of  eighteen  years  at  the  time  of  the  application  for 
their  discharge,  when  it  shall  appear,  upon  due  proof,  that  such 
persons  are  in  the  service  without  the  consent,  either  express 
or  implied,  of  their  parents  or  guardians,"  provided  the  applicant, 
his  parent  or  guardian,  shall  first  repay  to  the  government,  and 
to  the  state  and  local  authorities,  all  bounties  and  advance  pay 
received  by  him  in  consequence  of  his  enlistment.  13  Stat,  at 
Large,  10. 

"  May  order  the  discharge,"  etc.,  are  the  words  of  that  provi- 
sion, but  Congress  subsequently  enacted  that  it  should  be  con- 
strued to  mean  that  the  Secretary  of  War  ^'  shall  discharge 
minors  under  the  age  of  eighteen  years  under  the  circumstances 
and  on  the  conditions  prescribed  in  §  20  of  the  former  act."  13 
Ibid,  880. 

Military  officers  are  forbidden,  by  the  same  section  of  the  act 
just  named,  to  enlist  or  muster  into  the  service  any  person  under 
the  age  of  sixteen  years,  with  or  without  the  consent  of  the  par- 
ent or. guardian;  and  the  further  provision  is,  that  such  person, 
if  so  enlisted  or  recruited,  shall  be  immediately  discharged  upon 
repayment  of  all  bounties  received,  and  that  such  reciuitiug  or 
mustering  officer  who  shall  knowingly  enlist  any  person  under 
sixteen  years  of  age,  shall  be  discharged  the  service,  with  for- 
feiture of  pay  and  allowances,  and  shall  be  subject  to  such  further 
punishment  as  a  court-martial  may  direct. 
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Beyond  all  doubt  the  effect  of  that  enactment  is  to  make  it  the 
duty  of  the  Secretary  of  War,  under  the  circumstances  and  on 
the  conditions  prescribed,  to  discharge  such  persons  who  are 
under  the  ago  of  eighteen  years  at  the  time  of  their  application, 
when  it  shall  appear,  upon  duo  proof,  that  such  persons  are  in 
the  military  service  without  the  consent,  either  express  or  im- 
plied, of  their  parents  or  guardians,  as  provided  in  the  former 
act,  and  the  appellant  contends  that  it  vests  in  the  Secretary  of 
War  the  exclusive  jurisdiction  to  hear  and  determine  such  an 
application,  but  the  court  is  entirely  of  a  different  opinion. 

Important  and  inalienable  liberties  and  privileges  were  either 
granted  or  secured  to  every  order  of  men  in  the  parent  country, 
by  the  great  charter,  whose  crowning  glories  are  those  essential 
clauses  which  protect  the  personal  liberty  and  property  of  all  the 
citizens,  by  giving  security  from  arbitrary  imprisonment,  and 
from  forcible  spoliation,  without  due  process  of  law. 

Centuries  afterward,  the  declaratory  statute,  called  the  petition 
of  right,  was  passed,  by  which  it  was  designed  to  subject  even 
the  sovereign  to  the  power  of  the  law,  and  bring  the  right  of 
personal  liberty  within  legal  protection,  and  to  afford  additional 
guarantees  against  arrest  without  due  process,  illegal  restraints, 
and  arbitrary  commitments. 

Special  reference  ought  also  to  be  made  to  another  fundamental 
statute  which,  with  the  two  others  previously  mentioned,  consti- 
tute the  constitutional  safeguards  of  personal  liberty  in  the  parent 
country. 

Prior  to  that  enactment  the  courts  had  decided  they  could  not 
upon  habeas  corpus  either  bail  or  deliver  a  prisoner,  though  com- 
mitted without  any  cause  assigned,  in  case  he  was  committed  by 
the  special  command  of  the  king,  or  by  the  lords  of  the  privy 
council.     8  Bl.  Com.  184. 

Indignant  at  such  a  decision,  the  parliament  enacted  that  any 
person  committed  even  though  by  the  king  himself,  in  person,  or 
by  his  privy  council,  should  have  granted  unto  him,  without  any 
delay  upon  any  pretence  whatlBoever,  a  writ  of  habeas  earpusj 
upon  demand  or  motion  made  to  the  court  of  King's  Bench  or  Com- 
mon Pleas,  and  that  thereupon  the  court,  within  three  court  days 


452  MAINE  DISTRICT. 

8«ave/  et  al.  v,  Seymoar. 

p 

after  the  return  is  made,  should  examine  and  determine  the 
legality  of  such  commitment,  and  should  do  what  to  justice  might 
appertain  in  delivering,  bailing,  or  remanding  such  prisoner.  8 
Ibid.  185. 

Throughout  that  period,  however,  notwithstanding  the  errors 
of  judicial  decisions,  and  the  culpable  delays  in  the  administra- 
tion of  justice,  the  writ  of  habects  earptis  was  the  chief  if  not  the 
only  reliance  of  the  citizen  against  illegal  restraint  and  unlawful 
imprisonment. 

Partial  remedy  for  such  evils  in  judicial  administration  was 
provided  by  the  statute  just  referred  to,  which  gave  the  courts 
jurisdiction,  even  though  the  commitment  was  made  by  the  king 
or  privy  council,  but  other  abuses  had  also  crept  into  daily  prac- 
tice which  had  in  some  measure  defeated  the  benefit  of  that  great 
constitutional  remedy. 

Judicial  errors  of  the  kind  mentioned,  when  committed  at  a 
still  later  period,  had  the  effect  to  arouse  parliament  a  second 
time  to  a  sense  of  the  incalculable  importance  of  that  essential 
safeguard  of  civil  liberty,  which  finally  led  to  the  enactment  of 
the  statute  ever  since  known  as  the  habeas  carpus  act,  and  as  the 
second  great  charter  of  that  country  for  the  protection  of  the  citi- 
zen from  unlawful  imprisonment,  and  the  aggressions  of  arbitrary 
power. 

Reference  is  here  made  to  judicial  decisions  and  parliamentary 
acts,  which  preceded  even  the  discovery  of  our  own  country ; 
but  when  our  ancestors  immigrated  here  they  brought  with  tliem, 
as  a  part  of  the  common  law,  those  great  and  essential  guaranties 
and  safeguards  of  civil  liberty  against  unlawful  imprisonment  and 
arrest,  without  due  process  of  law.  They  claimed  the  full  pos- 
session of  the  rights,  liberties,  and  immunities  of  British  sub- 
jects, and,  in  their  early  legislative  assemblies,  insisted  upon  a 
declaratory  act,  acknowledging  and  confirming  such  rights,  liber- 
ties, and  immunities.  1  Story  on  Const.  (3d  ed.)  §  165 ;  An- 
cient Char.  43  &  214. 

Guaranties  and  safeguards  equally  effectual  are  also  found  in 
the  Constitution  of  Massachusetts  adopted  in  1870,  before  the 
convention  assembled  which  framed  the  Federal  Constitution. 
Gen.  Stat.  Mass.  15  -  81. 
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When  the  Constitution  was  ordained,  it  was  declared  by  the 
framers  that  one  of  the  purposes  for  which  it  was  established  was 
to  secure  the  blessings  o£  liberty ;  and  it  also  provides  that  the 
privilege  of  habeas  corpus  shall  not  be  suspended  unless  when  in 
cases  of  rebellion  or  invasion  the  public  safely  may  require  it ; 
that  the  trial  of  all  cases  of  impeachment  shall  be  by  jury ;  that 
DO  person  shall  be  held  for  a  capital,  or  otherwise  infamous,  crime, 
unless  on  a  presentment  of  a  grand  jury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  militia  when  in  actual  ser- 
vice in  time  of  war  or  public  danger.  Very  strong  doubts  are 
entertained  whether  Congress  could  constitutionally  pass  a  law 
giving  the  exclusive  power  to  the  Secretary  of  War  to  hear  and 
determine  such  cases  as  those  mentioned  in  the  petitions  before 
the  court ;  but  it  is  quite  unnecessary  to  determine  that  question, 
as  the  court  is  of  the  opinion  that  the  provision  which  requires 
the  Secretary  of  War  to  discharge  such  persons,  when  application 
is  made  to  him,  is  in  no  respect  repugnant  to  §  14  of  the  Judi- 
ciary Act. 

Decided  cases  are  referred  to  which  give  some  support  to  the 
o{>posite  theory ;  but  it  is  not  deemed  necessary  to  give  them 
much  examination,  as  the  question,  in  the  judgment  of  the  court, 
must' turn  upon  the  construction  of  the  two  acts  of  Congress  pre- 
yfously  mentioned,  when  considered  in  connection  with  the  act 
under  which  the  petitions  in  this  case  were  filed.  Applications 
for  discharge  in  such  cases  may  be  made  by  such  minors  to  the 
Secretary  of  War ;  and  the  provision  is,  that  he  shall  order  a 
discharge  if  it  appears  upon  due  proof  that  the  applicant  is  in 
the  military  service  without  the  consent,  either  express  or  im- 
plied, of  his  parent  or  guardian ;  but  there  is  not  a  word  in  the 
section  to  show  that  the  parent  or  guardian  may  not  apply  to  the 
associate  justice  pf  the  Supreme  Court,  or  to  the  circuit  judge,  or 
to  the  district  judge  for  the  district,  for  the  same  relief  which  the 
Secretary  of  War  may  grant. 

Repeals  by  implication  are  never^favored.  On  the  contrary, 
the  rule  is  that  there  must  be  a  positive  repugnancy  between  the 
provisions  of  the  new  law  and  the  old  to  work  a  repeal  by  impli- 
cation, and  even  then  the  old  law  is  only  repealed  to  the  extent 
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of  such  repugnancy.  Wood  v.  U.  S.^  16  Pet.  86S ;  U.  S.  y.  Walkery 
22  How.  811 ;  2  Dwarris  on  Stat.  538. 

Suppose  it  was  otherwise,  and  that  the  theory  that  the  author- 
ity given  to  the  Secretary  of  War  to  discharge  such  minors  is 
inconsistent  with|§  14  of  the  Judiciary  Act^  still  the  conclusion 
would  not  benefit  the  appellant,  as  the  petitions  in  these  cases 
were  filed  under  the  act  passed  three  years  subsequent  to  the 
act  which  gives  that  authority  to  the  Secretary  of  War ;  and, 
by  the  act  last  mentioned,  power  to  grant  writs  of  habeas  eorpuSj 
in  all  cases  where  any  person  may  be  restrained  of  his  or  her 
liberty  in  violation  of  the  Constitution  or  any  treaty  or  law  of  the 
United  States,  is  expressly  given  to  the  several  courts  of  the 
United  States,  and  to  the  several  justices  and  judges  of  such 
courts,  within  their  respective  jurisdictions,  in  addition  to  the 
authority  conferred  by  the  prior  acts  of  Congress.  14  Stat,  at 
Large,  385. 

Such  an  enactment  evidently  contemplates  a  judicial  remedy, 
and  indeed  the  writ  of  habeas  corpus  is  everywhere  regarded  as 
a  judicial  writ,  and  the  only  one  which  is  designed  to  procure 
liberation  from  illegal  confinement. 

By  all  the  forms,  the  writ  is  directed  to  the  person  detaining 
another,  and  commands  the  person  to  whom  it  is  directed  to  pro- 
duce the  body  of  the  prisoner,  or  person  detained,  together  with 
the  day  and  cause  of  his  capture  and  detention,  to  submit  to  and 
receive  whatsoever  the  court  or  judge  awarding  the  writ  may 
determine  in  that  behalf. 

Grant  that,  and  it  is  still  insisted  by  the  appellant  diat  the 
decree  of  the  District  Court  discharging  the  petitioners  is  errone- 
ous, because  the  return  shows  that  the  petitioners  are  awaiting 
trial  as  deserters  ;  but  the  decisive  answer  to  that  objection  is, 
that  no  such  defence  was  set  up  in  the  District  Court,  nor  was 
any  evidence  introduced  in  that  court  to  support  the  allegation 
of  the  return. 

Where  the  petition  is  filed  and  the  case  heard  in  the  District 
Court,  the  case  can  only  be  removed  into  the  Circuit  Court  by 
appeal,  and  in  tliat  state  of  the  case  the  jurisdiction  of  the  Cir- 
cuit Court  is  wholly  appellate. 
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Power  to  re-examine  the  decree  of  the  District  Court  is  all  the 
power  in  such  a  case  which  is  possessed  bj  the  Circuit  Court ; 
and  such  re-examination  must  be  made  upon  the  same  evidence 
as  that  introduced  in  the  District  Court,  except  in  case  where 
competent  evidence  was  offered  and  excluded  which  should  have 
been  admitted.  Errors  of  the  District  Court  may  be  corrected ; 
but  it  was  not  the  intention  of  Congress,  in  providing  for  an 
appeal,  to  give  the  party  a  new  trial,  unless  the  same  should  be 
ordered  by  the  appellate  court  for  some  error  committed  by  the 
District  Court. 

Two  irregularities  are  noticed  in  the  proceedings  which  were 
not  the  subject  of  remark  by  either  party  at  the  hearing.  Sub- 
sequently they  were  discovered  by  the  court,  and  the  atten- 
tion of  counsel  was  invited  to  the  subject,  with  leave  to  each 
party  to  file  an  additional  brief.  Since  that  time,  briefs  on  the 
one  side  and  on  tlie  other  have  been  received,  and  the  subject 
attentively  considered. 

One  of  the  errors  is  in  respect  to  the  return,  which  is  not 
signed  by  the  person  to  whom  the  writ  is  directed,  nor  docs  it 
contain  any  explanation  in  that  behalf.  Probably  the  returning 
officer  is  the  commanding  officer  of  the  military  post,  and  the 
proper  one  to  make  the  return,  but  the  necessity  for  any  further 
inquiry  igto  the  matter  is  obviated  by  the  waiver  of  the  objection 
by  the  petitioners. 

Petitioners  in  such  a  case  may  deny  any  of  the  material  facts 
set  forth  in  the  return,  or  they  may  allege  any  fact  to  show  that 
the  detention  is  in  contravention  of  the  Constitution  or  the  laws 
of  the  United  States.  Instead. of  waiting  till  the  return  was 
made,  and  then  making  their  answer  to  it,  they  set  forth  their 
response  to  it  in  their  petition,  but  inasmuch  as  the  allegations 
of  the  petitions  are  full  and  explicit  to  the  point,  and  are  also 
imder  oath,  the  court  is  of  the  opinion  that  the  objection  ought 
not  to  prevail  in  the  appellate  court,  especially  as  it  was  not 
made  in  the  District  Court,  nor  in  ^he  Circuit  Court,  until  the  at- 
tention of  counsel,  subsequent  to  the  hearing,  was  called  to  it  by 
the  appellate  court. 

The  decrees  of  the  District  Court  are  respectively  aflSrmed. 
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Wentwobth  EiLLAMy  Libellant,  v.  The  Schooner  Ebi,  Obed  B. 
BoYCE  et  ab.,  Claimanto  and  Appellants. . 

Maritime  liens  are  founded  in  commercial  usage,  and  the  proper  remedy  to  enforce  the 
same,  whether  arising  Arom  a  marine  tort  or  contract,  is  by  a  suit  in  rem  commenced 
where  the  res  is  found. 

Jurisdiction  in  rem  is  exclusive  in  the  District  Courts,  but  the  suit  may  be  instituted  in  the 
District  where  the  rts  is  found,  irrespective  of  where  the  injury  for  which  satisfaction  is 
•ought  occurred. 

A  general  allegation  of  negligence  in  a  collision  case  is,  on  the  part  of  the  libellant's  Tosseil, 
not  sufficient  to  constitute  a  valid  defence  even  in  pleading.  Specification  as  to  what 
was  done  or  omitted  and  caused  the  accident  must  be  made. 

A  vessel  in  the  evening  waslying-to  on  the  starboard  tack,  with  her  helm  bard  a>port,  with 
a  competent  lookout  properly  stationed,  and  with  signal-lights  fully  dit>played  as  re- 
quired by  law.  Another  vessel  was  discovered  directly  ahead.  The  order  was  given 
not  to  change  the  helm,  and  a  collision  took  place.  Held^  that  no  negligence  could  be 
charged  to  those  on  board  the  vessel  first  named  for  not  keeping  her  to  her  course. 

Inevitable  accident  in  cases  of  collision  is  where  a  disaster  takes  place,  occasioned  exclu- 
sively by  natural  causes,  without  any  fault  on  the  part  of  the  owners  or  those  intrusted 
with  the  management  of  either  vessel. 

Two  vessels  were  lying-to  just  prior  to  a  collision,  which  took  place  in  the  night, — one 
with  competent  lookout  properly  stationed,  the  required  signal-lights,  on  the  starboard 
tack,  with  helm  hard  a-port ;  the  other  liad  her  red  light  burning  brightly.  Just  before  the 
collision  the  green  light  was  burning,  but  not  as  brightly  as  it  should  have  done.  In  the 
attempt  by  an  ofiicer  to  turn  it  up  it  went  out.  It  was  handed  to  a  seaman,  and  was  only 
seen  on  the  starboard  side  by  the  master  when  the  two  vessels  were  close  together.  No 
person  was  specifically  appointed  or  stationed  as  a  lookout.  All  tlie  crew  were  abaft  of 
the  mainmast  just  before  the  collision.  A  collision  ensued.  Held^  not  an  inevitable  ac- 
cident, but  that  the  vessel  last  referred  to  was  in  fault.  e 

The  rules  of  navigation  require  seasonable  precautions  to  avoid  danger  In  collision  cases. 

The  ground  upon  which  the  vessel  in  fault  in  this  case  was  clearly  liable  was  the  absence 

of  an  appointed  and  properly  stationed  lookout. 

• 

Adkiraltt  appeal.  Libel  in  rem  in  a  cause  of  collision.  De- 
cree in  the  District  Court  for  libellants.  Decree  affirmed.  Com- 
pensation was  claimed  by  the  libellant  as  master,  in  behalf  of 
the  owner  of  the  brig  Oilliat,  on  account  of  injuries  receiyed  by 
the  brig  in  a  collision  which  occurred  on  September  9,  1869, 
between  the  brig  and  the  schooner  Eri,  whereby  the  former  was 
disabled  and  greatly  damaged. 

Heavily  laden  with  iron,  the  brig  was  bound  on  a  voyage  from 
Ardrossan  in  Scotland  to  Portland  in  this  district.  The  schooner 
was  employed  in  the  coasting-trade,  and  was  also  bound  to  Port- 
land to  deliver  a  cargo  of  staves  which  she  had  shipped  at  Nor- 
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folk  in  the  State  of  Yirginia.  Both  vessels  had  proceeded  in 
safety  until  thej  arrived  off  the  coast  of  Maine,  a  day  or  two 
previous  to  the  disaster.  They  both  encountered  a  severe  gale 
the  day  prior  to  the  collision,  which  prevented  the  schooner  from 
coming  into  the  harbor,  and  caused  considerable  damage  to  the 
sails  of  the  brig  as  she  approached  the  coast,  making  it  neces- 
sary, in  the  judgment  of  the  master,  to  reef  the  main>trysail  to 
keep  the  vessel  to  the  wind.  He  lost  during  the  gale  the  main- 
topsail,  and  the  upper  and  lower  fore-topsails,  but  having  reefed 
and  set  the  trysail,  and  tried  the  pumps,  he  sent  one  watch  be- 
low  at- a  quarter  before  one  o'clock,  and  went  below  himself  for 
a  brief  period.  On  his  return  to  the  deck  he  heard  some  one 
forward  "  singing  out."  His  account  of  the  matter  was  that  at 
first  he  did  not  understand  what  it  was,  but  that  he  immedi- 
ately went  on  to  the  top-gallant  forecastle,  and  while  there  dis- 
covered that  it  was  a  vessel  directly  ahead  of  the  brig.  Inquiry 
was  at  once  made  by  him  of  the  man  at  the  wheel  how  the  helm 
was,  and  the  witness  testifies  that  he  received  for  reply  that  it 
was  hard  a-port,  and  that  he  gave  directions  that  it  should  not 
be  changed  without  his  orders. 

Although  the  schooner  was  exposed  to  the  same  gale  of  wind, 
she  rode  it  out  without  much  if  any  injury.  Some  of  her  deck 
load  was  washed  overboard,  and  three  or  four  thousand  staves 
were  lost  between  eight  and  ten  o'clock.  Before  ten  o'clock  the 
violence  of  the  gale  abated,  but  there  was  still  a. strong  wind,  and 
the  schooner  remained  ^^  hove  to  "  under  double-reefed  mainsail, 
the  master  not  feeling  safe  to  make  sail  on  the  vessel  on  account 
of  the  sea  and  the  wind.  Attempt  was  made  near  midnight  to 
work  the  pumps,  but  the  position  of  the  deck  load  had  been  so 
changed  by  the  sea  during  the  gale  that  the  men  could  not  use 
the  brakes.  During  that  period  the  master  was  at  the  wheel, 
but  the  mate  with  all  hands  was  forward,  engaged  in  the  attempt 
to  work  the  pumps,  bubsequently  the  mate  came  aft  and  took 
the  wheel,  and  the  master  went  forward  as  far  as  the  middle  of 
the  deck,  when  on  looking  ahead  he  saw  a  light.  Unable  at 
first  to  determine  what  kind  of  light  it  was,  he  called  the  pilot, 
and  directed  his  attention  to  it,  who  at  once  said  it  was  a  red 
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light,  when  he,  the  master,  gave  the  order  to  port  the  helm  and 
to  loose  and  hoist  the  jib  as  quick  as  possible.  He  also  directed 
the  watch  to  let  go  the  main-sheet  and  to  drop  the  peak,  and  it 
appeared  that  these  several  orders  were  promptly  obeyed,  but  it 
was  too  late,  and  the  two  vessels  came  together,  and  the  brig  re- 
ceived the  injuries  described  in  the  libel. 

A.  A,  Str<mtj  proctor  for  libellants. 

T.  B.  Reedy  proctor  for  appellants. 

Clifford,  J.  Maritime  liens  are  founded  in  commercial  usage, 
and  it  is  well-settled  law,  in  the  jurisprudence  of  the  United 
States,  that  the  proper  remedy  of  a  party  to  enforce  the  same, 
whether  the  lien  arises  in  consequence  of  a  marine  tort  or  from 
the  breach  of  a  maritime  contract,  is  by  a  suit  in  rem  commenced 
in  the  District  Court  of  the  United  States  where  the  res  or  the 
offending  thing  is  found,  l^e  Belfast^  7  Wall.  642.  Jurisdic- 
tion, where  the  proceeding  is  in  rem  to  enforce  a  maritime  lien, 
is  exclusive  in  the  District  Courts,  but  the  suit  may  be  instituted 
in  any  district  where  the  rea  br  the  offending  thing  is  found, 
whether  the  injury  for  which  satisfaction  or  compensation  is 
sought  occurred  in  that  district  or  elsewhere  within  the  United 
States,  or  upon  the  high  seas.  Process  in  rem  is  founded  on  a 
supposed  right  in  the  thing,  and  the  object  of  the  process  is  to 
obtain  the  thing  itself,  or  a  satisfaction  out  of  it,  for  some  claim 
resting  on  an  alleged  proprietary  right  in  the  thmg  which  the 
process  commands  shall  be  arrested,  and  held  subject  to  the  final 
order  of  the  court.     The  Commerce^  1  Black,  680. 

[At  this  point  the  court  reviewed  the  facts  found  in  the  fore- 
going statement.] 

Unquestionably  the  orders  given  by  the  master  of  the  schooner 
were  the  proper  ones,  if  they  had  been  seasonably  given,  to  have 
avoided  a  collision,  and  inasmuch  as  they  were  promptly  obeyed, 
the  conclusion  is  irresistible  that  they  were  too  late  to  effect  the 
desired  object.  Two  defences  are  set  up  by  the  appellants,  which 
are  not  in  all  respects  consistent,  either  in  theory  or  in  fact :  1. 
That  the  collision  was  occasioned  by  the  negligence  of  the  officers 
and  crew  of  the  brig  in  not  keeping  her  on  her  course  just  before 
and  at  the  time  when  the  collision  occurred.    2.  That  it  was  the 
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result  of  ineyitable  accident,  and  consequently  that  the  owners 
of  the  schooner  are  not  liable  for  the  damages  sustained  by  the 
brig.  Testimony  was  taken  on  both  sides,  and  the  parties  were 
heard  and  the  District  Court  entered  a  decree  for  the  libellant  in 
the  sum  of  $2,854.80,  whereupon  the  respondents  appealed  to 
this  court. 

Since  the  appeal  the  parties  have  been  heard  in  this  court 
upon  the  same  testimony  as  that  exhibited  in  the  court  below. 
Much  comment  upon  the  first  defence  set  up  by  the  respondents 
is' unnecessary,  as  it  finds  no  substantial  support  in  the  evidence. 
A  mere  general  allegation  of  negligence,  without  specifying  in  what 
the  negligence  consisted,  is  hardly  sufficient  to  constitute  a  valid 
defence,  even  in  pleading,  and  the  answer  in  this  case  is  not 
much  better,  as  it  only  alleges  that  the  officers  and  crew  of  the 
brig  were  negligent  in  not  keeping  the  vessel  on  her  course, 
without  any  specification  as  to  what  was  done  or  omitted  to  be 
done  which  caused  or  promoted  the  disaster.  Suppose,  however, 
that  the  answer  is  sufficiently  explicit,  still  it  is  quite  clear  that 
the  charge  is  wholly  unsustained  by  the  testimony,  as  the  brig 
was  lying'to  on  the  starboard  tack,  having  a  competent  lookout 
properly  stationed  on  the  vessel,  with  her  signal-lights  fully  dis- 
played, as  required  by  law.  Further  argument  upon  that  topic 
is  unnecessary,  as  the  defence  finds  no  substantial  support  in  the 
testimony,  as  is  pretty  much  conceded  by  the  respondents.  In- 
evitable accident  was  the  principal  defence  to  the  libel  in  the 
District  Court,  and  it  is  the  defence  chiefly  relied  on  in  this 
court.  Cases  of  collision  arise  where  the  disaster  was  occasioned 
exclusively  by  natural  causes,  without  any  fault  either  on  the  part 
of  the  owners  of  the  respective  vessels  or  of  those  intrusted  with 
their  care  and  management,  and  where  the  facts  are  so  the  rule 
of  law  is  that  the  loss  must  rest  where  it  fell,  on  the  principle 
that  no  one  is  responsible  for  such  an  accident.  The  PenuiyU 
vaniaj  24  How.  807  ;  John  Frazery  21  How.  194  ;  The  Morning 
lAght,  2  Wall.  560  ;  The  Shannon,  1 W.  Rob.  468. 

Where  either  party  is  guilty  of  negligence  or  fault,  such  a  rule 
cannot  be  applied,  as  the  libellant  is  entitled  to  recover  if  the  re- 
spondent alone  was  in  fault ;  and  if  the  libellant  alone  was  in 
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fault,  the  libel  must  be  dismissed ;  and  it  is  equally  clear  that  the 
damages  must  be  apportioned  between  the  offending  vessels  in  all 
cases  where  both  vessels  were  in  fault.  Sufficient  has  already 
been  remarked  to  show  that  the  brig  was  not  in  fault,  so  that  the 
only  remaining  inquiry  is  whether  fault  is  justly  imputable  to  the 
schooner.  Fault  is  imputed  to  her  in  the  libel,  and  if  that  allega- 
tion is  sustained  the  decree  should  be  affirmed,  and,  if  not,  it 
must  he  reversed,  as  where  neither  party  is  in  fault  the  loss  must 
rest  where  it  fell.  Both  vessels  were  lying-to  just  prior  to  the 
collision.  Doubts  were  entertained  at  the  argument  whether  the 
fact  was  so  in  respect  to  the  brig,  but  a  careful  revision  of  the 
testimony  on  that  point  shows  that  the  allegation  of  the  libel  as 
amended,  states  the  case  correctly.  Two  faults  are  imputed  to 
the  schooner,  and,  if  either  of  the  allegations  is  sustained,  the 
libellants  must  prevail.  They  are  as  follows :  1.  That  the  schooner 
had  no  lookout  properly  stationed  on  the  vessel.  2.  That  she 
had  no  signal-lights,  or  that  they  were  not  properly  displayed 
just  before  nor  at  the  time  when  the  two  vessels  came  together. 
All  of  the  schooner's  company  were  on  deck  at  the  time  of 
the  collision,  but  no  one  of  them  had  been  assigned  to  duty  as 
lookout  during  any  part  of  the  night,  and  it  does  not  appear  that 
any  one  of  the  number  was  attending  to  that  duty  just  before  the 
lights  of  the  brig  were  discovered.  On  the  contrary,  they  were 
all  abaft  the  mainmast  when  the  master,  having  discovered  a 
light  ahead,  called  the  pilot  and  inquired  of  him  what  it  was,  and 
the  case  shows  that  the  pilot  immediately  said  it  was  the  red  light 
of  a  vessel. 

Prior  to  the  time  when  the  pilot  came  on  deck  at  the  call  of 
the  master,  it  does  not  appear  that  the  lights  of  the  brig  had 
been  discerned  by  any  person  on  board  the  schooner^  except 
by  the  master,  although  the  vessels  were  in  very  close  prox- 
imity, and  the  danger  of  collision  was  imminent,  as  is  apparent 
from  the  testimony  of  the  master,  who  first  discovered  the  light. 
By  his  own  testimony,  it  appears  that  he  gave  immediate  orders 
to  the  man  at  the  wheel  to  port  the  helm,  and  directed  the 
men  to  hurry  forward  and  hoist  the  jib  as  quick  as  possible,  tell- 
ing them  to  cut  the  gaskets  if  they  found  it  difficult  to  unfasten 
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tbem,  showing  that  the  danger,  in  his  view,  was  a  pressing  one, 
and  that  it  called  for  the  utmost  promptitude.  Before  he  gave 
that  order  he  says  he  noticed  that  the  red  light  of  the  schooner 
was  burning  brightly  in  the  screen  where  it  belonged,  and  that 
he  also  looked  at  the  green  light  as  he  went  forward,  and  that 
it  also  was  burning,  but  not  so  brightly  as  it  ought  to  have 
been ;  that  he  tried  to  ^^  turn  it  up,"  and  that  it  went  out  en- 
tirely; that  he  then  took  it  down  and  handed  it  to  the  first 
man  he  met,  and  he  admits  that  he  does  not  know  that  it  was 
again  put  in  the  rigging.  He  subsequently  saw  that  light  in  the 
hands  of  one  of  the  crew  on  the  starboard  side  of  the  vessel,  but 
he  states  in  the  same  connection  that  the  jib-boom  of  the  brig  was 
at  that  time  nearly  over  the  schooner.  Evidently  the  time  for 
precautions  was  past,  as  the  collision  was  inevitable.  Lookouts 
and  ligh)»  were  wanted  earlier,  and  any  attempt  to  supply  their 
deficiency  at  that  moment  cannot  operate  as  a  valid  excuse  for 
the  neglect  to  supply  them  in  season,  as  required  by  the  rules  of 
navigation.  Extended  argument  to  show  that  the  rules  of  navi- 
gation require  that  a  vessel  should  have  a  lookout  properly  sta- 
tioned on  the  vessel  is  unnecessary,  as  the  views  of  this  court 
have  been  too  fully  and  too  often  expressed  upon  the  subject  to 
require  their  repetition  to  enforce  the  proposition.  Sailing-ships 
as  well  as  steamers  navigating  in  the  thoroughfares  of  commerce 
must  have  a  constant  and  vigilant  lookout  stationed  in  a  proper 
place  on  the  vessel,  and  charged  with  the  duty  for  which  a  look- 
out is  required,  and  he  must  be  actually  employed  in  the  duty  to 
which  he  was  assigned.  Lookouts  stationed  in  positions  where 
the  view  is  obstructed  either  by  the  lights,  rigging,  or  spars  of 
the  vessel,  do  not  constitute  a  compliance  with  the  rules  of  navi- 
gation, as  seamen  when  they  are  so  situated  are  as  incompetent 
to  perform  that  duty  as  if  they  were  physically  incapable  of  seeing 
an  approaching  vessel.  Chamberlain  et  aL  v.  Ward  et  aLj  21 
How.  570.  Perhaps  one  lookout  is  sufficient  for  small  vessels, 
but  they  should  never  be  without  some  one  to  perform  that  im- 
portant duty.  The  KeysUme  State^  22  How.  471 ;  Whitridge  v. 
I>ai,  23  How.  448 ;  The  Morning  Light,  2  Will.  650 ;  The  John 
Adams,  1  Cliff.  410. 
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Strong  doubts  are  also  entertained  whether  the  schooner  can 
be  held  to  be  excused  for  the  condition  in  which  her  lights  were 
at  the  time  of  the  accident,  but  it  is  not  deemed  necessary  to 
enter  very  fully  into  the  consideration  of  that  subject,  as  it  is 
clear  that  she  was  in  fault  in  not  having  a  competent  lookout 
properly  stationed  on  the  yessel.  Her  lights  certainly  did  not 
comply  with  the  fifth  article  of  the  sailing  rules,  and  the  evidence 
does  not  bring  the  case  satisfactorily  within  the  exceptional 
regulations  established  by  the  sixth  article,  13  Stat,  at  Large,  59. 

Decree  affirmed  with  costs. 


Samuel  Dutton,  Libellant   and  Appellant,  v.  Steam-Tug  Ex- 
PRESS,  Holt  et  als.,  Claimants,  Appellants. 

Masters  of  vessels  being  selected  by  the  owners,  the  latter  are  responsible  for  the  qualifies^ 
tions  of  the  former.  Masters  are  required  to  possess  and  exercise  reasonable  skill  and 
judgment  in  the  discharge  of  duty. 

Where  a  tow  is  Inshed  to  the  side  of  a  steam-tug,  and  depends  wholly  upon  it  for  motiTe 
power  and  steerage,  the  responsibility  for  the  navigation  of  both  is  wholly  on  the  tug. 

Where  a  vessel  is  drawn  by  a  hawser  extending  from  her  forward  part  to  the  stem  of  the 
tug,  both  vessels  Iiave  duties  to  perform,  and  it  may  then  happen  that  either  or  both  of 
the  vessels  may  be  in  fault  in  case  of  accident. 

Where  tow-lines  are  used  the  master  of  the  tow  is  bound  to  obey  all  proper  orders  of  the 
master  of  the  steamer. 

If  the  master  of  the  tow  refuses  or  neglects  such  reasonable  obedience,  or  fails  in  reasona- 
ble skill,  or  attention  to  his  duty,  the  owners  of  the  tug  are  not  to  be  held  responsible  )br 
the  consequences. 

In  this  case  the  owners  of  the  tug  wore  held  responsible  for  an  accident  to  the  tow,  because 
the  master  did  not  pursue  the  channel  in  a  river  which  he  was  requested  and  had 
tacitly  consented  to  take,  and  because  )ie  had  given,  on  entering  the  chamiel,  confused 
and  contradictory  orders,  which,  it  was  held,  led  to  the  accident. 

Admiralty  appeal  in  a  cause  of  damage  caused  by  the  fault  of 
the  Express,  by  which  the  schooner  of  the  libellants  was  mn 
agroxmd  and  injured.  The  place  of  injury  was  Union  River,  near 
Ellsworth,  Maine.  Dams^es  were  claimed  by  the  libellant,  as 
the  owner  of  the  schooner  A.  Hooper,  against  the  steam-tug 
Express,  for  the  breach  of  an  alleged  contract,  made  by  the  mas- 
ter of  the  steam-tug,  to  tow  the  schooner  from  the  wharf  where 
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the  schooner  was  lying,  at  Ellsworth  in  this  district,  down  the 
Union  River  on  her  voyage  to  Boston,  to  the  usual  place  of 
casting  off  vessels  in  tow,  at  the  mouth  of  the  river.  Pursuant 
to  that  contract,  as  the  libellant  alleged,  the  steam-tug,  on  the 
19th  of  July,  1869,  made  fast  to,  and  took  control  of,  the 
schooner ;  and  the  charge  in  the  libel  was  that  the  master  and 
crew  of  the  steam-tug,  in  towing  the  schooner  down  the  river  on 
her  voyage,  were  guilty  of  negligence  and  carelessness,  and  such 
want  of  skill  and  judgment  that  the  steam-tug  ran  th*e  schooner 
aground  and  injured  her  to  the  amount  of  $600.  Four  defences 
were  set  up  in  the  answer,  which  in  substance  and  effect  were  as 
follows :  — 

1.  That  the  master  of  the  steam-tug  did  not  make  any  such 
contract  as  that  set  forth  in  the  libel ;  that  he  did  not  make  any 
contract  upon  the  subject,  except  what  was  implied  from  the  fact 
that  he  made  fast  to  the  schooner,  for  the  purpose  of  towing  her 
down  the  river,  in  pursuance  of  his  ordinary  business  of  towing 
vessels ;  that  he  did  not  contract  to  tow  the  schooner  by  the  east- 
em  (Channel,  as  alleged  in  the  libel,  but  that  he  was  at  liberty  to 
tow  her  down  the  river  by  any  channel  which  he  as  master  of  the 
steam-tug  judged  safe  and  convenient. 

2.  That  the  schooner  grounded  at  the  entrance  to  the  western 
channel,  and  that  she  received  the  injuries  described  in  the  libel 
through  the  carelessness  and  negligence  of  her  master  and  crew, 
and  by  the  failure  on  their  parts  to  comply  promptly  with  the 
orders  and  directions  of  the  master  of  the  steam-tug. 

8.  That  the  injury  to  the  schooner  was  not  occasioned  by  her 
grounding,  but  by  the  vessel  keeling  over  toward  the  channel,  as 
the  tide  receded,  on  a  rock ;  that  the  injury  might  have  been 
prevented  if  the  master  had  removed,  or  even  shifted,  his  deck 
load,  or  if  he  had  taken  any  proper  precaution  in  the  emergency. 

4.  That  the  maf^ter  of  the  schooner  at  the  time  the  master  of 
the  steamtug  undertook  to  tow  the  schooner  down  the  river  mis- 
led the  master  of  the  steam-tug  as  to  the  draught  of  the  schooner 
when  loaded  ;  that  she  drew  more  water  than  he  represented  at 
that  time ;  and  that  she  would  not  have  grounded  if  his  repre- 
sentations had  been  true. 
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Testimony  was  taken  on  both  sides,  and  the  District  Court  over- 
ruled  the  several  defences  set  up  in  the  answer,  and  entered  a 
decree  for  the  libellant  in  the  sum  of  $  350  damages  and  costs  of 
suit,  whereupon  the  claimants  of  the  steam^tug  appealed  to  this 
court.  All  of  the  evidence  in  the  District  Court  was  sent  up  in 
the  transcript  of  the  record,  and  the  parties  have  entered  into 
written  stipulation  that  it  is  correctly  reported.  Since  the  ap- 
peal additional  testimony  was  taken,  and  the  parties  were  fully 
heard  upoh  all  the  questions  involved  in  the  pleadings.  The 
questions  were  almost  entirely  of  fact. 

A,  A.  Strout  and  Q-.  P,  Dutton^  for  libellant. 

Geo,  F.  Talbot  and  Hale^  and  Emery ^  for  claimants. 

Cliffobd,  J.  Masters  of  vessels  are  selected  and  appointed 
by  the  owners,  and  the  owners  are  responsible  that  the  master 
is  qualified  for  the  situation.  Vested  as  the  owners  are  with  the 
power  of  appointment,  they  are  under  obligations  to  employ  per- 
sons possessing  reasonable  skill  and  judgment  in  the  perform* 
ance  of  their  duties,  but  they  do  not  contract  that  they  shall 
possess  such  qualities  in  an  extraordinary  degree,  nor  are*  they 
insurers  that  the  masters,  in  any  given  emergency,  shall  do  what 
after  the  event  others  may  think  would  have  been  best,  if  it 
appear  that  they  exercised  reasonable  skill  and  judgment  in  view 
of  the  impending  peril.  The  Niagara^  21  How.  22 ;  The  Star  qf 
ffope^  9  Wall.  230. 

Compensation  for  the  damage  occasioned  to  the  schooner  by 
her  grounding  at  the  entrance  of  the  western  channel  of  the 
river  is  claimed  by  the  libellant  upon  the  ground  that  the  master 
of  the  steam-tug  contracted  to  tow  the  schooner  down  the  river 
by  the  eastern  channel,  and  that  he  committed  a  breach  of  the 
contract  in  attempting  to  enter  the  western  channel,  and  Uiat  he 
was  guilty  of  negligence  and  carelessness  in  the  performance  of 
his  duties  as  master  of  the  steam-tug.  Suppose  the  disaster  was 
occasioned  by  the  negligence  or  carelessness  of  the  master  of  the 
steam-tug,  or  by  his  want  of  due  skill  and  judgment  in  the  per* 
formance  of  his  duties,  it  is  quite  clear  that  the  owners  of  the 
steam-tug  would  be  responsible  to  the  libellant  for  the  injaries 
received  by  the  schooner,  even  if  no  such  contract  was  made  as 
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that  alleged  in  the  libel^  but  the  inquiry  whether  or  not  such 
a  contract  waa  made  becomes  a  matter  of  much  importance  in 
determining  the  question  whether  there  was  any  such  negli- 
gence and  carelessness  or  want  of  due  skill  and  judgment  as  is 
supposed  in  the  charge  made  by  the  libellant.  He  alleges  in 
the  libel  that  the  master  of  the  schooner  directed  the  master 
of  the  steam-tug  to  take  the  eastern  channel  of  the  riFcr,  and  not 
the  western,  in  towing  the  schooner  down  the  river,  and  that 
the  master  of  the  steam-tug  signified  his  assent  to  that  direc- 
tion. Direct  testimony  to  that  effect  is  given  by  the  master 
of  the  schooner,  and  the  record  shows  that  he  is  confirmed  by 
other  witnesses. 

On  the  day  alleged  in  the  libel,  the  schooner,  before  she  was 
taken  in  tow  by  the  steam-tug,  was  lying  at  Hall's  lower  wharf, 
loaded  with  two  thousand  two  hundred  cedar  sleepers  for  railroads, 
and  with  eight  thousand  feet  of  spruce  planks,  —  eight  or  nine 
hundred  of  the  sleepers  being  stowed  on  the  deck  of  the  vessel. 
Her  deck  load  was  seven  and  a  half  feet  high,  or  five  feet  above 
the  rail.  Inquiry  was  made  of  the  master  of  the  schooner,  by  the 
master  of  the  steam-tug,  early  in  the  morning,  before  high  tide, 
whether  the  schooner  would  be  ready  to  go  down  the  river  during 
that  tide,  and  the  testimony  shows  that  the  master  of  the  schooner 
answered  the  inquiry  in  the  affirmative,  and  that  the  master  of  the 
steam-tug  stated  in  reply,  that  he  had  an  engagement  to  tow  two 
yessels  down  the  river  to  Tinker's  wharf,  and  that  he  would  re- 
turn when  that  service  was  performed,  and  take  the  schooner  in 
charge.  About  eight  o'clock,  just  before  high  tide,  the  steam* 
tug  returned  from  the  performance  of  that  service,  and  it  ap- 
peared that  she  came  up  the  eastern  channel,  passed  the  steam- 
boat wharf,  and  came  alongside  the  schooner,  where  she  was 
lying  heading,  down  the  river.  Some  conversation  took  place 
between  the  master  of  the  steam-tug  and  the  master  of  the 
schooner,  at  that  time  each  standing  on  the  forward  part  of 
liis  vessel,  as  they  were  lying  starboard  and  starboard,  their 
bows  only  lapping.  Undoubtedly  the  master  of  the  steam-tug 
came  alongside  to  take  the  schooner  in  tow,  in  pursuance 
of  the  previous  conversation,  and  the  testimony  of  the  master 
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of  the  schooner  is,  that  he  asked  him  if  the  schoooer  was  ready 
to  start,  and  that  be  told  him  that  she  was,  excepting  that  liis 
cook  was  ashore,  and  that  he  would  come  on  board  immediately. 
Responsive  to  that,  the  master  of  the  steam-tug  said  it  was  get- 
ting near  high  water,  and  that  it  was  about  time  to  go ;  to  which 
the  master  of  the  schooner  replied,  that  he  need  not  wait  for  the 
cook ;  that  he  might  at  once  make  fast  to  the  schooner ;  and  he 
also  testifiea  that  he  told  the  master  of  the  steam-tug  that  he 
wanted  him  tx)  tow  the  schooner  by  the  eastern  channel ;  that 
the  master  of  the  steam-tug  asked  him  how  much  water  the 
schooner  drew }  that  he  told  him  that  she  drew  eight  and  a  half 
feet  strong;  and  that  the  master  of  the  steam-tug  stated  that  he 
could  take  the  schooner  out  by  the  western  channel  if  she  did 
not  draw  more  water  than  her  master  represented.  Then  fol- 
lows the  important  conversation  which,  if  true,  proves  the  con- 
tract substantially  as  alleged  in  the  libel.  Evidently  the  sen- 
tence last  reported  was  intended  as  a  proposition  to  tow  the 
schooner  through  the  western  channel ;  but  the  master  of  the 
schooner  testifies  that  he  immediately  replied  that  he  dared  not 
attempt  the  western  channel,  as  that  channel  was  obstructed, 
and  his  deck  load  was  so  high  he  was  afraid  of  getting  upset ; 
that  if  he  would  take  the  schooner  down  the  eastern  channel,  he, 
the  master  of  the  schooner,  was  ready  to  proceed  ;  but  if  not,  to 
let  the  schooner  remain  where  she  was,  as  he  would  not  attempt 
to  go  by  the  western  channel,  and  he  also  testifies  that  the 
master  of  the  steam-tug  said,  "Pass  your  lines  then,"  *'  Give 
us  your  lines,"  and  that  he  gave  them  the  lines,  supposing  they 
were  to  go  by  the  eastern  channel.  Express  confirmation  of  the 
statements  of  the  master  of  the  schooner  in  respect  to  the  alleged 
contract  is  found  in  the  testimony  of  several  witnesses,  examined 
by  the  libellant,  especially  in  that  of  the  pilot  of  the  steam-tug, 
and  that  of  two  seamen  stationed  on  the  forward  part  of  the 
schooner  at  the  time  the  arrangement  was  made  between  the 
masters  of  the  respective  vessels.  Attempt  is  made  to  impeach 
the  credit  of  the  pilot  as  a  witness,  by  showing  that  his  general 
reputation  for  truth  and  veracity  is  bad,  and  sevei'al  witnesses  were 
examined  by  the  respondents,  who  have  testified  to  that  efiect. 
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Witnesses  were  also  examined  upon  that  subject  by  the  libel- 
lant,  who  testify  that  they  have  never  heard  his  reputation  in 
that  behalf  questioned ;  but  it  is  not  necessary  for  the  court  to 
enter  much  into  tliat  inquiry,  as  the  statements  of  the  master  of 
the  schooner  in  respect  to  the  alleged  contract  are  satisfactorily 
confirmed,  even  if  that  of  the  pilot  is  not  entitled  to  belief.  Sup- 
port to  the  substance  of  his  testimony  is  also  derived  from  the 
testimony  of  the  master  of  the  steam-tug,  who  was  examined  by 
the  respondents.  His  attention  was  directly  called  to  the  sub- 
ject of  the  alleged  contract,  and  he  fails  to  contradict  the  most 
important  portion  of  the  testimony  of  the  master  of  the  schooner. 
He  denies  explicitly  that  there  was  anything  said  on  his  part 
about  the  eastern  channel,  but  he  does  not  deny  that  the  master 
of  the  schooner  told  him  that  the  western  channel  was  ob- 
structed, that  he  did  not  dare  attempt  to  go  out  by  that  channel, 
that  his  deck  load  was  so  high  that  he  was  afraid  of  getting  up- 
set, nor  does  he  deny  that  the  master  of  the  schooner  told  him 
to  let  his  schooner  remain  where  she  was  lying  unless  he  would 
take  her  down  the  eastern  channel.  Silent  acquiescence  on  the 
part  of  the  master  of  the  steam-tug  in  the  final  terms  proposed 
by.  the  master  of  the  schooner  was  as  effectual  to  close  the  con- 
tract as  an  express  assent  would  have  been,  as  he  must  have 
known  that  the  lines  of  the  schooner  were  passed  to  him  with 
the  distinct  understanding  on  the  part  of  her  master  that  he  was 
to  take  the  eastern  channel  of  the  river  in  performing  the  towage 
service.  Confirmation  of  the  theory  of  the  libellant,  that  the 
masters  of  both  vessels  understood,  when  the  trip  was  commenced, 
that  the  schooner  was  to  be  towed  down  the  river  through  the 
eastern  channel,  is  also  derived  from  the  course  pursued  in  leav- 
ing the  wharf  where  the  schooner  lay,  and  from  that  moment 
until  the  master  of  the  steam-tug  gave  the  order  to  the  schooner 
to  port  her  helm,  just  before  the  disaster  occurred.  Consider- 
able conflict  exists  in  the  testimony,  but  when  considered  as  a 
whole  it  is  persuasive  and  convincing  that  the  distinct  under- 
standing between  the  masters  of  the  schooner  and  steamtug  was 
that  the  schooner  was  to  be  towed  down  the  eastern  channel. 
Different  modes  of  towing  are  adopted  by  different  tow-boats,  or 
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even  by  the  same  tow-boat  on  different  occasions.  Where  the 
tow  is  lashed  to  the  side  of  the  steam-tng  and  depends  entirely 
upon  the  latter  as  well  for  steerage  as  for  motive  power,  the  re- 
sponsibility for  the  navigation  of  both  is  wholly  on  the  steam-tug^ 
as  the  tow  is  as  completely  under  the  control  of  the  steam-tug  as 
if  she  was  a  part  of  that  vessel.  The  Johnson^  9  Wall.  151. 
Cases  arise,  however,  where  the  tow  is  propelled  by  a  hawser  ex- 
tending from  the  forward  part  of  the  tow  to  the  stem  of  the  steam- 
tug,  and  in  such  cases  both  vessels  have  duties  to  perform,  and  it 
may  happen  that  the  steam*-tug  or  tow,  or  both,  may  be  in  fault, 
according  to  the  circumstances.  Sturffis  et  al.  v.  Bayer  et  al.j  24 
How.  121 ;  The  James  Gray^  21  How.  192. 

Tow-lines  were  used  in  the  case  before  the  court,  and  it  appears 
that  they  were  fastened  to  the  windlass  bitts  of  the  schooner,  and 
to  the  tow-post  constructed  for  the  purpose  near  the  stern  of  the 
steam-tug,  and  that  the  two  vessels  were  fifty  feet  apart,  as  they 
proceeded  down  the  river.  Masters  of  vessels  in  tow  in  such 
cases  are  bound  to  obey  all  the  proper  orders  of  the  master  of  the 
steam-tug,  as  the  chief  responsibility  for  the  navigation  of  both 
vessels  rests  upon  that  officer,  and  if  tHe  master  of  the  tow  refuses 
such  obedience,  or  is  guilty  of  negligence  and  carelessness,  or 
want  of  due  skill  and  judgment  in  the  performance  of  his  duties, 
the  owners  of  the  steam-tug  are  not  liable  for  the  consequences 
to  the  owners  of  the  tow.  Somewhat  difierent  rules  apply  in 
cases  where  the  rights  of  third  persons  are  involved,  but  where 
the  controversy  is  between  the  owners  of  the  steam-tug  and  the 
owners  of  the  tow,  it  is  clear  that  the  owners  of  the  former  are 
not  liable  if  the  disaster  was  occasioned  by  the  fault  or  miscon- 
duct of  those  in  charge  of  the  other  vessel. 

Suppose  such  a  contract  was  made  as  that  alleged  in  the  libel, 
still  the  respondents  contend  that  they  are  not  responsible  to 
the  owners  of  the  schooner  in  the  case  before  the  court,  because 
they  insist  that  the  disaster  was  occasioned  by  the  carelessness 
and  negligence  of  the  master  of  the  schooner,  and  by  his  refusal  or 
neglect  to  obey  promptly  the  order  of  the  master  of  the  steam- 
tug.  Prior  to  the  circumstance  in  question,  the  testimony  clearly 
shows  that  the  course  pursued  was  the  proper  one  for  the  vessels 
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of  the  kind  intending  to  take  the  eastern  channel,  but  the  weight 
of  the  evidence  shows  that  a  change  became  necessary  in  order 
to  enter  the  western  channel,  and  the  theory  of  the  respondents 
is,  that  the  master  of  the  steam-tug,  in  order  to  effect  that  change, 
gave  the  order  to  port  the  helm,  and  that  the  master  of  the 
schooner,  instead  of  obeying  that  order  first,  hove  the  wheel  to 
starboard,  turning  the  schooner  a  point  or  so  in  the  wrong  direc- 
tion, before  he  attempted  to  execute  the  proper  order,  and  they 
insist  that  it  was  that  mistake,  in  connection  with  the  delay 
which  ensued  in  putting  the  helm  to  port,  which  caused  the  dis- 
aster in  attempting  to  enter  the  western  channel.  Instead  of 
that,  the  theory  of  the  libellant  is,  that  the  mistake  which  caused 
the  disaster  was  made  by  the  master  of  the  steam  tug ;  that  he 
first  gave  the  order  to  starboard  before  he  gave  the  order  to  port, 
and  that  the  master  of  the  schooner  immediately  obeyed  that 
order,  and  that  he  also  attempted  to  obey  the  other  as  soon  as  it 
was  given,  but  that  it  was  impossible,  as  the  helm  dragged  in  the 
obstructions  which  had  accumulated  in  that  part  of  the  channel. 
Mills  of  various  kinds,  for  the  manufacture  of  lumber,  are 
situated  above  on  the  river,  and  the  navigation  at  several  points, 
as  more  fully  explained  in  the  testimony,  is  much  obstructed  by 
slabs,  sawdust,  and  edgings,  which  have  floated  down  the  river 
and  rest  in  large  masses  upon  the  bottom.  Numerous  witnesses 
were  examined  on  the  one  side  and  on  the  other  in  support  of 
these  conflicting  theories,  in  whose  testimony  was  given  every 
circumstance  which  either  party  could  invoke  in  support  of  his 
particular  theory,  including  the  description  of  the  condition  of 
the  channel,  the  course  of  the  two  vessels,  and  everything  which 
was  said  or  done  on  board  either  vessel  before  the  disaster.  Be- 
yond all  question  the  master  of  the  schooner  did  have  his  helm 
to  starboard  before  he  put  the  helm  to  port,  and  it  is  equally  clear 
that  the  proper  order  to  be  given  on  the  occasion,  if  the  intention 
was  to  enter  the  western  channel,  was  to  port  the  helm,  as  it  was 
necessary  that  the  schooner  should  turn  to  the  right  for  that  pur- 
pose. Throughout  the  trip  her  course  had  been  the  proper  one, 
to  pass  down  the  eastern  channel  to  the  place  of  destination,  as 
arranged  between  the  masters  of  the  respective  vessels,  and  the 
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circumstances  considered  together  leave  no  doubt  in  the  mind  of 
the  court  that  the  master  of  the  schooner,  and  eyerj  one  on  board 
that  vessel,  understood  that  in  continuing  the  trip  they  were  to 
pass  through  that  channel  to  the-  place  of  destination,  as  ar- 
ranged between  the  masters  of  the  respective  vessels  before  they 
started. 

Whether  the  master  of  the  steam-tug  actually  gave  the  order 
to  starboard  before  he  gave  the  order  to  port  is  left  in  doubt 
by  the  evidence.  Perhaps  the  better  opinion  is  that  he  did  not, 
but  whether  he  did  or  not,  it  is  proved  to  the  entire  satisfac- 
tion of  the  court  that  the  responsibility  of  the  mistake,  whether 
it  was  made  by  the  master  of  the  steam-tug,  as  is  supposed  by 
the  libellant,  or  by  the  master  of  the  schooner,  as  is  supposed 
by  the  respondents,  properly  belongs  to  the  master  of  the  steam- 
tug,  as  he  caused  it  to  be  made  by  the  other  vessel  or  by  her 
master.  Viewed  in  any  light  consistent  with  the  evidence,  he 
was  responsible  for  the  consequences,  as  it  is  shown  to  the  en- 
tire satisfaction  of  the  court  that  he  either  caused  the  disaster  by 
giving  a  wrong  order,  or,  what  is  more  probable,  he  was  the 
procuring  cause  of  the  same,  by  misleading  the  master  of  the 
schooner  and  suffering  him  to  continue  to  suppose  that  they  were 
going  by  the  eastern  channel,  when  in  point  of  fact  he,  as  master 
for  the  time  being  of  both  vessels,  had  determined  to  go  by  the 
other.  Concede,  for  the  sake  of  the  argument,  that  the  power 
to  direct  the  course  of  the  trip  was  vested  in  the  master  of  the 
steam-tug,  still  the  conclusion  cannot  benefit  the  appellants,  as  it 
is  clear  that,  having  agreed  to  go  by  the  eastern  channel,  he 
could  not  property  attempt  to  go  by  the  other  without  giving 
reasonable  notice  to  the  master  of  the  other  vessel  of  such  inten- 
tion, as  he  must  have  known  that  the  agreement  would  neces- 
sarily tend  to  mislead  the  other  party  in  the  performance  of  his 
duty  as  master  of  the  schooner  which  he  had  in  tow.  Intentional 
disobedience  of  orders  is  not  imputed  to  the  master  of  the 
schooner,  and,  if  it  ulcere,  the  imputation  could  not  be  sustained 
for  a  moment,  as  there  is  not  a  fact  or  bircumstance  in  the  case 
to  support  such  a  theory.  Evidence,  as  before  remarked,  is  not 
wanting  to  show  that  the  master  of  the  schooner  was  directed  to 
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starboard  before  be  was  directed  to  port,  but  the  better  opinion 
is  that  he  did  not  correctly  understand  the  order,  and,  knowing 
what  the  contract  was,  assumed  that  it  was  an  order  to  starboard, 
which  would  have  been  the  proper  order  if  the  intention  had  been 
to  go  by  the  eastern  channel.  Caused  as  the  mistake  was,  either 
by  the  omission  of  the  master  of  the  steam-tug  to  give  reasonable 
notice  to  the  master  of  the  schooner  that  he  had  determined  not 
to  fulfil  his  contract  and  go  by  the  eastern  channel,  or  by  his  own 
improper  order  to  starboard,  the  court  is  of  the  opinion  that  the 
defence  that  the  disaster  was  occasioned  by  the  negligence,  care- 
lessness, or  want  of  skill  and  knowledge  of  the  master  of  the 
schooner  is  not  sustained. 

Argument  to  show  that  some  portion  of  the  injuries  received 
by  the  schooner  were  occasioned  by  the  grounding  of  the  ves- 
sel is  unnecessary,  as  the  evidence  to  support  the  proposition 
is  too  full  to  require  any  comments  to  enforce  it ;  but  the  re- 
spondents insist  that  certain  other  portions  of  the  injuries  might 
have  been  prevented  if  the  master  had  removed  his  deck  load,  or 
even  shifted  it  from  one  side  of  the  vessel  to  the  other,  or  if  he 
had  taken  any  proper  precaution  in  the  emergency.  Injuries  oc- 
casioned by  the  grounding  of  the  vessel,  it  is  coneeded,  constitute 
a  proper  charge  to  the  claimants  if  the  disaster  was  in  fact  occa- 
sioned by  the  fault  of  the  master  of  the  steam-tug,  but  it  is  in- 
sisted that  the  additional  injuries  occasioned  by  the  heeling  over 
of  the  schooner  do  not  fall  within  the  same  category.  Defences 
of  the  kind  just  mentioned  are  more  particularly  for  the  consid- 
eration of  the  master,  as  they  do  not  constitute  an  answer  to  the 
entire  cause  of  action  set  up  in  the  libel ;  but  the  court  has  looked 
into  the  record,  and  is  of  the  opinion  that  the  charge  of  negli- 
gence made  against  the  master  of  the  schooner  is  not  sustained 
by  the  proofs.  Much  greater  reason  exists  to  conclude  that  the 
master  of  the  steam-tug  was  guilty  of  fault,  in  prematm*ely  aban- 
doning the  schooner  which  he  had  in  tow,  than  to  suppose  that 
the  master  of  the  schooner  was  guilty  of  any  culpable  omission 
to  save  the  vessel  from  further  injury. 

Complaint  is  also  made  that  the  master  of  the  schooner  at 
the  time  the  contract  was  made  was  guilty  of  misrepresentation 
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as  to  the  draught  of  the  schooner  when  loaded ;  but  the  charge  is 
wholly  unsupported  by  proof,  and  is  therefore  dismissed  without 
further  remarks.  Error  in  the  amount  awarded  is  not  allied  in 
argument,  nor  is  it  necessary  to  re-examine  that  question,  as  the 
parties  waived  the  usual  reference  to  a  master,  and  the  clear  in- 
ference from  the  record  is,  that  both  parties  acquiesced  in  the 
finding  of » the  court  as  to  amount. 
Decree  aflirmed  with  costs. 


John  Q.  Scammon,  Assignee  in  Equity,  v.  Thomas  H.  Cole  et  al.j 

Appellants. 

The  United  States  Banknipt  Act  now  in  force,  confen  jarisdiction  in  Eqnitj  upon  the 
District  Courts  in  certain  cases,  and  appeals  may  be  taken  from  the  District  to  the  Cir- 
cuit Courts  in  all  such  cases  where  the  debt  or  damage  claimed  amonnts  to  more  than 
five  hundred  dollars,  provided  the  appellant  complies  with  the  conditions  specified  in 
{  8  of  the  act. 

A  mortgage  given  to  secure  the  pajrment  of  two  promissory  notes,  the  consideration  of 
which  being  pre-ezistiug  debts  of  the  bankrupt,  for  almost  all  of  which  the  mortgagees 
were  liable  either  ^  sureties  or  indorsers,  is  void  when  it  appears  that  it  was  made 
within  four  months  next  proceeding  the  filing  of  the  petition  in  bankruptcy,  for  the 
express  purpose  of  giving  a  preference  ;  that  the  mortgagors  were  insolvent  and  the 
mortgagees  had  reasonable  cause  to  believe  that  the  mortgagors  were  insolvent  at  the 
time  of  the  execution  of  the  mortgage,  and  that  the  conveyance  was  made  in  fraud  of 
the  provisions  of  said  act. 

Bill  in  Equity  praying  that  the  respondents  might  show  cause 
why  certain  property  and  the  proceeds  thereof  should  not  be  ad- 
judged to  have  been  the  property  of  certain  bankrupts,  Ohad- 
bourne  and  No  well,  at  the  time  a  petition  in  bankruptcy  was  filed 
against  them  in  the  District  Court. 

On  July  11, 1868,  a  creditor  of  the  firm  of  Chadbourne  and 
Nowell  of  Biddeford,  in  this  district,  filed  in  the  office  of  the 
clerk  of  the  District  Court  a  petition  in  bankruptcy  against  the 
firm,  and  on  December  2  following  they  were  adjudged  bank- 
rupts. Pursuant  to  the  decree  the  appellee  was  appointed  as- 
signee of  the  estate  of  the  bankrupts,  and  a  conveyance  of  all  their 
property  was  made  to  him  .as  such  assignee  by  the  register  in 
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bankruptcy  having  charge  of  the  case.  It  was  alleged  that  the 
debtor  on  June  17  of  the  same  year,  and  within  four  months  be- 
fore the  filing  of  the  said  petition,  being  insolvent  or  in  contem- 
plation of  insolvency,  made  a  conveyance  to  the  appellants  of  the 
personal  property  described  in  the  bill  of  complaint,  with  a  view 
to  give  to  the  grantees  a  preference  as  creditors  of  their  fiim,  they, 
the  said  appellants,  having  reasonable  cause  to  believe  that  the 
grantors  were  insolvent,  and  that  such  conveyance  was  made  in 
fraud  of  the  provisions  of  the  Bankrupt  Act.  Possession  by  the 
appellants  of  the  property  conveyed,  and  demand  of  the  same  by 
the  assignee,  and  their  refusal  to  deliver  the  same,  were  also  alleged 
by  the  complainant,  and  he  prayed  that  the  respondents  might 
be  summoned  to  appear  and  answer  the  complaint,  and  show 
cause,  if  any  they  had,  why  the  property  or  the  proceeds  thereof 
should  not  be  adjudged  the  property  of  the  bankrupts  at  the 
time  the  said  petition  was  filed,  and  that  the  same  should  be  de- 
livered to  the  complainant  as  such  assignee.  Service  was  duly 
made,  and  the  respondents  appeared  and  filed  separate  answers. 
They  severally  admitted  that  the  bankrupts  at  the  time  alleged 
made  a  mortgage  to  them  of  the  goods  and  chattels  specified  in 
the  bill  of  complaint,  but  they  alleged  that  it  was  given  for  a 
present  consideration,  and  explicitly  denied  that  the  mortgagors, 
*  at  the  time  the  instrument  was  executed,  had  any  knowledge 
that  they  or  either  of  them  were  insolvent,  and  they  also  denied 
that  the  debtors  gave  the  mortgage,  or  that  they,  the  respon- 
dents, took  the  same  with  any  View  to  give  or  to  secure  to  them 
any  preference  as  creditors  of  the  bankrupts,  or  to  prevent  their 
property  from  being  duly  distributed  under  the  Bankrupt  Act. 
Proofs  were  taken  in  tbe  District  Court,  and  the  cause  was  heard, 
and  a  decree  entered  that  the  conveyance  made  by  the  bankrupts 
to  the  appellants  was  illegal,  fraudulent,  and  void,  and  that  the 
cause  be  referred  to  a  master  to  take  an  account  of  the  property 
received  by  the  ref  pendents.  Due  report  was  made  by  the 
master,  specifying  the  property  received  by  the  respondents 
under  the  mortgage,  and  the  net  proceeds  of  such  portion  of  the 
same  as  they  had  sold  and  appropriated  to  their  own  use.  Such 
of  the  property  as  remained  in  their  possession  they  were  re 
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quired,  by  the  final  decree  of  the  District  Court,  to  deliver  to  the 
complainant,  and  that  he  should  also  recover  of  them,  for  such 
portion  of  the  property  as  they  had  sold,  the  sum  of  $  956.12, 
together  with  costs  of  suit. 

Appeal  was  duly  taken  by  the  respondents  to  this  court,  and 
the  parties  were  fully  heard  upon  the  merits  of  the  controversy. 
Certain  exceptions  were  taken  to  the  master's  report,  but  were 
not  pressed  at  the  argument,  and  need  not  therefore  be  noticed. 

J.  and  J?.  M.  Randy  for  complainant. 

A.  A.  Stroutj  for  appellants. 

[After  a  review  of  the  facts  of  the  case,  and  certain  references 
to  the  pleadings,  both  of  which  are  to  be  found  in  the  statement, 
the  court  proceeded  to  say :  — 1 

Clifford,  J.  Jurisdiction  is  conferred  upon  the  District 
Courts  in  certain  cases,  by  the  act  of  Congress  establishing  a 
uniform  system  of  bankruptcy,  and  §  8  of  the  act  provides  that 
appeals  may  be  taken  from  the  District  to  the  Circuit  Courts  in 
all  such  cases  when  the  debt  or  damages  claimed  amount  to 
more  than  $500,  provided  the  appeal  is  claimed  within  ten  days 
after  the  entry  of  the  decree,  and  the  appellant  complies  with  the 
other  conditions  specified  in  that  section. 

Preferences,  as  well  as  fraudulent  conveyances,  if  made  within 
four  months  before  the  filing  of  the  petition  by  or  against  the* 
bankrupt,  are,  under  certain  conditions,  declared  void  by  §  35  of 
the  Bankrupt  Act ;  those  conditions,  so  far  as  they  are  applicable 
to  this  case,  are  as  follows :  ^'  That  if  any  person,  being  insolvent, 
or  in  contemplation  of  insolvency,  within  four  months  before  the 
filing  of  the  petition  by  or  against  him,  with  a  view  to  give  a  pref- 
erence to  any  creditor  or  person  having  a  claim  against  him,  or 
who  is  under  any  liability  for  him, ....  makes  any  payment, 
pledge,  assignment,  transfer,  or  conveyance  of  any  part  of  his 
property,  either  directly  or  indirectly,  absolutely  or  conditionally, 
the  person  receiving  such  payment,  pledge,  assignment,  transfer, 
or  conveyance,  or  to  be  benefited  thereby, ....  having  reasona- 
ble cause  to  believe  such  person  is  insolvent,  and  that  such  .... 
payment,  pledge,  assignment,  or  conveyance  is  made  in  fraud  of 
the  provisions  of  this  act,  the  same  shall  be  void,  and  the  assignee 
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may  recover  the  property,  or  the  value  of  it,  from  the  person  so 
receiving  it,  or  so  to  be  benefited." 

Three  things  must  appear  in  order  that  the  transaction  may 
fall  within  that  provision  and  be  affected  by  it,  as  alleged  in  the 
)^ill  of  complaint. 

1.  That  the  payment,  pledge,  assignment,  transfer,  or  convey- 
ance was  made  within  four  months  before  the  filing  of  the  peti- 
tion by  or  against  the  banknipt,  and  with  a  view  to  give  a 
preference  to  some  one  of  his  creditors,  or  to  a  person  having 
a  claim  against  him,  or  who  was  imder  some  liability  on  his 
account. 

2.  That  the  person  making  the  payment,  pledge,  assignment, 
transfer,  or  conveyance  was  insolvent  or  in  contemplation  of 
insolvency  at  the  time  the  preference  was  given  or  secured. 

3.  That  the  person  receiving  such  payment,  pledge,  assign- 
ment, or  conveyance,  or  to  be  benefited  thereby,  had  reasonable 
cause  to  believe  that  the  person  making  the  same  and  giving  or 
securing  such  preference,  was  insolvent,  and  that  the  payment, 
pledge,  assignment,  transfer,  or  conveyance  was  made  in  fraud 
of  the  provisions  of  the  Bankrupt  Act. 

All  these  matters  are  fully  alleged  in  the  bill  of  complaint,  but 
they  are  distinctly  denied  in  the  answers,  so  that  the  complain- 
ant takes  the  burden  of  proof  in  the  first  instance.  Much  dis- 
cussion of  the  first  requirement  to  maintain  the  bill  of  complaint 
is  unnecessary,  as  th^  record  shows  that  the  mortgage  in  ques- 
tion was  made  to  give  a  preference  to  the  mortgagees,  and  was 
executed  by  the  bankrupts  only  twenty-five  days  before  tlie  peti- 
tion in  bankruptcy  was  filed  in  the  District  Court.  By  the  terms 
of  the  mortgage  it  appears  that  it  was  given  to  secure  two  prom- 
issory notes,  signed  by  the  mortgagors,  of  even  date  with  the 
mortgage,  one  given  to  the  first-named  appellant  for  the  sum  of 
$1,272.50,  and  the  other  to  the  other  appellant  for  the  sum  of 
$1,547.61,  both  payable  on  demand  with  interest.  Both  notes 
were  given  for  pre-existing  debts  of  the  bankrupts,  for  all  of  which 
the  appellants  were  liable,  either  as  sureties  or  indorsers,  except 
a  small  sum  due  to  one  of  the  mortgagees. 

Prior  to  the  decree  in  bankruptcy,  the  mortgagors  were  en- 
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gaged  in  buying  and  selling  furniture,  and  the  proofs  show  that 
thej  were  largely  indebted,  and  that  the  mortgage  covered  all 
their  personal  property,  except  one  horse,  not  subject  to  attach- 
ment by  the  laws  of  the  State ;  and  that  the  senior  partner  of 
the  firm,  as  a  part  of  the  same  transaction,  mortgaged  to  th^ 
appellants  all  his  real  estate,  to  secure  the  payment  of  the  same 
two  notes.  Neither  the  firm,  nor  the  other  partner  appears  to 
have  owned  any  real  estate,  so  that  the  two  mortgages  covered 
all  of  their  attachable  property,  whether  belonging  to  the  firm  or 
to  them  as  individuals. 

Fraudulent  preference  is  the  gravamen  of  the  charge,  and  the 
complainant,  as  the  assignee  of  the  estate  of  the  bankrupts, 
prays  that  the  respondents  may  be  required  to  answer  the  com* 
plaint,  that  the  mortgage  of  the  personal  property  may  be  set 
aside,  and  that  the  property  therein  described  may  be  adjudged 
the  property  of  the  bankrupts  at  the  time  the-  petition  was  filed. 

Made  as  the  mortgage  was,  within  four  months  next  pre- 
ceding the  filing  of  the  petition  in  bankruptcy,  and  for  the  ex- 
press purpose  of  giving  a  preference  to  the  appellants  as  the 
creditors  of  the  mortgagors,  the  first  material  allegation  of  the 
bill  of  complaint  is  established. 

Were  the  mortgagors  insolvent  or  in  contemplation  of  in- 
solvency at  the  time  the  mortgage  was  executed  ?  is  the  next 
material  inquiry  arising  in  the  case  as  presented  in  the  plead- 
ings. Beyond  doubt  they  owed  debts  greatly  exceeding  the 
value  of  all  their  property,  and  they  mortgaged  it  all  to  the 
appellants  to  secure  less  than  one  third  part  of  their  indebted- 
ness. Liberally  estimated,  their  whole  property  did  not  exceed 
in  value  the  sum  of  $6,700,  and  they  had  mortgaged  it  all,  in- 
cluding their  stock  in  trade,  to  secure  the  two  notes  described 
in  the  mortgage  deed,  giving  the  mortgagees  of  the  personal  prop- 
erty the  right  to  enter  and  take  possession  of  the  same  at  any 
time  whenever  they  should  see  fit.  They  owed  not  less  than 
$11,000,  as  appears  by  the  record,  and  it  is  not  pretended  that 
any  portion  of  the  same,  other  than  what  was  adjusted  between 
the  parties  to  the  mortgage  and  was  included  in  those  two  notes, 
is  secured  in  any  manner.    All  sums  due  to  the  appellants,  or  for 
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which  they  were  liable  as  sureties  or  otherwise,  on  account  of  the 
mortgagors,  were  included  in  the  mortgage,  but  no  provision  was 
made  for  the  other  creditors  or  for  any  portion  of  their  indebted* 
nesB,  except  what  is  included  in  the  mortgage ;  whether  the 
mortgagors  knew  it  or  not,  it  is  clear  to  a  demonstration  that 
they  were  actually  msolvent  at  that  time,  and  it  would  be  dif- 
ficult, if  not  impossible,  in  view  of  the  proofs,  to  hold  that  they 
were  ignorant  of  the  fact,  as  they  had  several  times  been 
obliged  to  procure  renewals  and  extensions,  and  some  of  their 
paper  was  still  overdue,  and  the  testimony  of  the  first-named 
appellant  shows  that  the  senior  member  of  the  firm  told  him 
when  the  mortgage  was  given,  or  the  day  before,  that  they  had 
notes  in  the  bank  which  were  overdue  and  others  coming  due 
which  they  desired  to  arrange,  adding  that  the  notes  ^'  bothered  " 
them,  as  it  took  much  time  to  attend  to  them  when  they  ought 
to  be  at  work.  Viewed  in  the  light  of  the  proofs  in  the  case,  as 
more  fully  set  forth  in  the  record,  it  is  so  clearly  shown  that  the 
mortgagors  were  insolvent  at  the  time  the  mortgage  was  exe- 
cuted, that  it  does  not  seem  necessary  to  pursue  the  inquiry. 

Two  inquiries  of  fact  are  involved  in  the  third  condition  speci- 
fied in  the  clause  of  the  section  under  consideration :  Whether 
the  mortgagees  had  reasonable  cause  to  believe  that  the  mortga- 
gors were  insolvent  at  the  time  they  executed  the  mortgage  to  the 
appellants.  Whether  they  had  reasonable  cause,  at  that  time,  to 
believe  that  the  mortgage  was  made  in  fraud  of  the  provisions 
of  the  Bankrupt  Act.  Separate  answers  were  filed  by  the  respon- 
dents, and  they  respectively  denied  that  at  the  time  of  the  making 
of  the  mortgage  they  believed,  or  had  any  reasonable  cause  to 
believe,  that  the  mortgagors  were  insolvent  or  ^^  in  contempla- 
tion of  insolvency,"  as  alleged  in  the  bill  of  complaint. 

Proof  that  the  respondents  had  actual  knowledge  that  the 
mortgagor^  were  insolvent  at  that  time  is  not  required  in  order 
to  maintain  the  bill  of  complaint,  but  the  allegation  in  that  be- 
half is  sustained  if  it  appears  that  the  mortgagees  had  reason- 
able cause  for  such  belief,  as  ihat  is  the  language  of  the  thirty- 
fifth  section  of  the  Bankrupt  Act.  Actual  knowledge  is  not  made 
the  criterion  of  proof  in  this  matter,  nor  is  it  necessary  that 
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it  should  appear  that  the  respondents  actually  believed  that  the 
mortgagors  were  insolvent ;  but  the  true  inquiry  is,  whether  the 
appellants,  as  business  men,  acting  with  ordinary  prudence, 
sagacity,  and  discretion,  had  reasonable  cause  to  believe  that  the 
debtors  were  insolvent  in  view  of  all  the  facts  and  circumstances 
known  to  them  at  the  time  they  received  the  transfer  of  the 
property.     Cobum  v.  Proctor  et  al.j  15  Gray,  38, 

Such  a  party  cannot  be  said  to  have  reasonable  cause  to  be- 
lieve that  his  grantor  or  mortgagor  is  insolvent  unless  such  was 
the  fact,  but  if  it  appears  that  the  party  making  the  conveyance 
was  actually  insolvent,  and  that  the  means  of  knowledge  upon 
the  subject  were  at  hand,  and  that  such  facts  and  circumstances 
were  known  to  the  party  receiving  the  conveyance  as  clearly  put 
the  assignee,  transferee,  or  grantee  of  the  property  upon  inquiry, 
it  would  seem  to  be  just  to  hold  that  the  party  receiving  the 
assignment,  transfer,  or  conveyance,  even  if  he  omitted  to  make 
inquiries,  had  reasonable  cause  to  believe  that  his  assignor  or 
grantor  was  insolvent.  Ordinary  prudence  is  required  of  the 
purchaser  in  respect  to  the  title  of  the  seller,  and  if  ho  fails  to 
investigate  when  put  upon  inquiry,  he  is  chargeable  with  all  the 
knowledge  it  is  reasonable  to  suppose  he  would  have  acquired  if 
he  had  performed  his  duty.  Sill  v.  Simp9ony  7  Ves.  Jr.  170 ;  Ken- 
nedy  v.  Greerij  3  Myl.  &  Keen,  722;  Smith  v.  Low^  1  Atk.  489; 
3  Sug.  on  V.  and  P.  471 ;  Jones  v.  Smithy  1  Hare,  43 ;  Pringle  v. 
Phillips  J  6  Sand.  S.  C.  157 ;  Booth  v.  Barnum^  9  Conn.  286 ;  Pitney 
V.  Leonard^  1  Paige,  Ch.  461 ;  Carr  v.  Hi/ton^  1  Curt.  C.  C.  390. 

Constructive  notice  of  the  kind  mentioned  is  held  sufficient  in 
many  cases,  upon  the  ground  that  when  a  party  is  about  to  per- 
form an  act  by  whicli  he  has  reason  to  believe  that  the  rights  of 
a  third  person  may  be  affected,  an  inquiry  as  to  the  facts  is  a 
moral  duty,  and  diligence  an  act  of  justice.  Whatever  fairly 
puts  a  party  upon  inquiry  is  sufficient  notice  in  equity 'where  the 
means  of  knowledge  are  at  hand,  and  if  the  party  under  such 
circumstances  omits  to  inquire,  and  proceeds  to  receive  the 
transfer  or  conveyance,  he  does  so  at  his  peril,  as  he  is  then 
chargeable  with  a  knowledge  of  all  the  facts  which,  by  a  proper 
inquiry,  he  might  have  ascertained.  Hawley  v.  Cramer j  4  Cow. 
717  ;  Williamson  v.  Brown,  20  Law  Rep.  897. 
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Apply  that  rule  to  the  proofs  in  the  record,  and  it  is  too  clear 
for  argument  that  the  finding  of  the  District  Court  under  this 
issue  was  correct,  as  fully  appears  from  the  evidence  to  which 
reference  has  already  been  made  in  examining  the  preceding 
proposition.  Sufficient  information  might  easily  have  been  ob^ 
tained,  as  a  large  amount  of  the  paper  of  the  bankrupts  was  in 
the  bank  where  one  of  the  appellants  was  a  director.  Suppose, 
however,  that  the  rule  of  constructive  notice  is  not  applicable  in 
the  case,  still  it  is  quite  obvious  that  the  same  conclusion  must 
be  reached,  even  if  the  proper  rule  of  decision  is  the  one  ordi- 
narily applicable  in  equity  suits.  Wliere  the  facts  charged  in 
the  bill  as  the  grounds  of  obtaining  relief  are  clearly  and  posi- 
tively denied  in  the  answer,  and  are  only  supported  by  one  wit- 
ness, the  rule  is  well  settled  in  equity  as  administered  in  the 
Federal  courts,  that  the  court  will  not  decree  in  favor  of  the  com- 
plainant. Union  Bank  v.  Geary y  5  Pet.  Ill ;  Delano  v.  Winsor 
etal.,\  CliflF.  505 ;  Parker  et  al.  v.  Phetteplace^  2  Cliff.  79. 

Such  an  answer*  is  evidence  in  favor  of  the  respondent,  and 
unless  it  is  disproved  by  something  more  than  the  testimony  of 
one  witness,  it  is  conclusive.  ClarV%  Executors  v.  Van  Riems- 
dyky  9  Cran.  160 ;  Hughes  v.  Blake^  6  Wheat.  468 ;  Banid  v. 
Mitchell  et  al,  1  Story,  188. 

Congress,  however,  may  prescribe  a  different  rule  in  such  liti- 
gations, and  Congress  has  provided  to  the  effect  that  if  all  the 
other  conditions  specified  in  the  section  concur,  and  it  appears 
that  the  person  who  received  the  pledge,  assignment,  transfer,  or 
conveyance  had  reasonable  cause  to  believe  that  the  person 
from  whom  he  received  it  was  insolvent,  that  the  assignee  of  the 
bankrupt's  estate,  under  those  circumstances,  may  recover  back 
the  property  or  its  value,  as  already  more  fully  explained.  14 
Stat,  at  Large,  584. 

Different  causes  of  action  will  doubtless  require  different  forms 
of  remedy,  but  the  section  under  consideration  contains  no  inti- 
mation that  the  rule  of  evidence  is  any  more  stringent  in  a  suit 
in  equity  than  in  an  action  at  law,  but  the  language  of  the  section 
applicable  in  all  cases  is  to  the  effect  that  it  must  appear  that 
the  party  making  the  pledge,  assignment, 'transfer,  or  convey- 
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ance  was  insolvent  at  the  time  the  same  was  made,  and  that  the 
party  receiving  it  had  reasonable  cause  to  believe  that  such  was 
the  fact.  Actual  knowledge  of  a  given  fact  may  be  proved  by 
circumstances,  even  in  an  ordinary  equity  suit,  where,  from  the 
nature  of  the  pleadings,  the  testimony  of  a  single  witness,  with- 
out corroboration,  would  not  be  sufficient,  and  it  is  equally  clear 
that  circumstances  may  be  sufficient  to  show  that  the  transferee, 
mortgagee,  or  grantee  of  the  property  of  an  insolvent  person  had 
reasonable  cause  to  believe  that  he  was  insolvent  at  the  time 
the  transfer,  mortgage,  or  conveyance  was  made.  Willing  igno- 
rance, as  where  a  party  wilfully  shuts  his  eyes  to  the  means  of 
information  which  he  knows. are  at  hand,  is  regarded  in  many 
cases  as  equivalent  to  actual  knowledge,  and  it  is  difficult  to  see 
why  that  rule  should  not  be  applied  in  the  case  before  the  court. 
May  V.  Chapman^  16  Mees.  &.  Wels.  355 ;  Goodman  v.  Simonds, 
20  How.  843 ;  The  Lulu,  10  Wall.  202. 

Concede,  however,  that  by  the  true  construction  of  the  provis- 
ion, the  rule  of  constructive  notice  does  not  apply  in  such  a  case ; 
that  such  an  assignee,  transferee,  mortgagee,  or  grantee  is  not 
obliged  to  make  any  investigation  ;  that  the  only  proper  inquiry 
in  the  case  is  whether  the  party  rieceiving  the  transfer,  mortgage, 
or  conveyance,  in  view  of  the  attending  circumstances  and  of  all 
the  facts  known  to  him  concerning  the  business  and  pecuniary 
condition  of  the  party  making  the  transfer,  mortgage,  or  convey- 
ance, had  reasonable  cause  to  believe  that  the  other  party  to  the 
instrument  of  transfer,  mortgage,  or  conveyance  was  insolvent 
at  the  time  the  same  was  made,  still  the  same  conclusion  must 
follow,  as  it  appears  to  the  entire  satisfaction  of  the  Circuit  Court 
that  the  appellants,  as  reasonable  men,  acting  with  ordinary  pru- 
dence, sagacity,  and  discretion,  ^'had  good  ground  to  believe" 
that  the  debtors  were  insolvent  when  they  received  the  mortgage. 
Support  to  that  conclusion  is  found  in  the  testimony  of  the  appel- 
lants as  well  as  in  that  of  the  first-named  mortgagor,  and  it  is 
confirmed  to  the  entire  satisfaction  of  the  court  by  the  circum- 
stances  attending  the  execution  of  the  mortgage. 

Extended  comments  upon  the  evidence  are  unnecessary  in  this 
court,  as  the  question  was  very  fully  examined  in  the  opinion  of 
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the  district  judge,  where  all  or  nearly  all  of  the  material  portions 
of  the  evidence  are  reproduced.  Suffice  it  to  saj,  the  entire 
available  means  of  the  mortgagors  did  not  exceed  $6,700,  and 
their  debts,  including  the  two  notes  secured  by  the  mortgages, 
did  not  fall  short  of  $11,000,  showing  beyond  all  doubt  that  they 
were  deeply  insolvent.  Their  paper,  on  which  the  appellants 
were  liable  to  the  amount  of  $1,260,  was  then  overdue  and  un- 
paid, as  is  fully  proved.  Money  which  they  had  borrowed  to  a 
large  amount  was  due  to  other  parties,  the  payment  of  which 
might  be  demanded  at  any  moment.  Extensions  had  several 
times  been  granted  to  them,  but  the  evidence  shows  that  forbear- 
ance did  not  enable  them  to  meet  their  liabilities,  and  it  is  doubt- 
less true  that  these  embarrassments  prevented  them  at  times 
from  attending  to  their  regular  business.  Recent  extensions 
were  obtained  on  liabilities  where  the  appellants  were  not  sure- 
ties, and  the  mortgagors  owed  other  creditors  whose  demands 
were  overdue  and  for  which  no  provision  was  made. 

Many  of  these  facts  were  known  to  the  appellants,  or  became 
known  to  them  during  the  negotiations  which  preceded  the  trans- 
action in  question,  and  they  also  knew  that  all  of  their  own 
claims  and  indebtedness  were  secured  by  tha  mortgage,  and  that 
the  mortgagors  had  no  other  property  to  secure  what  they  owed 
to  their  other  creditors.  Obviously,  tne  effect  of  the  transaction 
was  to  give  ample  security  to  the  appellants  and  to  withdraw 
.  from  every  other  creditor  of  the  mortgagors  all  means  of  secur- 
ing their  demands,  except  by  attaching  the  mortgaged  property. 
Evidence  of  intended  preference  is  disclosed  in  every  feature  of 
the  transaction,  and  the  circumstances,  taken  as  a  whole,  are 
persuasive  and  convincing  that  the  appellants  had  reasonable 
cause  to  believe  that  the  mortgagors  were  actually  insolvent. 

Inquiries  were  made  by  the  appellants,  how  much  money  the 
mortgagors  desired  to  raise  and  what  debts  they  proposed  to  pay 
or  to  secure,  and  the  whole  purpose  of  the  applicants  in  desiring 
to  mortgage  their  property  was  pretty  fully  explained.  They 
also  inquired  how  .much  they  owed  in  Boston,  and  were  told  that 
the  amount  did  not  exceed  $  1500  or  $  2000,  but  the  necessity 
or  propriety  of  securing  any  other  creditors  than  the  appellants 
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was  not  even  made  the  subject  of  conversation.  Sustained  as 
the  charge  is  by  all  the  circumstances  in  the  case,  the  conclusion 
of  the  court  is  that  the  allegations  of  the  answer  are  disproTcd, 
and  that  the  appellants  did  have  reasonable  cause  of  belief,  as  is 
alleged  in  the  bill  of  complaint. 

Suppose  that  is  so,  still  the  complainant  is  not  entitled  to 
an  affirmance  of  the  decree  unless  it  also  appears  that  the  mort- 
gage was  made  in  fraud  of  the  provisions  of  the  Bankrupt  Act, 
which  is  the  only  other  disputed  fact  to  be  examined  in  the  case. 
Before  entering  into  any  examination  of  the  proofs  exhibited  in 
the  record,  it  becomes  necessary  to  inquire  and  determine 
whether  the  rule  of  evidence  prescribed  in  §  85  of  the  Bankrupt 
Act  applies  to  cases  arising  under  the  first  clause  of  the  section, 
or  whether  its  application  is  confined  exclusively  to  those  arising 
under  the  second,  which  is  the  six  months'  clause,  declaring 
certain  sales,  assignments,  transfers,  or  other  conveyances  void 
if  made  within  that  period. 

Whenever  any  person,  being  insolvent  or  in  contemplation  of 
insolvency  within  six  months  before  the  filing  of  the  petition  by 
or  against  him,  makes  any  payment,  sale,  assignment,  transfer, 
conveyance,  or  othor  disposition  of  any  part  of  his  property  to 
any  person  who  then  haa  reasonable  cause  to  believe  him  to  be 
insolvent  or  to  be  acting  in  contemplation  of  insolvency,  and  that 
such  payment,  sale,  assignment,  or  other  conveyance  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  assignee 
in  bankruptcy,  or  to  prevent  the  same  from  being  distributed  un- 
der the  Bankrupt  Act,  or  to  defeat  the  object  of,  or  in  any  way 
impair,  hinder,  impede,  or  delay  the  operation  or  efiect  of,  or  to 
evade  any  of  the  provisions  of  this  act,  the  sale,  assignment, 
transfer,  or  conveyance  shall  be  void,  and  the  provision  is  that 
**  the  assignee  may  recover  the  property  or  the  value  thereof,  as 
assets  of  the  bankrupt."  Those  two  clauses  are  connected,  the 
clause  declaring  certain  sales,  etc.,  void,  if  made  witliin  six 
months  before  the  petition  by  or  against  the  bankrupt  was  filed, 
following  the  clause  forbidding  preferences  and  ending  with  a 
period  after  the  word  "  bankrupt."  Then  follows  the  provision 
to  be  construed  which  reads  as  follows :  '^  And  if  such  sale,  as- 
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signment,  transfer,  or  conveyance  is  not  made  in  the  usual  and 
ordinary  course  of  business  of  the  debtor,  the  fact  shall  be  prima 
facie  evidence  of  fraud." 

Argument  to  show  that  the  transfer  and  conveyance  in  this 
case  was  not  made  in  the  usual  and  ordinary  course  of  business 
of  the  debtors,  is  quite  unnecessary,  as  the  proofs  show  that  they 
were  retail  dealers,  and  that  they  mortgaged  all  their  property  to 
the  appellants,  leaving  more  than  two  thirds  of  their  indebted- 
ness wholly  unsecured,  so  that  if  that  provision  applies  to  the 
first  clause  of  the  section,  the  burden  of  proof  is  unquestionably 
shifted  upon  the  respondents.  Had  the  provision  in  question 
preceded  the  second  clause,  the  argument  that  the  second  clause 
was  unaflFected  by  it  would  have  been  entitled  to  great  weight, 
and  if  so,  and  it  was  intended  to  make  it  applicable  to  both,  then 
it  must  follow  the  second  or  be  repeated,  which  could  hardly  be 
expected,  judging  from  the  usual  course  of  legislation.  Con- 
nected together  as  the  two  clauses  are  in  the  same  section,  it 
seems  reasonable  to  suppose  that  Congress  intended  that  the  spe- 
cial rule  of  evidence  prescribed  should  apply  to  cases  arising  un- 
der both,  especially  as  every  word  of  the  provision  except  the 
word  ^'  sale ''  is  as  applicable  to  the  first  clause  of  the  section  as  to 
the  second,  and  even  that  is  not  entirely  inapplicable  to  the  case 
before  the  court,  as  the  mortgage  contains  a  stipulation  that  the 
mortgagees  may  enter  whenever  they  see  fit  and  take  possession 
of  the  mortgaged  property  for  their  better  security. 

Both  of  these  clauses  were  borrowed  substantially  from  the  in- 
solvent law  of  Massachusetts,  the  first  corresponding  with  §  89 
of  that  law,  and  the  second  clause  corresponding  with  §  91  of 
the  same  law.    Oen.  Stat.  Mass.  598-4. 

Separated,  as  the  two  enactments  were  in  that  law,  by  an  inter- 
vening section,  the  argument  that  the  special  rule  as  to  the 
burden  of  prdbf  which  is  prescribed  in  §  91  applied  only  in  cases 
arising  under  that  section,  was  much  stronger  than  in  the  case 
before  the  court,  as  the  two  clauses  of  the  enactment  in  the  Bank- 
rupt Act  are  connected  together  and  form  a  part  of  the  same 
section ;  but  the  Supreme  Court  of  that  State  held,  notwithstand- 
ing that  the  two  enactments  were  separated  by  an  intervening 


484  MAINE  DISTRICT. 


Vose  et  al.  v.  Mayo. 


section,  that  the  provision  in  question  applied  to  cases  arising 
under  §  89  as  well  as  to  those  arising  under  §  91,  which  contains 
that  provision.  Nart/  v.  Merrill' et  aL^  8  Allen,  452;  Metca^f  ei 
ah  y.  Mun9on  et  al,^  10  Allen,  491. 

Apparently  it  was  the  fact  that  the  two  sections  were  separated 
by  an  intervening  one  which  occasioned  the  ^^  difficulty  in  con- 
struing" the  provision,  but  no  such  embarrassment  exists  in  the 
case  before  the  court,  as  Congress  has  eliminated  that  difficulty 
by  uniting  the  two  enactments  in  one  section,  and  by  re-enacting 
both  since  the  decisions  of  the  Supreme  Court  of  that  State  were 
published,  without  employing  a  word  to  indicate  that  the  con- 
struction adopted  by  that  court  is  not  correct. 

Assume  that  the  special  rule  of  evidence  mentioned  applies  to 
cases  arising  under  the  first  clause  as  well  as  to  those  arising  un- 
der the  second,  then  it  follows  that  the  circumstances  attending 
the  execution  of  the  mortgage  and  the  transfer  of  the  property 
afford  prima  facie  evidence  that  the  transfer  was  made  in  fraud 
of  the  provisions  of  the  Bankrupt  Act.  Attempt  was  made  in  ar- 
gument to  overcome  that  presumption,  but  it  is  sufficient  to  say 
that  it  was  wholly  unsuccessful. 

Decree  affirmed  with  costs. 


Fbancis  Yose  et  al.  v.  Gideon  Mato. 


Where  a  motion  for  new  trial  is  founded  on  facto  not  within  the  knowledge  of  the  pr^* 
siding  justice,  and  not  appearing  on  his  minutes,  it  must  be  verified  by  affidavit,  unless 
compliance  with  that  requirement  is  waived  by  the  opposite  party. 

No  affidavit  of  merite  is  required  where  the  motion  is  properly  addressed  to  the  minutes  of 
the  presiding  justice,  as  where  the  motion  is  to  set  aside  a  verdict  for  error  of  ruling  b 
the  admission  or  rejection  of  evidence,  or  for  revising  to  instruct  the  jury  as  requested 
or  for  misdirection,  or  because  the  verdict  was  against  law  or  agaiist  the  evidence  or 
the  weight  of  the  evidence. 

The  theory  in  such  cases  Is  that  all  the  matters  of  fact  alleged  are  within  the  knowledge 
of  the  presiding  justice,  or  may  be  verified  by  reference  to  his  notes. 

Where  the  motion  is  founded  upon  alleged  newly  discovered  evidence,  or  on  the  chazge  of 
misconduct  by  the  opposite  party  or  the  jury  in  respect  to  the  trial,  it  presento  a  pre- 
liminary question  whether  the  facto  are  such  as  to  make  it  the  duty  of  the  court  to 
order  notice  to  the  opposite  party  and  to  direct  bow  the  proofs  shall  be  taken.  - 
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In  all  such  cases  the  motion  must  be  in  writing,  and  most,  unless  the  requirement  is 
waived,  be  supported  by  affidavit. 

Affidavits  of  the  witnesses  to  be  examined  cannot  be  considered  a  compliance  with  the 
twenty-second  rule  of  the  Circuit  Court  relating  to  motions  for  new  trials  based  upon 
newly  discovered  evidence. 

The  purpose  of  the  rule  is  that  the  allegation  of  newly  discovered  evidence  may  be  verified 
by  the  oath  of  the  party  or  his  attorney. 

Probable  cause  for  the  motion  must  be  shown,  unless  waived,  before  the  court  can  inter- 
fere and  give  notice  to  the  other  side  or  take  any  steps  to  prevent  the  prevailing  party 
from  applying  for  judgment  on  the  verdict 

Where  the  motion  is  properly  verified  by  the  affidavit  of  the  party,  ex  parte  affidavits  of 
the  witnesses  are  enough  to  warrant  an  application  for  notice  to  the  opposite  party. 

Such  affidavits  are  not,  without  consent,  admissible  in  the  final  hearing  of  the  motion. 

For  that  purpose  testimony  must  be  taken  in  open  court  in  civil  or  criminal  cases,  by  de- 
positions as  provided  by  the  Acts  of  Congress,  or  by  interrogatories  and  cross-interroga- 
torios,  or,  by  consent,  the  court  will,  in  its  discretion,  appoint  a  commissioner  to  take 
the  testimony  and  report  it  to  the  court 

In  this  both  parties  had  acquiesced  in  the  taking  of  affidavits  of  the  witnesses  to  be 
examined,  and  the  court  therefore  looked  into  the  affidavits  as  If  they  had  been  ad- 
mitted by  consent. 

The  motion,  however,  was  denied,  first,  because  the  evidence  was  not  newly  discovered 
within  the  legal  meaning  of  the  phrase;  second,  because  that  which  was  ofiered  was 
within  the  reach  of  the  party  moving,  at  the  former  trial,  and  was  merely  cumulative. 

Evidence  offered,  in  order  that  the  motion  prevail,  should  afford  a  reasonable  ground  to 
conclude  that  it  woald  be  productive  of  a  different  result  from  the  verdict  once  obtained. 

• 

Motion  for  new  trial. 

The  facts  appear  in  the  opinion. 

JV.  Webb  and  J.  D.  and  F.  Fessendeuy  for  plaintiffs. 

A,  A.  Strouty  for  defendant. 

Clifford,  J.  Power  to  set  aside  a  verdict  before  judgment 
and  grant  a  new  trial  is  vested  in  the  Circuit  Courts  "  in  cases 
where  there  has  been  a  trial  by  jury,  for  reasons  for  which  new 
trials  have  usually  been  granted  in  the  courts  of  law,"  and  the 
correct  mode  of  applying  to  the  court  for  the  exercise  of  that 
power  is  by  a  motion  for  new  trial,  which,  under  the  rules  of  the 
Circuit  Court  in  this  circuit,  must  be  made  in  writing,  and  must, 
unless  the  time  is  enlarged  by  leave  of  the  court,  be  filed  within 
two  days  after  the  verdict.  Such  a  motion  must  assign  the 
reasons  for  the  application,  and  when  the  motion  is  grounded  on 
facts  not  within  the  knowledge  of  the  presiding  justice,  and  not 
X appearing  in  his  minutes,  it  must  be  verified  by  affidavit,  unless 
the  requirement  is  waived  by  the  opposite  party.  No  affidavit 
of  merits,  however,  is  required  when  the  motion  is  properly  ad* 
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dressed  to  the  minutes  of  the  presiding  justice,  as  wher^  the 
motion  is  to  set  aside  the  verdict  for  error  of  ruling  in  admitting 
or  rejecting  evidence,  or  for  refusing  to  instruct  the  jury  as  re- 
quested, or  for  misdirection,  or  because  the  verdict  is  against 
law,  or  against  the  evidence  or  the  weight  of  the  evidence,  as 
the  theory  of  the  motion  in  all  such  cases  is,  that  all  the  matters 
of  fact  alleged  in  the  motion  are  within  the  knowledge  of  the 
presiding  justice,  or  that  they  may  be  verified  by  reference  to 
his  minutes  taken  at  the  trial.  Where  the  motion  is  for  new 
trial  on  account  of  newly  discovered  evidence,  or  where  the 
motion  is  grounded  on  the  charge  that  the  opposite  party  or  the 
jury  were  guilty  of  misconduct  in  respect  to  the  trial,  the  rule  is 
different,  as  the  motion  in  such  cases  presents  a  preliminary 
question  whether  the  facts  and  circumstances  disclosed  aro  such 
as  to  make  it  the  duty  of  the  court  to  order  notice  to  the  oppo- 
site party,  and  to  direct  the  mode  in  which  the  proofs  shall  be 
taken,  and  in  all  such  cases  the  motion  must  be  in  writing,  and 
must,  unless  the  requirement  is  waived,  be  supported  by  affi- 
davit. Johnson  V.  Boot,  2  Cliflf.  109,  128 ;  Hilliard  on  New 
Trials,  898,  §  85 ;  Macy  v.  De  Woff,  8  W.  &  M.  196. 

Two  motions  for  new  trial  are  filed  in  this  case,  neither  of  which 
is  supported  by  the  affidavit  of  the  party  filing  the  motion.  They 
were  filed  by  the  plaintiffs,  and  are  as  follows :  1.  That  a  new 
trial  be  granted  because,  as  they  allege,  the  verdict  of  the  jury 
is  against  law  and  against  the  evidence  in  the  case.  2.  That  a 
new  trial  be  granted  because,  as  they  allege,  they  have  discov- 
ered new  and  material  evidence  since  the  trial,  not  previously 
known  to  them,  and  they  annex  to  the  motion  certain  affidavits 
showing  the  nature  of  the  evidence,  and  make  the  affidavits  a 
part  of  the  motion.  Founded,  as  the  present  suit  is,  on  two 
judgments  previously  recovered  by  the  plaintifb  against  the  de- 
fendant, it  will  become  necessary  to  refer  to  the  causes  of  action 
set  forth  in  the  prior  suits  between  these  parties,  in  order  that 
the  exact  nature  of  the  controversy  may  be  fully  understood. 
Evidence  was  introduced  showing  that  the  plaintiffs  agreed  to 
sell  to  the  Penobscot  Railroad  Company  thirteen  hundred  tons 
of  railroad  iron  and  eventually  to  deliver  the  same  to  the  com- 
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pauy  at  Bangor,  upon  the  conditions  specified  in  the  written 
agreement  between  the  parties.  Payment  in  cash  for  the 
amount  of  the  duties  was  to  be  made  by  the  company  when  the 
iron  arrived  at  the  place  of  delivery,  and  the  agreement  was  that 
the  company  should  give  to  the  plaintiffs  their  negotiable  prom- 
issory notes  for  an  amount  equivalent  to  the  value  at  the  agreed 
price,  with  the  addition  of  the  extra  cost  of  freight  and  insurance 
beyond  the  amount  of  such  charges  if  the  shipment  was  made  to 
the  port  of  New  York,  the  notes  to  be  given  to  the  defendant 
and  to  be  by  him  indorsed  and  to  be  made  payable  at  a  bank  in 
New  York  City  with  interest  as  specified,  in  four  months  from 
the  date  of  the  arrival  of  the  iron ;  and  the^  further  stipulation 
was  that  the  title  to  the  iron  should  remain  in  the  plaintiffs  with 
power  to  dispose  of  the  same  at  public  or  private  sale,  in  case 
the  notes  given  for  the  purchase-money  were  not  paid  at  matur- 
ity ;  that  the  company  should  also  deposit  with  the  plaintiffs  as 
collateral  security  the  first  mortgage  bonds  of  the  company  to 
double  the  amount  of  such  notes,  and  also  an  irrevocable  order 
upon  the  treasurer  of  the  city  of  Bangor  for  an  amount  of  the 
scrip  of  that  city,  to  which  the  company  was  entitled,  sufficient 
to  cover  the  amount  of  the  notes  given  for  the  railroad  iron.  On 
the  same  day,  and  as  a  part  of  the  same  agreement,  John  M. 
Wood,  the  contractor,  the  party  interested,  agreed  with  the 
plaintiffs  for  a  specified  commission,  and  other  valuable  consid- 
erations, ^'  to  indorse  and  become  responsible  to  them  "  for  the 
promissory  notes  given  under  that  agreement.  Pursuant  to  that 
agreement  the  notes*  were  given  by  the  company  to  the  defend- 
ant, and  were  indorsed  by  him  and  the  contractor  as  agreed,  and 
it  appears  that  the  described  bonds  of  the  company  to  the  amount 
of  $146,000  were  deposited  by  the  company  with  the  plaintiffs 
as  collateral  security  for  the  payment  of  the  promissory  notes. 
Subsequently  the  iron  arrived,  but,  the  company  failing  to  pay  the 
notes,  the  plaintiffs  took  possession  of  the  iron  under  the  power  re- 
served in  the  agreement,  and  sold  the  same,  and  commenced  sepa- 
rate suits  against  the  company  and  the  defendant  as  first  endorser. 
These  suits  were  commenced  in  Penobscot  County,  and  they 
also  commenced  two  suits  in  Cumberland  County  against  John 
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M.  Woody  the  contractor,  as  second  indorser  on  the  same  notes. 
Judgments  were  recovered  against  the  company  and  the  deCmd- 
ant,  who  was  sued  in  two  actions.  Two  judgments  against  the 
defendant  were  rendered  in  favor  of  the  plaintifis  in  the  Supreme 
Judicial  Court  of  the  State  at  the  January  term  of  the  court, 
1859,  holden  at  Bangor,  within  and  for  the  county  of  Penobscot. 
Execution  was  issued  in  one  for  $23,440  debt,  and  $75.78  costs, 
and  in  the  other  for  $8,576  debt,  and  $43.18  cost  of  suit,  as  ap-. 
pears  by  the  executions  introduced  in  evidence.  Nothing  was 
collected  on  the  executions,  and  the  present  suit  is  an  action  of 
debt  against  the  defendant  founded  upon  those  two  judgments. 
Nine  pleas  were  ploiided  by  the  defendant,  of  which  the  first  two 
were  pleas  of  mU  tiel  record^  which  terminated  in  issues  to  the 
court.  All  that  need  be  said  upon  that  subject  is  that  the  issues 
under  those  pleas  were  found  for  the  plaintifib,  and  that  the  trial 
proceeded  under  the  other  issues  in  the  pleadings.  Much  refer- 
ence to  the  fourth,  fifth,  and  sixth  pleas  is  unnecessary,  as  they 
terminated  in  issues  of  fact,  and  the  respective  issues  were  found 
for  the  plaintifib.  Special  attention  must  be  given  to  the  third, 
seventh,  eighth,  and  ninth  pleas,  as  the  issues  of  fact  in  which 
they  terminated  were  found  for  the  defendant,  and  he  is  entitled 
to  judgment  on  the  verdict,  unless  the  verdict  should  be  set  aside 
for  some  one  of  the  causes  assigned  in  the  respective  motions. 

Payment  Qf  the  judgments  described  in  the  declaration  to 
the  plaintifib  on  the  1st  of  January,  1860,  is  alleged  by  the  de- 
fendant in  the  third  plea,  which  is  denied  by  the  plaintiflb*  in 
their  replication.  As  inducement  he  sets  up,  in  his  seventh  plea, 
the  two  suits  commenced  in  Cumberland  county  against  the  con- 
tractor as  second  indorser  on  the  notes,  and  alleges  that  they 
agreed  with  the  defendant  in  those  suits  as  an  adjustment  of  all 
matters  in  dispute  between  the  parties,  that  judgments  should 
be  rendered  therein  for  $  25,000  as  damages  in  the  aggregate, 
to  be  apportioned  in  those  suits  at  the  discretion  of  the  plain- 
tiffs, and  that  at  the  April  Term,  1860,  of  that  court,  they 
recovered  judgment  in  one  of  those  suits  for  the  sum  of  $23,440 
and  costs  of  suit»  taxed  at  $32.22,  and  that  at  the  October 
term  following  they  recovered  judgment  in  the  other  suit  for 


SEPTEMBER  TERM,  1871.  489 

Yose  daLv.  Maya 

^-  —     -    - ■       II        - — ■ — ^-^-^^— ^-^— ^.^^^^^— 

the  balance,  to  wit,  for  the  sum  of  $1,660  damages,  and  costs 
of  suit  taxed  at  $29.77,  and  he  alleges  that  both  of  said  judg- 
ments were  subsequently  fully  satisfied  and  paid.  Most  of  the 
facts  set  forth  in  the  seventh  plea  are  admitted  in  the  replica- 
tion, but  the  plaintiffs  allege  that  a  much  larger  sum  was  due  to 
them  than  the  $26,000  for  which  the  contractor  as  second  in- 
dorser  gave  them  judgment,  and  they  deny  that  the  sums  recov- 
ered were  agreed  to  be  received  in  foil  satisfaction  of  their  judg- 
ments against  the  defendant,  or  that  the  judgments  which  they 
recovered  against  the  contractor  as  such  second  indorser  were 
ever  fully  paid,  as  alleged  in  the  plea.  Satisfactory  evidence 
was  introduced  that  the  plainti£&,  after  the  recovery  of  the  judg- 
ments described  in- the  declaration,  and  before  the  present  action 
was  commenced,  sold  and  assigned  to  Dennistoun,  Wood,  &  Co. 
the  judgments  in  question  and  the  notes  on  which  the  judg- 
ments were  founded,  and  the  defendant  alleged  in  his  eighth 
plea,  that  the  assignees  subsequently,  to  wit,  on  the  1st  of  Jan- 
uary, 1864,  settled  and  adjusted  the  same  with  the  two  indorsers 
on  the  notes,  and  received  in  full  satisfaction  of  the  judgments 
the  sum  of  $1,287.60,  as  more  fully  set  forth  in  the  eighth  plea. 
In  their  replication  the  plainti£&  deny  that  they  ever  made  the 
assignment  as  alleged^  and  they  also  deny  that  they  did  on  the 
day  named,  or  at  any  other  time,  settle  and  adjust  the  matter 
with  the  two  indorsers,  or  that  they  ever  received  the  sum  spec- 
ified in  the  plea  or  any  sum  in  satisfaction  of  said  judgmente 
and  notes.  Full  payment  to  the  plaintifis  is  also  alleged  in  the 
ninth  plea,  and  the  replication  filed  by  the  plaintiffs  is  substan- 
tially the  same  as  that  filed  to  the  third  plea. 

Plenary  evidence  was  introduced  that  the  plaintiffs  on  the 
7th  of  April,  1869,  agreed  with  John  M.  Wood,  that,  if  the  par- 
ties to  those  notes  or  any  of  them  should  pay  to  them  within 
ninety  days  from  that  date  the  full  Bum  of  $26,000,  they  the 
plaintifb  would  rec:Iv3  the  same  in  full  satisfaction  of  all  their 
claim,  and  that  they  would  surrender  to  the  party  legally  enti- 
tled thereto  all  bonds  of  the  company  held  by  them  as  collateral 
security,  and  that  all  claims  and  demands  between  the  parties 
should  be  considered  as  settled  and  adjusted.     Judgmente  in 
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their  suits  against  the  contractor  and  second  indorser  had  not 
been  recovered,  but  the  defendant  in  those  suits  on  the  same 
day  agreed  in  writing  that  a  default  might  be  entered  in  either 
or  both  of  those  suits,  and  that  judgment  might  be  taken  in  either 
or  both  for  an  amount  not  exceeding  $  25,000  in  the  whole,  to- 
gether with  legal  costs,  and  the  case  shows  that  judgment  for 
the  plaintiffs  for  the  sum  of  $23,440  was  subsequentlj  entered 
in  one  of  those  cases  in  pursuance  of  that  agreement.  They  had 
a  right  to  enter  judgment  on  that  day,  but  the  evidence  shows 
that  an  extension  was  granted  by  consent,  and  at  the  October 
term,  1860,  they  entered  judgment  in  the  other  case  for  the  sum 
of  $1,560  and  costs,  making  the  full  sum  of  $25,000  without 
including  costs.  Executions  were  issued  on  both  judgments,  and 
the  whole  of  the  smaller  judgment  and  all  of  the  larger,  except 
the  sum  of  $1,237  of  costs  and  interest,  were  satisfied  by  levying 
the  executions  on  the  estate  of  the  judgment  debtor,  who  was 
the  contractor  and  second  indorser  of  the  notes. 

Just  after  the  date  of  that  agreement  the  plaintifis  became 
embarrassed,  and  made  the  assignment  described  in  the  eighth 
plea,  including  the  original  contract  for  the  iron,  the  notes,  all 
the  judgments  and  the  claim  to  the  bonds  given  by  the  company 
as  collateral  security  for  the  payment  of  thp  notes.  Due  notice 
of  the  assignment  was  served  on  the  two  indorsers  of  the  notes 
and  on  the  railroad  company.  By  virtue  of  the  assignment  the 
persons  named  as  assignees  claimed  to  be  the  owners  of  the 
judgments  recovered  against  the  company,  and  the  several  judg- 
ments recovered  against  the  indorsers  of  the  notes.  They  also 
claimed  to  be  the  lawful  holders  and  owners  of  the  bonds  de- 
posited as  collateral  security,  and  on  the  25th  of  October,  1861, 
they  sold  $96,000  of  the  bonds  for  $5,000,  still  holding  $  50^000 
of  the  same,  the  balance  of  the  amount  deposited  as  collateral 
security.  Insolvency  prevented  the  company  from  proceeding 
with  the  enterprise,  and  the  franchise  and  estate  of  the  company 
were  transferred  to  a  new  company  as  assignees.  Negotiations 
ensued  between  the  new  company  and  the  indorsers  of  the  notes 
on  one  side,  and  the  holders  of  the  balance  of  the  bonds  depos- 
ited as  collateral  on  the  other,  for  the  surrender  of  the  balanoe 
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remaining  of  the  bonds.  Those  negotiations  with  the  holders  of 
those  bonds  were  conducted  by  the  other  parties  through  their 
attorney,  who  was  a  witness  in  the  case.  His  testimony  and 
other  evidence  in  the  case  showed  that  they  refused  to  surrender 
the  bonds  until  they  were  paid  the  sum  of  $1,287.50,  which  they 
insisted  was  a  lien  upon  the  bonds.  Wood  was  to  pay  $25,000 
on  the  6th  of  July,  1859,  but  the  executions  were  not  levied  on 
his  real  estate  until  the  8d  of  May  of  the  next  year,  and  they  in- 
sisted that  they  had  a  lien  for  the  intervening  interest  and  costs, 
and  the  evidence  showed  that  the  attorney  of  the  other  parties 
paid  that  amount  to  the  attorney  of  the  party  holding  the  bonds, 
and  received  the  bonds  for  the  benefit  of  the  contractor  and 
second  indorser  of  the  notes  given  by  the  original  company. 
Discussion  of  the  rulings  or  instructions  of  the  court  is  not  re- 
quired, as  the  exceptions  taken  at  the  trial  are  waived,  and  no 
questions  of  the  kind  are  raised  in  the  printed  arguments.  In- 
structions on  all  the  points  involved  in  the  case  were  given  at 
the  trial,  and  in  the  absence  of  any  exceptions  it  must  be  as- 
sumed that  they  were  correct. 

Questions  of  fact  in  view  of  the  circumstances  are  the  only 
questions  to  be  examined  under  the  motion.  Brief  reference 
will  be  made  to  those  which  were  deemed  of  most  importance  at 
the  trial,  and  which  have  been  most  pressed  in  this  hearing. 
They  are  as  follows :  1.  That  neither  the  plaintiffs  nor  their 
assigns  have  received  the  full  amount  of  these  judgments,  nor 
have  they  accepted  a  less  sum  in  full  discharge  of  the  amount 
for  which  the  judgments  were  rendered.  Suffice  it  to  say,  there 
was  testimony  on  both  sides  of  those  issues,  and  the  court  is  quite 
satisfied  with  the  verdict  of  the  jury,  which  is  all  that  need  be 
said  upon  the  subject.  2.  That  the  $25,000  which  the  plaintiffs 
agreed  to  accept  was  not  paid  within  the  time  specified  in  the 
agreement,  which  is  a  correct  statement  of  the  fact ;  but  the  cir- 
cumstances in  evidence  tended  very  strongly  to  show  that  the  de- 
lay was  waived,  and  that  the  payments  as  made  were  accepted 

« 

as  a  fulfilment  of  the  terms  of  the  agreement,  and  the  court 
properly  submitted  the  point  with  the  evidence  to  the  jury.  Evi- 
dently they  accepted  the  real  estate,  secured  by  the  levying  of 
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the  executions,  as  payment  under  the  agreement,  and  the  testi- 
mony showed,  if  the  witnesses  were  believed,  that  the  balance 
was  subsequently  paid  to  the  attorney  of  the  holder  of  the  bonds, 
and  that  the  plaintifis  or  their  senior  partner  received  the  benefit 
of  the  payment.  Viewed  in  that  light,  it  is  unnecessary  to  ex- 
amine the  third  and  fourth  propositions  submitted  by  the  plain- 
tiffs, as  it  is  quite  clear,  from  what  has  already  been  remarked, 
that  they  cannot  be  sustained.  Grant  the  fact  to  be  so,  still  the 
plaintiffs  contend  that  the  verdict  ought  to  be  set  aside,  because 
they  insist  that  the  attorney  who  received  the  balance  of  the 
$25,000  had  no  authority  to  accept  the  amount,  that  he  was  the 
attorney  of  the  assignees  and  not  of  the  plaintifis,  and  that  nei- 
ther he  nor  the  assignees  at  that  time  had  any  legal  or  equitable 
interest  in  the  judgments  in  question.  Full  proof  was  introduced 
that  the  sum  of  f  1,287.60  was  paid  to  the  attorney  of  the  as- 
signees while  the  bonds  were  in  his  possession,  and  he  testified 
that  the  senior  partner  of  the  plaintiff's  firm  accepted  the  credit 
of  the  money.  Whether  he  was  the  attorney  also  of  the  plain- 
tiffs at  the  time  the  money  was  paid  was  left  in  doubt  by  the  evi- 
dence, but  there  were  facts  and  circumstances  in  the  case  tending 
strongly  to  prove  the  affirmative  of  the  issue,  and  the  point  was 
properly  one  for  the  consideration  of  the  jury.  Certain  legal 
questions  were  also  discussed,  but  inasmuch  as  there  were  no 
exceptions,  it  is  not  deemed  necessary  to  enter  upon  that  topic. 
New  apd  material  evidence,  it  is  alleged,  has  been  discov- 
ered since  the  trial,  and  the  second  motion  is  that  the  verdict 
may  be  set  aside  and  a  new  trial  granted  on  that  account.  Un- 
accompanied, as  the  motion  is,  by  any  affidavit  of  the  party  filing 
it,  the  practice  of  the  court  would  hardly  warrant  the  court  in 
granting  it  without  requiring  the  party  to  comply  with  the  twen- 
ty-second  rule  of  the  Circuit  Court,  as  the  motion  is  obviously 
grounded  on  facts  not  within  the  knowledge  of  the  presiding  jus- 
tice, and  which  cannot  be  verified  by  any  reference  to  his  min- 
utes. Affidavits  of  the  witnesses  to  be  examined  cannot  be 
regarded  as  a  compliance  with  that  rule,  as  the  purpose  of  the 
requirement  is  that  the  allegation  that  new  evidence  has  been 
discovered  since  the  trial  may  be  verified  by  the  oath  of  the 
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party  or  of  his  connseL  Probable  cause  for  the  motion  must  be 
shown,  unless  the  requirement  is  waived  by  coAent,  before  the 
court  will  interfere  and  give  notice  to  the  other  side,  or  take  any 
step  to  prevent  the  prevailing  party  from  applying  for  judgment 
on  the  verdict.  Where  the  motion  is  properly  verified  by  the 
affidavit  of  the  party,  ex  parte  affidavits  of  the  witnesses  to  be 
examined  are  quite  sufficient  to  warrant  an  application  for  notice 
to  the  opposite  party,  but  such  affidavits,  except  by  consent,  are 
not  admissible  in  the  final  hearing  of  the  motion  any  more  than 
in  the  trial  of  an  issue  of  fact  to  the  jury.  Testimony  for  that 
purpose  may  be  taken  in  open  court  in  civil  or  criminal  cases,  or 
by  deposition  in  civil  cases  as  provided  in  the  acts  of  Congress, 
or  by  interrogatories  and  cross-interrogatories  as  in  other  adver- 
sary proceedings  between  party  and  party,  or  by  consent  of  par- 
ties the  court  in  its  discretion  will,  in  a  civil  action,  appoint  a  com- 
missioner to  take  the  testimony  and  report  the  same  to  the  court. 
Both  parties,  however,  in  the  case  before  the  court,  have  ac- 
quiesced in  the  course  pursued  bj^the  plaintiffs,  and  the  court,  in 
view  of  the  circumstances,  has  looked  into  the  affidavits  of  the 
witnesses,  as  if  the  affidavits  were  admitted  by  consent,  and  has 
compared  the  statements  of  the  affiants  with  the  evidence  given 
at  the  trial,  and  the  court  is  of  the  opinion  that  the  motion, 
assuming  the  proceedings  to  be  regular,  ought  to  be  denied  for 
several  reasons:  Because  the  evidence  is  not  newly  discov- 
ered, within  the  legal  meaning  of  that  phrase.  Evidence  of  the 
kind,  in  order  that  it  may  affi^rd  a  proper  ground  for  a  new  trial, 
must  be  in  fact  new,  and  such  as  reasonable  diligence  on  the 
part  of  the  party  ofTering  it  could  not  have  secured  at  the  former 
trial,  and  must  appear  to  be  material  in  its  object,  going  to  the 
merits  of  the  case,  and  not  merely  cumulative  and  corroborative 
or  collateral,  and  it  must,  in  general,  be  such  as  ought  to  be 
decisive  and  affi)rd  reasonable  ground  to  conclude  that  it  would 
be  productive  of  an  opposite  result.  Hilliard  on  New  Trials,  875 ; 
1  Graham  on  New  Trials,463.  Nothing,  says  the  latter  commen* 
tator,  but  a  clear  case  of  injustice,  occasioned  by  means  beyond 
the  control  of  the  party,  and  the  reasonable  certainty  of  correct- 
ing it  by  those  means  since  brought  to  light  and  placed  within 
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the  executions,  as  payment  under  the  agreement,  and  the  testi- 
mony showed,  if  the  witnesses  were  believed,  that  the  balance 
was  subsequently  paid  to  the  attorney  of  the  holder  of  the  bonds, 
and  that  the  plaintifis  or  their  senior  partner  received  the  benefit 
of  the  payment.  Viewed  in  that  light,  it  is  unnecessary  to  ex- 
amine the  third  and  fourth  propositions  submitted  by  the  plain- 
tiffs, as  it  is  quite  clear,  from  what  has  already  been  remarked, 
that  they  cannot  be  sustained.  Grant  the  fact  to  be  so,  still  the 
plaintiffs  contend  that  the  verdict  ought  to  be  set  aside,  because 
they  insist  that  the  attorney  who  received  the  balance  of  the 
$25,000  had  no  authority  to  accept  the  amount,  that  he  was  the 
attorney  of  the  assignees  and  not  of  the  plaintiffs,  and  that  nei- 
ther he  nor  the  assignees  at  that  time  had  any  legal  or  equitable 
interest  in  the  judgments  in  question.  Full  proof  was  introduced 
that  the  sum  of  $1,287.60  was  paid  to  the  attorney  of  the  as- 
signees while  the  bonds  were  in  his  possession,  and  he  testified 
that  the  senior  partner  of  the  plaintiff's  firm  accepted  the  credit 
of  the  money.  Whether  he  was  the  attorney  also  of  the  plain- 
tiffs at  the  time  the  money  was  paid  was  lefb  in  doubt  by  the  evi- 
dence, but  there  were  facts  and  circumstances  in  the  case  tending 
strongly  to  prove  the  affirmative  of 'the  issue,  and  the  point  was 
properly  one  for  the  consideration  of  the  jury.  Certain  legal 
questions  were  also  discussed,  but  inasmuch  as  there  were  no 
exceptions,  it  is  not  deemed  necessary  to  enter  upon  that  topic. 
New  apd  material  evidence,  it  is  alleged,  has  been  discov- 
ered since  the  trial,  and  the  second  motion  is  that  the  verdict 
may  be  set  aside  and  a  new  trial  granted  on  that  account.  Un- 
accompanied, as  the  motion  is,  by  any  affidavit  of  the  party  filing 
it,  the  practice  of  the  court  would  hardly  warrant  the  court  in 
granting  it  without  requiring  the  party  to  comply  with  the  twen- 
ty-second rule  of  the  Circuit  Court,  as  the  motion  is  obviously 
grounded  on  facts  not  within  the  knowledge  of  the  presiding  jus- 
tice, and  which  cannot  be  verified  by  any  reference  to  his  min- 
utes. Affidavits  of  the  witnesses  to  be  examined  cannot  be 
regarded  as  a  compliance  with  that  rule,  as  the  purpose  of  the 
requirement  is  that  the  allegation  that  new  evidence  has  been 
discovered  since  the  trial  may  be  verified  by  the  oath  of  the 
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party  or  of  his  counsel.  Probable  cause  for  the  motion  must  be 
shown,  unless  the  requirement  is  waived  by  coAent,  before  the 
court  will  interfere  and  give  notice  to  the  other  side,  or  take  any 
step  to  prevent  the  prevailing  party  from  applying  for  judgment 
on  the  verdict.  Where  the  motion  is  properly  verified  by  the 
affidavit  of  the  party,  ex  parte  affidavits  of  the  witnesses  to  be 
examined  are  quite  sufficient  to  warrant  an  application  for  notice 
to  the  opposite  party,  but  such  affidavits,  except  by  consent,  are 
not  admissible  in  the  final  hearing  of  the  motion  any  more  than 
in  the  trial  of  an  issue  of  fact  to  the  jury.  Testimony  for  that 
purpose  may  be  taken  in  open  court  in  civil  or  criminal  cases,  or 
by  deposition  in  civil  cases  as  provided  in  the  acts  of  Congress, 
or  by  interrogatories  and  cross-interrogatories  as  in  other  adver- 
sary proceedings  between  party  and  party,  or  by  consent  of  par- 
ties the  court  in  its  discretion  will,  in  a  civil  action,  appoint  a  com- 
missioner to  take  the  testimony  and  report  the  same  to  the  court. 
Both  parties,  however,  in  the  case  before  the  court,  have  ac- 
quiesced in  the  course  pursued  bj^the  plaintifiis,  and  the  court,  in 
view  of  the  circumstances,  has  looked  into  the  affidavits  of  the 
witnesses,  as  if  the  affidavits  were  admitted  by  consent,  and  has 
compared  the  statements  of  the  affiants  with  the  evidence  given 
at  the  trial,  and  the  court  is  of  the  opinion  that  the  motion, 
assuming  the  proceedings  to  be  regular,  ought  to  be  denied  for 
several  reasons:  Because  the  evidence  is  not  newly  discov- 
ered, within  the  legal  meaning  of  that  phrase.  Evidence  of  the 
kind,  in  order  that  it  may  affi>rd  a  proper  ground  for  a  new  trial, 
must  be  in  fact  new,  and  such  as  reasonable  diligence  on  the 
part  of  the  party  offering  it  could  not  have  secured  at  the  former 
trial,  and  must  appear  to  be  material  in  its  object,  going  to  the 
merits  of  the  case,  and  not  merely  cumulative  and  corroborative 
or  collateral,  and  it  must,  in  general,  be  such  as  ought  to  be 
decisive  and  affi)rd  reasonable  ground  to  conclude  that  it  would 
be  productive  of  an  opposite  result.  Hilliard  on  New  Trials,  875 ; 
1  Oraham  on  New  Trials,  463.  Nothing,  says  the  latter  commen- 
tator, but  a  clear  case  of  injustice,  occasioned  by  means  beyond 
the  control  of  the  party,  and  the  reasonable  certainty  of  correct- 
ing it  by  those  means  since  brought  to  light  and  placed  within 
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the  reach  of  the  applicant,  will  answer  the  purpose.  Comment 
upon  the  affida^ts  to  show  that  the  case  made  does  not  fall  within 
any  reasonable  application  of  that  rule  is  unnecessary,  as  the 
proposition  is  too  plain  for  argument.  Howard  v.  Graver,  28 
Me.  97 ;  Handly  v.  (7afl,  80  Me.  9 ;  Snotoman  v.  Wardwell,  82 
Me.  275.  Apart  from  that  rule,  however,  it  is  obvious  that  the 
evidence  offered  was  within  the  reach  of  the  party  at  the  former 
trial,  and  is  merely  cumulative.  Alsop  v.  In%.  Co.,  1.  Sum.  451 ; 
Carrr.  Gale,  1  Cur.  C.  0.  384 ;  Gardner  ^r.  Gardner,  2  Gray,  434 ; 
McLaughlin  v.  Doane,  56  Me.  289 ;  Atkinson  v.  Conner^  56  Me. 
546.  The  correct  practice  in  such  cases  is  of  great  importance, 
as  the  same  rule,  except  as  to  the  mode  of  taking  the  testimony, 
applies  in  criminal  as  well  as  in  civile  cases,  where  the  defendant 
is  found  guilty,  whether  the  charge  is  treason,  murder,  or  piracy, 
or  whatever  the  offence  may  be,  as  defined  in  an  act  of  Congress. 
Motion  overruled.    Judgment  on  the  verdict. 
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William  H.  Gbeen  et  al  v.  Bernard  Collins. 

BEFORE  CLIFFORD  AND  LOWELL,  JJ. 

The  general  rule  is,  that  in  an  action  to  recover  the  price  of  goods  sold,  it  is  no  defence  that 
the  vendor  knew  that  they  were  purchased  to  be  sold  in  another  jurisdiction  in  violation 
of  the  law  of  that  jurisdiction,  provided  it  was  not  part  of  the  contract  that  they  should 
be  used  for  that  purpose,  and  provided  also  that  the  vendor  neither  did  nor  agreed  to  do 
anything  in  aid  or  furtherance  of  the  unlawful  design,  beyond  the  mere  sale  with  knowl- 
edge of  the  intent  of  the  purchaser. 

Ck>ntracts  in  evasion  or  fraud  of  the  laws  of  any  State  are  invalid  in  our  courts. 

If  it  forms  part  of  the  contract  that  the  seller  shall  do  some  act  in  furtherance  of  the  illegal 
intention  of  rale  by  the  vendee,  such  as  concealing  by  packing  the  liquors,  then  the  seller 
Is  a  participant  in  the  illegal  transaction,  and  cannot  enforce  recovery. 
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The  yendor  mast  yield  no  other  aid  to  the  intended  illegiU  sale  than  the  act  of  selling  and 
delivery. 

If  the  vendor  takes  part  in  the  adventure,  he  cannot  recover. 

Sale  in  Rhode  Island  of  liqnors  to  be  carried  into  the  State  of  Massachusetts,  of  which 
vendor  was  aware.  In  the  absence  of  anything  on  the  part  of  vendor,  except  mere 
knowledge  of  the  vendee's  intention  to  sell  the  goods  ip  Massachusetts,  that  sale  was 
valid,  and  seller  could  recover  in  this  court  in  Massachusetts,  the  sale  being  valid  in 
Rhode  Island,  notwithstanding  a  statute  in  Massachusetts  providing  that  no  action 
should  be  maintained  in  any  court  of  the  State  for  the  price  of  liquor  sold  in  any  other 
State  for  the  purpose  of  being  brought  into  this^State.       ^ 

The  plaintiffs  were  citizens  of  the  State  of  Rhode  Island,  doing 
business  at  Providence  in  that  State,  and  the  defendant  was  a 
citizen  of  this  Commonwealth,  doing  business  at  Milford  in  this 
district.  On  the  20th  of  May,  1867,  he  purchased  a  bill  of  i^quors 
of  the  plaintiffs,  valued  at  $  2289.62,  and  he  having  neglected  and 
refused  to  pay  for  the  same,  the  plaintiffs,  on  the  18th  of  Feb- 
ruary, 1868,  brought  an  action  of  assumpsit  against  him  in  the 
Circuit  Court  for  this  district  to  recover  the  amount.  Service 
having  been  made,  the  defendant  appeared  and  pleaded  the 
general  issue.  Evidence  was  introduced  by  the  plaintifis,  tend- 
ing to  show  that  the  defendant  purchased  the  liquors  of  the 
plaintifis  at  the  time  and  place  alleged  in  the  declaration,  on  a 
credit  of  thirty  days,  and  that  the  plaintifis  shipped  the  same  to 
Woonsocket  in  that  State,  by  order  of  the  defendant.  They 
were  importers  and  wholesale  dealers  in  liquors,  and  the  proofs 
showed  that  they  were  duly  licensed,  and  that  the  sale  was  valid 
by  the  laws  of  the  State  where  it  was  made.  Much  testimony  was 
introduced  by  the  parties,  which  is  not  important  to  notice,  as 
the  only  questions  involved  were  presented  in  the  refusal  of  the 
Court  to  instruct  the  jury  as  requested  by  the  defendant.  Three 
prayers  for  instruction  were  presented  by  the  defendant,  which 
were  in  substance  and  effect  as  follows :  — 

1.  That  the  sale  of  the  liquors  in  this  case  as  made  by  the 
plaintiffs  was  a  void  sale ;  that  the  plaintiffs  could  not  recover  if 
the  sale  was  made  in  violation  of  Chap.  86,  §  61,  Gen.  Stat. 
Mass.,  or  with  the  understanding,  on  the  part  of  the  plaintiff  and 
the  defendant,  that  the  liquors  were  purchased  by  the  defendant 
for  the  purpose  of  re-selling  the  same  in  this  State,  in  violation 
of  the  laws  thereof. 
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2.  That  the  repeal  of  that  provision  since  the  commencement 
of  the  suit  did  not  deprive  the  defendant  of  the  defence  to  which 
he  was  entitled  at  the  time  the  suit  was  commenced. 

8.  If  the  liquors  were  sold  upon  the  understanding  that  thej 
were  to  be  sold  here*  in  violation  of  any  law  of  the  State,  the 
plaintiffs  are  not  entilled  to  recover^  although  the  law  may  have 
been  repealed  since  the  commencement  of  the  suit. 

Caleb  Blodgettj  «7r.*  for  plaintiff. 

1.  The  first  part  of  the  defendant's  first  prayer  for  instructions, 
ending  with  the  words  ^^  eighty-sixth  chapter  of  the  General  Stat- 
utes of  this  State/'  was  properly  refused,  whether  the  ruling  as 
to  the  effect  of  the  repeal  of  the  same  chapter  was  correct  or  not. 
The  contract  was  made  in  Rhode  Island,  and  the  sale  was  valid 
by  the  laws  of  that  State.  Such  a  sale  is  not  prohibited  by 
the  statutes  of  this  State,  and  could  not  be.  Bligh  v.  Jamesj 
6  Allen,  106. 

2.  The  latter  part  of  the  first  prayer  and  the  second  prayer 
are  together  substantially  the  same  as  the  third,  and  all  were 
properly  refused,  if  the  effect  of  the  repeal  of  the  statute  is  as 
the  plaintiffs  claim.  ^^  Any  law,"  as  used  in  the  third  prayer, 
must  mean  the  eighty-sixth  ch&pter  of  the  General  Statutes, 
which  was  the  only  law  affecting  the  subject-matter  of  this  suit 
at  the  time  of  the  sale  in  Rhode  Island,  and  also  at  the  time  the 
suit  was  commenced.  K  there  is  any  defence  to  this  suit  it 
is  given  by  §  61  of  the  chapter  last  named,  and  aside  from 
this  section,  it  is  not  true  ^^  that  if  the  liquors  were  sold  by 
the  plaintifb  to  the  defendant  upon  the  understanding  that  they 
were  to  be  resold  here  in  violation  of  law,"  the  plaintifis  can- 
not recover.  There  must  be  something  more  than  understanding 
or  knowledge  on  the  part  of  the  plaintiff  of  the  defendant's 
illegal  design.  Holman  v.  Johnsofij  Gowp.  841;  McJbUyre  v. 
Parks^  8  Met.  207 ;  Webster  v.  Munffer,  8  Gray,  584. 

Charles  E.  Train,  for  defendant. 

The  ruling  of  the  court  refusing  the  instructions  prayed  for 
was  erroneous. 

The  plaintiff  undertook  to  enforce  a  contract  made  in  Rhode 
Island,  injurious  to  the  public  rights,  offensive  to  the  morals, 
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contravening  the  policy,  and  yiolating  the  law  of  the  State  of 
Massachusetts,  and  such  a  contract  cannot  be  enforced  here, 
either  in  the  State  or  Federal  courts.  2  Kent,  Com.  (10th  ed.), 
616 ;  Start/,  Conflict  of  Laws,  §  253  and  sub. ;  Webster  v.  Munger, 
8  Gray,  584  and  cases  cited ;  Blanchard  y.  Rmsell,  18  Mass.  6  ; 
Qreenwood  y.  Curtis,  6  Mass.  858 ;  Powers  v.  Ljpich,  8  Mass.  77 ; 
JPearsall  et  al.  v.  Dwight,  2  Mass.  84. 

If  the  plaintiffs,  when  the  contract  was  made,  knew  or  under- 
stood that  the  liquors  were  purchased  by  the  defendant  with  the 
intent  to  resell  them  in  Massachusetts  in  violation  of  the  law, 
and  in  contravention  of  the  rights  and  policy  of  that  State,  the 
contract  cannot  be  enforced.  Webster  v.  Munger,  8  Gray,  584 ; 
Bligh  V.  James,  5  Allen,  106. 

If  the  contract  was  made  upon  the  understanding  of  the  par- 
ties that  the  same  were  designed  to  be  resold  in  Massachusetts, 
then  the  sale  was  made  with  a  view  to  such  illegal  design,  and 
for  the  purpose  of  enabling  the  defendant  to  efiect  it,  and  if  so, 
the  contract  cannot  be  enforced.  Webster  and  Hunger,  above 
cited;  Merchants  Bank  v.  Raiding,  6  Seld.  58;  Foster  v.  Thurs^ 
ton,  11  Cush.  ^22,  and  cases  cited  in  the  opinion. 

The  plaintiffs,  having  knowingly  participated  in  a  transaction 
intended  to  accomplish  a  purpose  forbidden  by  law,  cannot  main- 
tain this  action. 

The  case  of  Mclntyre  v.  Parks,  8  Met.  207,  is  not  to  be  regarded 
as  law  since  the  case  of  Webster  v.  Hunger,  above  cited. 

The  revenue  laws  of  the  United  States  expressly  recognize  the 
law  of  the  States  regulating  the  traffic  in  intoxicating  liquors. 

It  is  submitted  that  the  case  of  Holman  v.  Johnson,  1  Cowp. 
841,  is  authority  only  in  cases  affecting  revenue  laws,  and  does 
not  conflict  with  the  doctrine  claimed  by  the  defendant. 

Clippobd,  J.  Errors  of  the  court  in  improperly  refusing  to  in- 
struct the  jury,  as  requested  by  either  party,  may  be  corrected 
on  motion  for  new  trial,  as  well  as  errors  committed  in  rejecting 
proper  testimony,  or  in  admitting  that  which  was  improper,  or 
in  giving  erroneous  instructions  to  the  jury.  Certain  prayers 
for  instructions  to  the  jury  were  presented  in  this  case  by  the 
defendant,  and  the  court  refused  to  instruct  the  jury  as  he  re- 
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quested ;  and  the  verdict  of  the  jury  having  been  far  the  plaintiff, 
the  defendant  moved  the  court  tliat  it  be  set  aside,  and  for  a  new 
trial,  upon  the  ground  that  the  prayers  for  instructions  were  im- 
properly refused. 

Provision  was  made  by  §  61  of  chapter  86,  Gen.  Stat.  Mass., 
that  all  payments  or  compensations  for  spirituous  or  intoxicating 
liquors  sold  in  violation  of  law  shall  be  held  to  have  been  re- 
ceived without  consideration,  and  against  law,  equity,  w.d  good 
conscience.    No  action  of  any  kind,  it  is  also  therein  provided, 
shall  be  had  or  maintained  in  any  court  for  the  price  of  any 
liquors  sold  in  any  other  State  for  the  purpose  of  being  brougiit 
into  this  Commonwealth,  to  be  here  kept  or  sold  in  violation  of 
law,  under  such  circumstances  that  the  vendor  would  have  reason- 
able cause  to  believe  that  the  purchaser  entertained  any  such 
illegal  purpose.     Gen.  Stat.  Mass.,  p.  448.     Whether  the  plain- 
tiffs knew  or  had  reasonable  cause  to  believe  that  the  defendant 
purchased  the  liquors  with  the  intention  of  transporting  the 
same  into  this  State,  ^^  to  be  here  kept  or  sold  in  violation  of 
law,"  was  a  matter  in  issue  between  the  parties  at  the  trial,  and 
there  was  some  evidence  introduced  on  both  sides  of  the  question. 
Strong  doubts  were  entertained  by  the  court  whether  the  affirma- 
tive of  the  issue  was  proved ;  but  it  must  be  assumed,  for  the 
purpose  of  this  investigation,  that  the  evidence  was  sufficient  to 
warrant  the  jury  in  finding  the  issue  for  the  defendant.     Conceded 
as  the  fact  is,  that  the  contract  of  sale  and  purchase  was  valid  at 
the  place  where  it  was  made,  it  is  unnecessary  to  enter  into  any 
inquiry  or  discussion  upon  that  subject ;  and  the  plaintiffs  con- 
tend, inasmuch  as  the  sale  of  the  liquors  was  valid  where  it  was 
made,  that  the  evidence  introduced  by  the  defendant  is  not  an 
answer  to  the  action,  even  if  it  does  show  that  they  had  knowl- 
edge at  that  time  that  he  intended  to  remove  the  liquors  into  this 
State,  to  be  kept  and  sold  in  violation  of  the  law  of  the  State. 
Both  the  manufacture  for  sale  and  the  sale  of  spirituous  or  intoxi- 
cating liquor,  or  of  mixed  liquor,  part  of  which  was  spirituous 
or  intoxicating,  were  at  that  time  prohibited  in  this  State  by 
§  28  of  chapter  61  of  tlie  General  Statute^  of  the  State ;  and 
§  80  provided   that  whoever   sold    such   liquor  in  violation  of 
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the  provisions  of  that  chapter  should  pay  ten  dollars  for  the  first 
ofieiice,  and  be  impriaoned  not  less  than  twenty  nor  more  than 
thirty  days.  Gen.  Stat.  Mass.,  442.  Such  prohibition  was  also 
extended  by  §  87  of  the  act,  to  the  bringing  of  any  spirituouB 
or  intoxicating  liquor  into  the  State,  or  to  the  conveying  the  same 
from  place  to  place  within  the  State,  with  intent  to  sell  the  same^ 
or  have  it  sold  by  another,  and  the  person  who  did  those  acts  was 
declared  to  be  liable  to  the  prescribed  penalty  and  punishment  if 
he  had  reasonable  cause  to  believe  that  the  liquor  was  intended 
to  be  sold  in  violation  of  that  chapter.  Nothing  of  the  kind  was 
done  by  the  plaintiffs,  but  the  defendant  contends  that  they  are 
not  entitled  to  any  remedy  in  the  Circuit  Court,  sitting  in  this 
district,  because  they  knew,  or  liad  reasonable  cause  to  believe,  at 
the  time  they  sold  the  liquors,  that  he,  the  defendant,  intended  to 
transport  the  same  into  this  State,  to  be  here  kept  and  sold  in 
Tiolation  of  that  enactment  of  the  State  Icgislatui-e.  Stated  as 
above,  the  proposition  is  not  in  the  precise  language  of  the  prayer 
for  instruction  ;  but  it  is  not  contended  that  the  prayer  for  instruc* 
tion  meant  anything  more  than  the  proposition,  as  the  sale  was 
an  absolute  one,  and  it  is  not  pretended  that  there  was  any  ar- 
rangement between  the  parties  as  to  the  place  where  the  liquors 
should  be  sold. 

Generally  speaking,  the  validity  of  a  contract  is  to  be  de- 
cided by  the  law  of  the  place  where  it  was  made,  unless  it  was 
agreed,  cither  expressly  or  tacitly,  that  it  should  be  performed 
in  some  other  place,  and  then  the  general  rule  is  that  the  con- 
tract, '^  as  to  its  validity,  nature,  obligation,  and  interpretation,  is 
to  be  governed  by  the  law  of  the  place  of  performance."  Story 
on  Conf.  of  L.  §§  242,  280 ;  U.  S.  Bank  v.  Donally,  8  Pet.  372  ; 
Wilcox  V.  Hunt^  13  Pet.  379;  Andrews  v.  Pond,  13  Pet.  65; 
Don  V.  Lippmann^  5  CI.  &  Fiimell  R.  13 ;  Fergusson  v.  Fi/ffe,  8 
CI.  &  Finnell,  121.  Contracts  valid  by  the  law  of  the  place 
where  they  are  made  are  generally  valid  everyvfhQvo  Jure  ffentium^ 
and  by  tacit  assent.  2  Kent.  Com.  (ed.  1866)  454.  Remedies, 
therefore,  are  the  same  whetlier  the  suit  is  brought  in  the  district 
where  the  contract  was  made,  or  in  anotlier  district  of  the  same 
circuit,  or  in  any  other  Federal  Coui*t  having  jurisdiction  of  the 
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parties  and  of  the  subject-matter  in  controversy.  Viewed  in  the 
light  of  these  several  suggestions,  the  principal  question  presented 
is  whether  the  evidence  which  shows  that  the  plaintifib  knew,  or 
had  reasonable  cause  to  believe,  that  the  defendant  at  the  time 
of  the  sale,  intended  to  transport  the  liquors  into  this  State, 
to  be  here  kept  and  sold  in  violation  of  the  law  of  the  State 
then  in  force  and  unrepealed  at  the  time  the  suit  was  com- 
menced, constituted  a  defence.  Marked  differences  of  opinion 
are  observable  in  the  determination  of  courts  of  justice  in  cases 
where  the  facts  were  in  most  respects  the  same  as  in  the  case 
before  the  court ;  but  the  better  opinion  appears  to  be  that  the 
mere  knowledge  bj  the  vendor  that  the  vendee  at  the  time  of 
the  purchase  of  property  intends  to  use  it  for  an  illegal  purpose 
will  not,  as  a  general  rule,  prevent  the  vendor  from  recovering 
from  the  vendee  the  value  of  the  property. 

Exceptional  cases  may  arise  in  which  a  different  rule  must  be 
applied,  as  where  the  property  purchased  is  intended  for  treason- 
able purposes,  or  to  commit  murder,  or  to  promote  some  other 
offence  of  such  enormity,  and  so  violative  of  the  fundamental 
laws  of  society  that  silence  on  the  part  of  the  citizen  is  itself  a 
crime,  or  would  be  evidence  tending  to  show  that  the  seller  was 
an  accessory  before  the  fact  to  the  commission  of  the  offence. 
Many  cases  may  doubtless  be  cited  where  it  is  held  that  a  con- 
tract cannot  be  enforced  which  contemplates  what  the  law  forbids, 
whether  the  act  forbidden  be  malum  in  se  or  only  malum  prohibi- 
tum^ but  those  cases  do  not  apply  to  a  contract  of  sale  which  is 
valid  by  the  law  of  the  place  where  it  is  made,  and  where  the 
only  circumstance  imputed  as  affecting  its  validity,  is  the  mere 
fact  that  the  seller  knew,  or  had  reason  to  believe,  that  the  pur- 
chaser intended  to  remove  the  property  purchased  into  anotlier 
jurisdiction,  and  to  sell  it  there  in  violation  of  the  law  of  that  ju- 
risdiction. U.  S.  Bank  v.  OwenSj  2  Pet.  527  ;  Harris  v.  Runnd$^ 
12  How.  79  ;  Kennett  v.  CTiambers^  14  How.  38. 

Such  exceptional  cases  may  doubtless  arise,  but  tlie  general 
rule,  and  the  one  by  which  this  case  must  be  governed,  is  that  in 
an  action  to  recover  the  price  of  goods  sold,  it  is  no  defence  that 
the  vendor  knew  that  they  were  purchased  to  be  sold  in  another 
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jurisdiction,  in  violation  of  the  law  of  that  jurisdiction,  provided 
it  was  not  a  part  of  the  contract  that  they  should  bo  used  for  that 
purpose,  and  provided  also  that  tho  vendor  neither  did  nor  agreed 
to  do  anything  in  aid  or  furtherance  of  the  unlawful  design,  beyond 
the  mere  sale,  with  knowledge  of  the  intent  of  the  purchaser. 
Tracy  V.  TaUmage,  14  N.  Y.  167  -  210 ;  Curtis  et  al.  v.  Leavitt,  15 
N.  Y.  15-47.  Contracts  made  in  evasion  or  fraud  of'the  laws  of 
another  State  are  invalid  everywhere  in  our  courts,  as  if  a  contract 
is  made  to  transport  spirituous  or  intoxicating  liquors,  not  en- 
titled to  protection  as  an  imported  article,  in  the  original  package, 
from  one  State  into  another  in  violation  of  the  laws  of  the  latter 
State,  every  such  contract  is  void,  even  in  the  State  where  it  was 
made,  whether  the  sale  is  there  prohibited  or  not ;  but  the  mere 
knowledge  of  the  illegal  purpose  for  which  the  goods  are  purchased 
will  not  have  any  such  effect  upon  the  contract  of  sale,  as  between 
the  purchaser  and  the  seller.     Story  Conf.  of  L.,  §  258. 

Sales  under  the  circumstances  last  suggested,  and  contracts,  are 
valid,  but  if  it  enters  at  all  as  an  ingredient  into  the  contract 
between  the  parties  that  the  goods  shall  be  so  transported  to 
another  State,  and  there  be  sold  in  violation  of  the  law  of  that 
State,  or  that  the  seller  shall  do  some  act  to  assist  or  facilitate 
the  illegal  intention  of  the  purchaser,  such  as  packing  the  liquors 
in  a  way  to  conceal  their  character,  or  any  other  act  to  promote 
the  illegal  design  of  the  purchaser,  then  the  seller  will  be  deemed 
a  participant  in  the  illegal  transaction,  and  the  contract  will  not 
be  enforced.  Waymell  v.  Reedy  6  Term,  599 ;  Lightfoot  v.  Ten- 
ant  J 1  Bos.  &  Pull.  551. 

Participation  of  the  vendor  in  the  illegal  design,  as  a  general 
rule,  renders  the  sale  invalid  as  between  the  seller  and  purchaser, 
but  that  principle  as  exemplified  in  some  of  the  cases,  is  extended 
quite  as  far  as  it  ought  to  be  carried,  as,  for  example,  it  was  held, 
in  the  case  of  Langton  v.  HugheSj  1  Maule  &  Selw.  593,  that  a 
person  who  sold  drugs,  well  knowing  that  they  were  intended  to 
be  used  in  the  brewing  of  beer,  contrary  to  an  act  of  Parliament, 
might  be  said  ^^  to  cause  or  procure,  quantum  illoj  the  drugs  to  be 
mixed,"  and  used  for  that  purpose.  Much  reason  exists  for  sup- 
posing that  the  inference  in  that  case  was  extended  beyond  what 
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is  authorized  from  the  fact  proyed,  but  if  not,  then  the  deciaion 
was  correct,  because  if  it  enters  at  all  as  an  ingredient  into  the 
Contract  of  sale  that  the  seller  shall  do  some  act  to  assist  or 
facilitate  the  illegal  intention  of  the  purchaser,  the  contnict  will 
Hot  be  enforced  for  his  benefit.  Public  policy  dictates  that  the 
law  will  not  lend  its  aid  to  any  party  whose  cause  of  action  is 
founded  upon  an  immoral  or  illegal  act,  and  if  the  seller  of 
goods,  even  in  a  State  where  the  sale  of  such  property  is  law- 
fhl,  enters  into  an  arrangement  with  the  purchaser  as  an  in- 
gredient of  the  contract  of  sale,  that  he  will  assist  or  facilitate 
the  purchaser  in  selling  the  same  in  another  State  in  violation 
of  the  law  of  that  State,  such  a  sale,  as  a  general  rule,  is  there- 
by rendered  invalid,  subject  to  certain  exceptions  which  it  is 
not  important  to  notice  in  this  investigation.  Where  the  con- 
tract of  sale  is  complete,  and  the  seller  has  nothing  to  do  with 
the  disposition  which  the  purchaser  intends  to  make  of  the 
goods,  Lord  Mansfield  held  that  the  mere  knowledge  on  the 
part  of  the  seller  that  the  purchaser  intended  to  export  them 
for  sale  in  violation  of  the  laws  of  the  country  where  they  were 
to  be  transported,  would  not  debar  the  seller  of  his  right  of 
action  to  recover  the  value  of  the  goods  of  the  purchaser.  SoU 
man  v.  iTohnson^  Gowp.  811.  Precisely  the  same  point  was 
ruled  nearly  forty  years  later  in  the  case  of  Hodgson  et  ah  v. 
Temple^  5  Taunt.  181,  where  it  was  expressly  held  that  a  person 
who  sells  goods,  knowing  that  the  purchaser  intends  to  apply 
tbem  in  an  illegal  trade,  is  nevertheless  entitled  to  recover  the 
price  if  he  yields  no  other  aid  to  the  illegal  transaction  than  that 
of  selling  and  delivering  the  goods. 

Certain  eases  decided  between  those  dates  are  sometimes  re- 
ferred to  as  sustaining  a  more  stringent  rule,  but  it-is  clear  that 
fhey  rest  upon  the  qualification  plainly  admitted  and  explicitly 
annexed  to  the  principle  advanced  in  those  two  cases,  that  is,  the 
seller  of  the  goods  yielded  or  rendered  some  other  aid  to  the  ille- 
gal transaction  than  tliat  of  selling  the  goods.  Bigg9  v.  Lavh 
reneej  8  Term.  454  ;  Waymdl  v.  Reed^  5  Term.  599 ;  Clvgat  v. 
Penaluna^  4  Term.  466.  Where  the  seller  takes  an  actual  part 
In  the  illegal  adveuture,  as  in  packing  the  goods  in  prohibited 
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parcels,  he  must  take  the  consequences  of  his  own  act,  but  Lord 
Abenger  held,  in  the  case  of  PMecat  r.  Angellj  2  Cj*omp.  Mees. 
Ros.  Sll,  that  ^^  merely  selling  to  a  party  who  means  to  violato 
the  laws  of  his  own  country  "  is  not  a  bad  contract  Exactlj 
the  same  rule  was  laid  down  in  the  case  of  Mclntyre  v.  Park» 
et  al.,  3  Met.  207,  where  it  was  held  that  the  sale  of  lottery-tick- 
ets made  in  another  State,  where  the  sale  was  lawful,  to  a  citizen 
of  this  State,  is  a  lawful  transaction,  although  the  seller  knew 
that  the  purchaser  intended  to  sell  the  same  in  this  State,  where 
tlie  sale  was  prohibited.  But  if  the  illegal  use  to  be  made  of  tlie 
goods  enters  into  the  contract,  and  forms  the  motive  or  induce- 
ment in  the  mind  of  the  vendor  to  the  sale,  he  cannot  recover 
the  price,  provided  the  goods  are  actually  used  to  carry  out  the 
illegal  design.  KreUs  y.  Stligman^  8  Barb.  439.  The  express 
ruling  of  the  Supreme  Court  of  this  State,  in  the  case  of  Dater  ft 
a/.  V.  Earl^  3  Gray,  482,  was  to  the  same  effect,  where  it  was  held 
that  a  sale  of  goods  in  another  State,  the  seller  knowing  but  not 
participating  in  the  intent  to  sell  them  again  in  violation  of  the 
laws  of  tliat  State,  will  support  an  action  in  this  State  for  the 
price.  Equally  explicit,  also,  is  the  rule  laid  down  by  the  highest 
judicial  authority  of  certain  other  States.  The  price  of  goods 
sold  and  delivered  in  a  State  where  such  sale  is  legal,  say  the 
court  in  Smith  v.  OoJ^frey^  8  Fos.  379,  can  be  recovered  in 
anotlicr  State  where  such  sale  would  be  illegal  if  nothing  re- 
mained to  be  done  by  the  vendor  to  complete  the  transaction,  and 
the  seller  is  not  in  any  way  to  be  further  connected  with  it ;  but 
if  it  be  an  ingredient  in  the  contract  that  the  goods  shall  bo 
illegally  sold,  or  tliat  the  seller  shall  do  any  act  to  assist  or 
facilitate  the  illegal  sale,  or  if  the  goods  are  to  be  delivered  iu 
tho  place  where  the  sale  is  prohibited,  the  rule  is  otherwise. 
Me  Combe  ct  al.  y.  McMann^  27  Yt.  95  ;.  Baekman  y.  Wright^  27 
Ibid.  187  ;  Jameson  y.  Gregory ^  4  Met.  (Ky.)  863.  Gases  \erj 
nearly  allied,  it  must  be  admitted,  have  been  differently  decided^ 
but  if  they  are  carefully  examined  and  compared  one  with  anotliert 
tlie  particular  features  by  which  they  were  distinguished  ai*e)  with 
few  exceptions,  plainly  to  be  seen. 

Expressions  are  certainly  to  be  found  iu  the  opinion  of  the 
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court  in  the  case  of  Waster  v.  Manger,  8  Graj,  587,  which 
warrant  the  conclusion  that  the  organ  of  the  court  on  that  oc- 
casion was  of  the  opinion  that  a  sale  made  with  the  knowl- 
edge of  the  seller  that  the  purchaser  intended  to  use  the 
thing  sold  in  violation  of  law;  was  illegal,  and  irrespective  of 
the  question  whether  it  was  an  ingradient  of  the  contract  that 
the  goods  should  he  so  sold,  or  that  t'le  seller  should  do  any  act 
to  assist  or  facilitate  the  intended  illegal  use  or  sale,  but  the  ex- 
pression of  such  views  was  not  necessary  to  the  discussion  of  the 
case,  as  the  statement  shows  not  merely  that  the  plaintiff  had 
knowledge  of  the  illegal  purpose  of  the  defendant,  but  that  he 
sold  with  reference  to  it,  and  for  the  purpose  of  enabling  the 
purchaser  to  effect  it".;  and  the  court  here  agrees  with  that 
court  in  the  conclusion  that  the  instructions  given  in  that  case, 
if  viewed  in  that  light,  were  "  thoroughly  sound  in  principle,"  and 
that  they  "do  not  conflict  with  the  cases  decided."  Unless 
viewed  in  that  light,  the  decision  is  directly  opposed  to  the  rule 
laid  down  in  the  case  of  Sortwell  v.  HttgheSj  1  Curt.  245,  decided 
by  Judge  Gui*tis,  and  which  is  an  authority  in  this  circuit,  and 
in  the  judgment  of  this  court  expresses  the  true  rule  upon  the 
subject.     Bliffh  v.  James,  6  Allen,  572. 

Reference  is  also  made  to  the  case  of  Cannan  v.  Bryce,  8 
Barn.  &  Aid.  179,  as  opposed  to  that  rule ;  but  the  court  is  of  a 
different  opinion,  as  the  chief  justice  who  gave  the  opinion  says 
in  express  terms  that  he  is  "  speaking  of  a  case  wherein  the 
means  were  furnished  with  a  full  knowledge  of  the  object  to 
which  they  were  to  be  applied,  and  for  "tlxe  express  purpose  of 
accomplishing  that  object."  Even  the  price  of  goods  furnished 
to  facilitate  an  immoral  object,  it  was  at  one  time  held,  might 
be  recovered  of  the  purchaser,  unless  it  appeared,  among  other 
things,  that  the  seller  expected  to  be  paid  from  the  profits  of 
the  immoral  vocation ;  but  since  the  decision  in  the  case  of 
Pearce  et  aL  v.  Brook,  Law  Rep.  1  Exchq.  217,  it  must  be  re- 
garded as  well  settled  that  no  recovery  can  be  had  in  such  a 
case,  if  the  goods  were  sold  with  the  knowledge  of  the  use  to 
which  they  were  to  be  applied,  and  that  they  were  furnished 
to  facilitate  that  object.    Botory  y,  Bennet,  1.  Gamp.  349. 
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Articles,  either  of  equipage  or  dress,  sold  or  rented  to  a  female 
keeping  a  house  of  ill  fame  for  tlie  purpose  and  of  a  character  to 
enable  her  to  make  a  display,  will  furnish  no  cause  of  action  to 
the  seller  or  lessor  of  the  articles,  as  the  act  of  supplying  a  female 
engaged  in  such  immoral  practices,  would  warrant  a  jury  in  find- 
ing that  the  articles  were  intended  to  facilitate  the  objects  of  her 
vocation.  Sales  under  such  circumstances  may  well  be  presumed 
to  have  been  made  with  the  intent  to  facilitate  the  objects  of  the 
purchaser,  and  if  so,  then  the  contract  is  clearly  void,  and  it  is 
upon  that  ground  that  the  decision  of  the  court  is  placed.  Dif- 
ferent rules  also  have  sometimes  been  applied  in  the  construction 
of  contracts  made  fdr  the  sale  of  goods  in  one  country  which  are 
intended  to  be  exported  and  sold  in  another  in  violation  of  the 
revenue  laws  of  the  latter  country,  but  it  is  unnecessary  to  enter 
tliat  field  of  inquiry,  as  there  is  nothing  in  the  case  to  raise  any 
such  question.  Suppose,  however,  that  the  legal  conclusion  here 
adopted  cannot  be  sustained,  still  it  is  clear  that  the  requested 
instructions  were  properly  refused  for  other  reasons,  which  will 
be  briefly  explained. 

Unsupported  by  any  legislative  provision,  the  objection  to  the 
ruling  of  the  court  in  refusing  to  give  the  instructions,  would  be 
without  any  foundation,  but  the  argument  is  that  the  defence 
must  prevail  in  this  court  because  no  such  action  could  be  main- 
tained in  the  State  court  at  the  time  this  suit  was  commenced. 
Confessedly,  no  action  of  the  kind  could  be  maintained  in  the 
State  court  at  that  date,  but  the  provision  containing  that  pro- 
hibition on  the  22d  day  of  May,  1868,  was  unconditionally 
repealed,  and  consequently  at  the  time  of  the  trial  there  was 
no  such  prohibition  in  the  State  law  as  is  supposed.  Sess. 
Acts  Mass.,  1868,  p.  115.  By  the  docket  entries  it  appears 
that  the  parties  went  to  trial  on  the  4th  of  June,  1869,  and  the 
record  shows  that  the  verdict  was  rendered  for  the  plaintiffs  on 
the  following  day.  T>ofore  considering  the  effect  of  that  repeal 
it  should  be  repeated  that  the  sale  in  this  case  was  made  in  the 
State  of  Rhode  Island,  and  that  such  a  sale  was  valid  by  the  law 
of  that  State,  as  expressly  decided  by  the  Supreme  Court  of  this 
State.     Bligh  v.  James^  5  Allen,  106 ;  Mercha'nt  v.  Chapmarij  4 
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Allen,  862.  When  a  statute  is  repealed,  the  general  rule  is  that 
it  must  be  considered  the  same  as  if  it  had  never  existed,  except 
as  to  such  transactions  as  are  past  and  closed,  or  such  as  are 
saved  by  the  repealing  statute.  Surtees  v.  Ellimm^  9  Baru.  k 
Cress.  750 ;  Same  Case,  4  M.  &  R.  586 ;  Key  v.  Q-oodmny  4  Moore 
&  Pa^Mie,  341.  Autliorities  may  certainly  be  cited  whicli  assert 
that  the  repeal  of  a  prohibitory  statute  does  not  make  valid  a 
contract  entered  into  in  violation  of  the  statute  i*epoaled,  but  tliat 
rule  of  law  has  no  application  to  the  case  before  the  court,  as  the 
contract  was  made  in  a  place  where  it  was  legal,  and  tlie  only 
supposed  obstacle  to  a  I'ecovery  by  the  plaintiff  is  that  clause  of 
§  61  of  chapter  86,  which  provided  that  fio  action  should  be 
maintained  in  any  court  of  the  State  for  the  price  of  any  liquor 
sold  in  any  other  State,  for  the  purpose  of  being  brouglit  hero 
under  the  circumstances  tiiercin  described.  Attempt  is  made  in 
argument  to  bring  the  case  within  the  rule  laid  down  in  Wri^ 
V.  OaUey  et  al.j  5  Met.  406,  but  the  attempt  is  a  vain  one,  as 
more  than  a  year  elapsed  after  the  repeal  of  the  first  provision 
before  the  second  was  enacted.  Sess.  Acts  Mass.,  1869,  p.  724. 
Steamship  Co.  v.  Joliffej  2  Wall.  458.  Certainly  the  power  of  the 
legislature  to  pass  the  repealing  statute  will  not  be  questioned, 
as  the  defendant  could  not  have  any  vested  riglit  to  set  up  tlie 
defence  that  the  plaintiff  should  not  have  a  right  of  action  to 
recover  on  a  valid  contract.  Satterlee  v.  Matthew9on^  2  Pet.  880; 
Watson  v.  Mercer  et  al,  8  Pet.  108 ;  Welch  v.  Wadmorth,  80 
Conn.  156  ;  Cooley's  Con.  Lim.  298 ;  Way  et  al,  v.  Hillier  et  aL  16 
Ohio,  107 ;  The  Syracuse  Bank  v.  Davis,  16  Barb.  190  ;  Hepburn  v. 
Curts,  7  Watts.  800 ;  King  v.  Tirrell,  2  Gray,  381 ;  Gerry  v. 
Stoneham,  1  Allen,  320 ;  Garfield  v.  Bemis,  2  Allen,  447.  Satis- 
factory proof  was  introduced  by  the  plaintiffs  that  they  were  duly 
licensed  to  sell  such  liquors  at  their  place  of  business,  and,  it 
being  conceded  that  tJio  contract  was  valid  at  the  place  where  it 
was  made,  it  is  clear  that  the  provision  in  question,  even  if  un- 
repealed, could  not  have  any  effect  in  the  Circuit  Court  to  defeat 
the  plaintiffs*  right  of  action  in  tliis  case,  as  they  are  citizens  of 
another  State.  Doubts  may  at  one  time  have  existed  upon  the 
subject,  but  it  is  now  well  settled  that  a  State  law  cannot  dis- 
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charge  or  suspoDd  the  obligation  of  a  contract  made  in  another 
State,  if  it  was  legal  whero  it  was  made  and  was  a  contract  with 
a  citizen  of  another  State,  not  even  if  it  was  to  be  performed  in 
the  State  whose  law  is  inroked  to  defeat  tiie  remedy.  Baldwin  v. 
Bank  of  Newbuty^  1  Wall.  236 ;  Demeritt  y.  Exchange  Bank^  20 
Law  Rep.  606 ;  Hunt  v.  Banfarlh,  2  Curt.  604 ;  Suydam  v.  Broadr 
nax  et  al,  14  Pet.  74 ;  Unim  Bank  v.  JoUy,  18  How.  608 ;  WaU 
mm  V.  Tarpley,  18  How.  520 ;  Hyde  et  al.  v.  Stone,  20  How.  176. 
Contracts  are  to  be  construed  and  carried  into  effect  according 
to  the  intention  of  the  parties  tliereto,  and  they  are  presumed  to 
contract  with  reference  to  the  law  of  tlie  place  where  they  reside  * 
and  transact  business,  unless  a  different  intention  is  manifest 
from  the  terms  which  they  employ.  Judd  v.  Porter,  Grcenl.  R. 
887.  The  law  of  the  contract  travels  with  it  wherever  the  par- 
ties thereto  are  to  be  found,  and  into-  whatever  forum  resort  is 
had  for  its  enforcement.  Motion  for  new  trial  overruled.  Judg* 
ment  on  the  verdict. 
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George  F.  Ehert  et  al,  Assignees  in  Bankniptcy,  Petitioners,  v. 

The  Canal  National  Bank. 

A  creditor,  holding  commercial  pnper  sl;>:ned  bv  n  firm  in  bnnkrnptcr,  nnd  indorsed  hy 
an  iodiridital  member  of  the  firm,  a  bankrupt,  thou^li  not  a  sole  trader,  may  prove  hit 
debt  against  botli  estates  and  share  In  the  dividends  of  each. 

Proceedings  in  bankruptcy  were  instituted  against  Nathan  M. 
Woodman  and  Clement  Littlejohn  iudividuallj,  and  as  co-part- 
ners doing  business  under  the  firm  name  and  style  of  Wood- 
man and  Littlejohn,  and  thej  were  regularly  adjudged  bankrupt 
tinder  the  act  of  Congress  to  establish  a  uniform  system  of  bank* 
ruptcy  throughout  the  United  States.  The  petitioners  repre- 
sented tliat  they  were  the  assignees  of  the  bankrupts,  and  that 
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the  corporation  defendants  did  on  the  5th  of  September,  1871, 
prove  against  the  co-partnership  estate  of  Woodman  and  Little- 
John  one  certain  draft,  and  two  certain  promissory  notes,  de- 
scribed in  the  petition,  and  that  on  the  21st  of  October  following, 
the  said  defendants  did  also  prove  said  draft  and  notes  against 
the  individual  estate  of  the  said  Nathan  M.  Woodman,  that  said 
defendants  discounted  said  notes  at  the  request  of  said  Wood- 
man, with  knowledge  that  said  Woodman  was  a  member  of  said 
firm,  that  they  had  never  withdrawn  either  of  said  demands,  but 
claimed  to  receive  a  dividend  from  both  the  co-partnership  and 
individuarestates,  against  which  said  draft  and  notes  have  been 
proved,  and  they  further  showed  that  said  Woodman  was  not  a 
sole  trader  at  the  date  of  the  draft  or  notes,  and  never  had  since 
been  to  the  date  of  the  proceedings  in  bankruptcy,  and  alleged 
that  they  were  advised,  and  believed  as  matter  of  law,  that  said 
claims  were  not  provable  against  both  of  said  estates,  and  prayed 
that  the  defendants  might  be  compelled  to  elect  the  one  from  which 
they  would  receive  their  dividends.  They  presented  their  petition 
to  the  district  court,  but  it  appearing  that  the  District  judge  was 
so  concerned  in  interest  as  to  render  it  improper  for  him  in  his 
opinion  to  sit  on  the  hearing  of  the  petition,  the  case  was  removed 
into  this  court  under  the  act  of  the  3d  of  March,  1821,  which  gives 
the  Circuit  Court  jurisdiction  in  such  cases.  3  Stat,  at  Large, 
643.  Service  was  made  in  the  District  Court,  and  the  defend- 
ants, before  the  case  was  removed  into  this  court,  demurred  to 
the  petition,  and  prayed  that  the  same  might  be  dismissed. 
Woodman  and  Littlejohn  were  the  drawers  and  first  indorsers 
of  the  draft,  and  they  were  the  makers  and  first  indorsers  of 
one  of  the  notes,  and  the  payees  and  first  indorsers  of  the  second 
note.  Woodman  was  the  second  indorser  on  each  of  the  three 
instruments. 

George  F,  Emery ^  and  Mattocks,  and  Fox,  for  petitioners. 

W.  L.  Putnam,  for  respondent. 

Clifford,  J.  Undoubtedly  the  defendants  as  the  holders  of 
the  draft  and  notes  might  have  proceeded  separately  against  iiie 
partnership,  and  the  individual  member  who  had  become  the 
second  indorser,  and  they  would  have  been  entitled  to  judgment 
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in  each  suit,  though  thej  could  have  but  one  entire  satisfaction. 
In  the  case  of  a  mere  joint  and  several  contract,  the  holder  must 
at  law  elect  a  joint  or  several  remedy,  but  the  rule  is  otherwise 
where  there  are  distinct  contracts,  though  one  may  be  inci- 
dental or  collateral  to  the  other,  as  fdr  example  a  party  may  be 
liable  on  a  bill  or  note  in  two  or  more  capacities,  and  in  such  a 
case  he  may  be  the  object  of  more  than  one  action  on  the  same 
bill  or  note  at  the  suit  of  the  same  plaintiff,  as  where  a  party  is 
sued  jointly  with  othetrs  as  a  drawer  or  promisor,  and  separately 
as  indorser,  which  is  the  nature  of  the  bankrupt's  liability  on  the 
draft  and  notes  in  this  case.  Wiscj  9  Price,  393;  Byles  on 
Bills,  322 ;  Chitty  on  Bills,  539 ;  2  Pars,  on  Bills  and  Notes,  469. 
Precaution  was  taken  by  the  defendants  in  this  case  to  secure 
the  joint  obligation  of  the  partnership,  and  the  several  and  sep- 
arate obligation  of  one  of  the  partners,  as  they  might  lawfully 
do  at  the  time  they  discounted  the  draft  and  notes,  and  it  is 
clear  that  at  common  law  full  effect  is  given  in  such  a  case  to 
the  respective  contracts.  Originally  the  rule  established  by  the 
English  courts  excluded  double  proofs  except  perhaps  in  a  lim- 
ited class  of  cases.  It  was  first  promulgated  in  the  case  of  JSx 
parte  Rowland%on^  8  Peere  Wms.  405.  In  a  case  founded  upon 
a  joint  and  several  bond.  Lord  Talbot  at  first  inclined  to  think 
that  the  petitioner,  being  a  joint  and  several  creditor,  ought  to  be 
at  liberty  to  come  under  each  of  the  commissions,  provided  he 
received  but  a  single  satisfaction  ;  but  finally  held  that  the  peti- 
tioner ought  to  be  put  to  his  election  under  which  of  the  two 
commissions  he  would  come.  He  relied,  to  support  his  conclusion, 
upon  the  rule  of  law,  which  precludes  a  party  from  proceedmg 
jointly  and  severally  on  the  same  bond  at  the  same  time,  and  ex- 
pressly distinguished  the  case  from  one  decided  ten  years  earlier, 
in  which  a  creditor  was  allowed  to  prove  against  a  firm,  and  also 
one  of  the  members,  on  his  separate  bond  for  the  same  debt, 
which  is  the  same  in  principle  as  the  case  before  the  court. 
Ror%ey%  case^  3  Ibid.  23.  Unsatisfactory  as  the  reasons  given 
for  the  rule  are,  still  the  rule  was  adopted  and  enforced  in  many 
subsequent  cases.  Ux  parte  Parminter^  1  Atk.  99 ;  Ex  parte 
Bond  ^  ffilly  1  Ibid.  98 ;  Hx  parte  Banks,  1  Ibid.  106.     Much 
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diversity  of  opinion  has  arisen  upon  the  subject  in  the  courts  of 
the  parent  country  at  different  periods.  It  was  established,  said 
Judge  Story  at  an  early  period,  but  was  afterwards  departed  from, 
and  was  again  re-established,  and  it  now  stands  as  much  if  not 
more  upon  the  general  ground  of  authority  and  the  maxim  ^tart 
decisis  than  upon  any  solid  ground  of  equity  or  sound  reason- 
ing. Other  cases  adopted  the  same  rule  and  held  that  the  cred- 
itor in  such  a  case  must  elect,  and  that  he  could  not  be  allowed 
to  prove  his  debt  against  both  estates.  Ex  parte  Beavan^  10  Yes. 
107  ;  Ux  parte  Hay^  15  Ves.,  4.  In  the  first  case  Lord  Eldon 
said  he  never  could  see  why  a  creditor  having  both  a  joint  and 
several  security  should  not  go  against  both  estates,  but  regarding 
the  rule  as  settled  otherwise,  he  denied  the  right.  Exceptions, 
however,  were  subsequently  admitted  in  several  cases.  They 
were  of  three  sorts :  1.  Where  the  joint  creditor  was  the  peti- 
tioner for  a  separate  commission  against  the  bankrupt  partner. 
2.  Where  there  was  no  joint  estate,  and  no  living  solvent  part- 
ner. 3.  Where  there  were  no  separate  debts.  Story  on  Part. 
§  378  ;  Collier  on  Part.  963 ;  Ex  parte  Le  Forrest,  Montg.  &  Bligh, 
44,  Double  proof,  however,  was  allowed  by  the  commissioners, 
and  on  appeal  to  the  court  of  review  the  four  judges  were  equally 
divided  ;  but  the  chancellor,  on  appeal  to  him,  affirmed  the  judg- 
ment of  the  two  judges  who  were  against  double  proof,  placing  his 
decision  upon  the  ground  of  authority.  Ex  parte  Moult, ^  Moutg. 
887 ;  same  case,  Montg.  &,  Bligh,  28 ;  same  case,  2  Dea.  &  CI.,  419. 
Effi)rts  were  still  made  to  induce  the  courts  to  adopt  the 
opposite  view,  and  agitation  upon  the  topic  never  ceased  in 
the  courts  till  the  question  was  carried  to  the  House  of  Lords, 
where  it  was  finally  determined  that  double  proof  should  not 
be  allowed*  in  any  case,  which  had  the  effect  to  transfer  the 
question  from  the  courts  to  the  legislative  department.  Double 
dividends  in  case  of  distinct  firms  with  common  members,  and  m 
case  of  a  sole  trader,  who  was  a  member  of  a  firm,  were  allowed 
by  the  subsequent  bankrupt  act  of  that  country,  overruling  to 
that  extent  the  decision  of  the  court  of  last  resort.  Provision  is 
there  made,  that  where  any  debtor  shall,  at  the  time  of  ad- 
judication, be  liable  upon  any  bill  of  exchange  or  promissory 
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note  in  respect  of  distinct  contracts,  as  member  of  two  or  more 
firms,  carrying  on  separate  and  distinct  trades,  and  having  dis- 
tinct estates  to  be  wound  up  in  bankruptcy,  or  as  a  sole  trader, 
and  also  as  tbe  member  of  a  firm,  tbe  circumstance  that  such 
firms  are  in  wh6le  or  in  part  composed  of  the  same  individuals,  or 
that  the  sole  contractor  is  also  one  of  the  joint  contractors,  shall 
not  prevent  proof  and  receipt  of  dividend  in  respect  of  such  dis- 
tinct contracts  against  the  estates  respectively  liable  upon  such 
contracts.  Doriu  ^  McRae*%  Bankr.,  App.  194.  Obviously  that 
section  is  confined  to  joint  and  several  bills  of  exchange  and 
promissory  notes,  and  for  that  reason  was  repealed  and  replaced 
by  a  provision  more  comprehensive  and  better  suited  to  give  all 
parties  their  just  and  legal  rights. 

By  the  act  of  Parliament  to  consolidate  and  amend  the  law 
of  bankruptcy,  passed  the  9th  of  August,  1869,  it  is  enacted 
that  if  any  bankrupt  is,  at  the  date  of  the  order  of  adjudi- 
cation, liable  in  respect  of  distinct  contracts  as  member  of  two 
or  more  distinct  firms,  or  as  a  sole  contractor,  and  also  as  mem- 
ber of  a  firm,  the  circumstance  that  such  firms  are  in  whole 
or  in  part  composed  of  the  same  individuals,  or  that  the  sole 
contractor  is  also  one  of  the  joint  contractors,  shall  not  pre- 
vent proof  in  respect  of  such  contracts  against  the  properties 
respectively  liable  upon  such  contracts.  Robeson's  Bankruptcy 
App.  579 ;  Bulley  v.  Bundj  Bankruptcy  App.  18.  Proof  was  ad- 
mitted by  the  Registrar  in  the  case  of  a  joint  and  several  prom- 
issory note,  which  was  signed  by  two  members  of  a  firm,  and  by 
the  firm  and  several  other  ];)ersons.  The  firm,  having  become 
bankrupt,  the  holder  of  the  note  proved  the  •same  ogainst  the 
joint  estate  of  the  firm,  and  the  separate  estates  of  the  two  part- 
ners who  had  also  signed  the  note.  Appeal  was  taken  from  the 
order  of  the  Registrar  to  the  Court  of  Chancery  Appeals,  and  the 
court  held  that  the  holder  was  entitled  to  prove  against,  and 
receive  dividends  from,  both  the  joint  estate  of  the  firm  and  the 
separate  estate9  of  the  two  partners  who  had  also  signed  the  note 
and  been  adjudged  bankrupt.  It  was  insisted  for  the  appellants 
that  inasmuch  os  the  last  act  did  not  contain  the  words, ''  and 
receive  dividends,"  it  required  the  creditor  to  elect  whether  he 
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would  receive  his  dividends  from  the  joint  estate  or  from  the  sep- 
arate estates,  and  that  he  could  not  receive  them  from  both  ;  but 
the  court  held  otherwise,  and  decided  that  inasmuch  as  there 
was  a  joint  contract  by  the  firm,  and  a  separate  contract  bj 
members  of  the  firm,  the  creditor  might  prove  his  claim  against 
both  estates,  and  that  the  whole  act  was  framed  on  the  plan  that 
a  right  of  proof  carried  with  it  a  right  to  a  dividend.  Hellish,  J., 
admitted  that  the  old  rule  was  as  contended  bj  the  appellants, 
and  that  he  had  some  doubts  at  first  whether  the  section  applied 
to  every  case  of  a  bill  of  exchange  drawn  by  a  member  of  the 
firm  on  the  firm,  or  of  a  joint  and'  several  promissory  note  in- 
dorsed by  the  members  of  a  firm,  but  seeing  that  the  persons 
called  sole  traders  are  also  called  sole  contractors  in  the  same 
provision,  he  held  that  the  two  designations  meant  the  same 
class  of  persons,  and  that  the  enactment  wisus  intended  to  include 
a  joint  and  a  several  promissory  note,  and  was  not  to  be  confined 
to  cases  where  the  parties  had  executed  separate  instruments. 
He  enforced  that  view  by  various  considerations,  and  in  conclu- 
sion stated  that  a  joint  and  several  note,  though  it  is  one  instru- 
ment, contains  both  a  joint  contract  and  distinct  separate  con* 
tracts  by  the  several  makers,  and  decided  that  it  was  the  intention 
of  Parliament  that  wherever  there  was  a  joint  and  separate  con- 
tract, and  joint  and  separate  estates  being  administered  in  bank- 
ruptcy, the  creditor  should  be  entitled  to  prove  against  both  the 
joint  and  separate  estates. 

Beyond  doubt  the  opposite  rule  was  the  old  rule  in  Eng- 
land; but  it  was  never  adopted  in  this  country,  and  it  was 
expressly  repudiated  by  Judge  Sprague  in  JEz  parte  Famumj  6 
Law  Rep.  21,  in  an  opinion  of  great  research  and  ability. 
Learned  judges  in  the  course  of  nearly  a  century  and  a  half 
since  it  was  first  adopted,  have  often  attempted  to  vindicate 
the  old  rule  as  consonant  with  the  just  rights  of  creditors,  but 
never  have  succeeded  to  the  satisfaction  of  the  legal  profession. 
Some  have  attempted  to  vindicate  it  by  analogy  to  the  inability 
of  the  creditor  at  common  law  to  bring  joint  and  several  actions 
at  the  same  time.  Ex  parte  Rawlandwny  8  Peere  Wms.  407  ; 
Robeson's  Bankruptcy,  519.    Many  others  assign  as  the  founda- 
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tion  of  the  rule,  that  if  a  joint  and  several  creditor  is  permitted  to 
prove  against  both  the  joint  and  separate  estates,  he  would  draw 
from  the  separate  estate  to  the  prejudice  of  the  other  joint  cred- 
itors who  ought  to  have  an  equal  right  with  himself  in  that  estate, 
which  would  create  a  preference  inconsistent  with  the  principles  of 
the  bankrupt  law.  JEz  parte  Bond^  Atk.  100.  Throughout  that 
period,  however,  the  rule  has  been  opposed  by  many  judges  as  an 
arbitrary  one,  and  one  not  founded  on  any  sound  principle.  Ex 
parte  Bevarij  10  Ves.  107  ;  Ex  parte  Hentorij  De  Gex.  650  ;  Ez 
parte  Goldsmith,  1  De  Q.  &  J.  454.  Judge  Sprague  said  that  he 
was  not  able  to  discover  any  sound  principle  upon  which  it  rested, 
and  that  it  had  generally  been  admitted,  even  by  those  who  en- 
forced it,  that  it  is  as  little  consonant  with  justice  as  with  the 
rules  of  law. 

Attention  is  very  properly  called  to  the  fact  that  he  was 
expounding  the  bankrupt  law  of  1841 ;  but  it  is  as  true  now 
as  it  was  then  that  the  old  rule  has  never  been  adopted  in 
this  country,  and  that  existing  contracts  have  been  made  under 
and  with  reference  to  the  rule  of  law  which  gives  to  a  party 
having  two  valid  obligations  the  benefit  of  both,  and  in  view 
of  that  consideration  he  remarked  that  he  did  not  think  him- 
self bound  or  authorized  to  set  aside  a  right  which  he  regarded 
as  founded  both  on  law  and  justice,  on  account  of  an  arbitrary 
rule  justly  reprobated  by  some  of  the  most  eminent  judges  and 
jurists  in  England,  and  which  was  never  recognized  in  this 
country.  Story  on  Part.  §  382  ;  Borden  v.  Cuyler^  10  Gush.  476. 
Power  to  establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States  is  vested  in  Congress,  and  Congress 
having  executed  that  power,  the  question  under  consideration 
must  depend  upon  the  proper  construction  of  the  provision  in  that 
behalf  in  the  bankrupt  act.  Bankrupts,  as  all  ex[)erience  shows, 
may  be  liable  at  the  time  of  adjudication,  upon  a  bill  of  exchange, 
promissory  note,  or  other  obligation,  in  respect  of  distinct  con- 
tracts as  members  of  two  or  more  firms  carrying  on  separate 
and  distinct  trades,  and  having  distinct  estates  to  be  wound 
up  in  bankruptcy,  or  as  sole  traders,  and  also  as  members  of 
a  firm,  and  §21  of  the  bankrupt  act  provides  that  in  such 
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cases  ^'  the  circumstance  that  such  firms  are  in  whole  or  in  part 
composed  of  the  same  individuals,  or  that  a  sole  contractor  is 
also  one  of  the  joint  contractors,  shall  not  prevent  proof  and 
receipt  of  dividend  in  respect  of  such  distinct  contracts  against 
the  estates  respectively  liable  upon  such  contracts."  14  Stat,  at 
Large  527.  Tested  by  the  concluding  part  of  the  section  as 
transcribed,  §  21  of  our  bankrupt  act  is  an  exact  copy  of  §  152 
of  the  English  bankrupt  act  of  1861,  but  the  introductory  parts 
of  the  sections  differ,  as  the  English  act  is  confined  to  bills  of  ex- 
change and  promissory  notes,  whereas  our  bankrupt  act  extends 
in  that  behalf  also  to  ^^  other  obligations  "  ;  showing  that  it  was 
the  intention  of  Congress  to  give  it  a  more  comprehensive  opera- 
tion, as  indicated  by  the  addition  of  the  words  ^^  or  other  obliga- 
tion "  to  the  words  "  any  bill  of  exchange  or  promissory  note," 
contained  in  the  said  English  bankrupt  act.  Two  classes  of  per- 
sons are  mentioned  in  the  first  part  of  the  section,  as  embraced 
in  the  provision,  namely,  any  bankrupt  liable  upon  any  bill  of  ex- 
change, promissory  note,  or  other  obligation,  in  respect  of  distinct 
contracts  as  a  member  of  two  or  more  firms  carding  on  sepa- 
rate and  distinct  trades,  and  having  distinct  estates  to  be  womid 
up  in  bankruptcy.  2.  Or  as  a  sole  trader,  and  also  as  a  mem- 
ber of  a  firm  ;  and  the  argument  for  the  petitioners  is  that  the 
term  ^'  sole  trader "  is  used  in  a  technical  sense,  and  that  it 
cannot  be  construed  to  include  a  sole  contractor,  as  in  the  case 
of  the  indorsement  of  a  promissory  note  by  a  separate  member 
of  the  firm,  which  is  signed  by  the  firm  as  promisors.  Consid- 
ered separately,  the  first  part  of  the  section  woulcfefford  strong 
support  to  that  proposition ;  but  the  whole  sectipn  must  be 
construed  together,  and  the  last  part  provides  that  the  cir- 
cumstance that  such  firms  are  in  whole  or  in  part  composed 
of  the  same  individuals,  or  that  the  sole  contractor  is  also  one 
of  the  joint  contractors,  shall  not  prevent  such  proof  and  the 
receipt  of  dividends ;  showing  to  the  satisfaction  of  the  court 
that  the  term  '^  sole  trader  "  is  not  used  in  a  technical  sense,  and 
that  its  meaning  was  intended  to  be  enlarged  by  the  latter  part 
of  the  section,  as  was  held  by  the  court  in  the  case  of  Hx  parte 
Soney^  to  which  reference  has  already  been  made.    True,  the 
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words  '^  sole  trader  "  are  not  used  in  the  last  English  bankrupt  act, 
but  they  were  used  in  the  former  act,  and  the  court  held  in  the  case 
referred  to  that  those  words  when  considered  in  connection  with 
the  closing  part  of  the  section ,  which  is  precisely  the  same  as  the 
closing  part  of  the  corresponding  section  in  our  bankrupt  act, 
meant  nothing  more  than  the  words  ^^  sole  contractor/'  and  that 
the  enactment  was  intended  to  include  a  joint  and  several  prom- 
issory note,  and  that  it  ought  not  to  be  confined  to  cases  where 
the  parties  had  executed  separate  instruments.  Much  consider^ 
ation  has  been  given  to  the  question  by  several  of  the  District 
judges,  and  in  every  such  case  which  has  fallen  under  my  obser- 
vation, the  judge  has  come  to  the  conclusion  that  the  rule  which 
allows  a  party  holding  two  valid  obligations,  the  benefit  of  both, 
is  founded  in  law  and  justice,  and  that  it  is  sustained  by  the  true 
construction  of  §  21  of  the  bankrupt  act.  Meade  v.  Bank  of 
FayettevilUy  2  N.  B.  R.  66  ;  Ex  paHe  Bigdow^  2  N.  B.  B.  121 ; 
Ex  parte  Howard,  4  N.  B.  R.  185  ;  Meade  v.  Bank  of  Fayette- 
vHhj  6  Blatch.  185.  Creditors,  before  any  act  of  bankruptcy  is 
committed  by  their  debtor,  may  acquire  a  right  to  prove  their 
claim  against  the  joint  estate,  by  one  contract,  and  against  the 
separate  estate  by  another,  and  it  is  not  possible,  it  seems  to 
the  court,  to  assign  any  good  reason  why  a  subsequent  act  of 
bankruptcy  should  be  held  to  deprive  them  of  the' benefit  of  their 
caution  and  diligence.  English  judges  and  legislators  have  at 
last  come  to  that  conclusion,  and  there  is  no  good  reason  why 
the  courts  in  this  country  should  adopt  a  rule  which  at  last  has 
been  exploded  and  abandoned  in  the  tribunals  where  it  was  first 
adopted.  Their  debts  are  certainly  provable,  and  the  estate  must, 
by  the  express  terms  of  the  act,  be  distributed  among  all  creditors 
whose  debts  are  duly  proved.  Bump.  Bankruptcy,  [5th  ed.j  198; 
Ex  parte  Downing,  3  N.  B.  R.  182. 


616  MASSACHUSETTS  DISTRICT. 

Andrews  et  tU,  v,  Hyde  et  al. 


MASSACHUSETTS   DISTRICT. 

OCTOBER    TEEM,    1872. 


Eliza  J.  H.  Ain)BEWB  ei  al.  v.  Henby  D.  Htbe  et  al. 

Bepeated  decisions  of  the  Federal  Courts  have  established  the  rale  that  oral  evidence  is 
admissible  for  the  purpose  of  showing  that  a  deed  absolute  on  its  face,  was  intended  aa 
a  mortgage,  and  that  the  defeasance  was  omitted  from  mutual  confidence  between  the 
parties. 

The  evidence  to  prove  the  agreement  ought  to  be  clear  and  satisfactory,  as  the  rule  is  ooa 
of  exceptional  character  in  the  law  of  evidence. 

Where  the  evidence  to  prove  the  agreement,  was  that  of  only  one  of  the  parties,  the  other 
having  deceased,  and  was  uncorroborated  by  any  word  or  act  of  the  otlier,  proof  of  friendly 
relations  existing  between  the  parties  is  not  sufficient  where  the  evidence  is  otherwise 
subject  to  doubt. 

Where  witnesses  are  not  excluded  on  account  of  interest  in  the  event  of  the  suit,  the  rale 
still  applies  that  their  veracity  or  impartiality  may  be  affected  by  such  interest. 

Something  is  due  in  such  a  case  as  this,  to  the  denials  of  the  answer  to  the  effect  that  the 
conveyances  were  not  made  as  security  for  any  indebtedness. 

Where  the  allegation  of  the  bill  is  that  certain  real  estate  was  conveyed  to  a  deceased 
person  as  security  for  a  debt,  the  complainant  is  not  entitled  to  a  decree  upon  the 
uncorroborated  testimony  of  a  single  witness,  and  certainly  not  unless  his  statements 
are  positive,  and  he  appears  to  be  without  prejudice,  bias,  or  interest  adverse  to  the 
respondent. 

The  complainants  were  the  assignees  in  bankruptcy  of  the 
estate  of  Horatio  Woodman,  and  the  respondents  were  the  heirs 
at  law  and  administrators  of  the  estate  of  John  A.  Andrew,  late  of 
Boston,  deceased.  Briefly  stated,  the  cause  of  action,  as  alleged, 
was  as  follows:  that  Woodman  on  the  17th  of  September,  1860, 
borrowed  of  John  A.  Andrew  the  sum  of  $6,000,  for  which  he 
gave  his  notes,  and  as  security  for  the  debt  and  notes  he  con- 
veyed or  caused  to  be  conveyed  to  him  by  two  deeds  dated  re- 
spectively September  17, 1860,  and  October  8,  in  the  same  year, 
certain  real  estate  situated  in  the  counties  of  Shelby  and  Franklin 
in  the  state  of  Iowa,  as  more  fully  described  in  the  said  deeds. 
Said  deeds,  as  the  complainants  alleged,  were  executed  as  secu- 
rity for  said  indebtedness,  and  that  the  grantee  agreed  to  hold 
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the  lands  only  as  security  as  aforesaid,  and  that  he  would  re- 
convey  said  real  estate  to  said  Woodman  when  he  should  pay 
the  amount  of  the  loan  and  interest.  Based  upon  these  allegsr 
tions,  the  prayer  of  the  bill  was  that  the  complainants  might  be 
permitted  to  redeem  the  said  lands,  and  for  an  account.  The 
principal  deed  in  question  was  the  one  first  described,  which  was 
acknowledged  on  the  day  of  its  date,  and  was  recorded  on  the 
26th  of  the  same  month  in  the  proper  registry  of  the  county 
where  the  land  is  situated.  It  acknowledged  the  receipt  of  three 
thousand  dollars,  which  the  grantor  told  one  of  the  witnesses 
was  the  full  value  of  the  land.  When  conveyed,  the  land  was 
wild  land,  neither  party  occupying  it.  Service  was  made,  and 
the  respondents  appeared,  and  filed  an  answer  in  which  they 
denied  that  the  land  was  conveyed  as  a  security,  and  averred  that 
the  conveyance  was  absolute  and  not  as  security.  Testimony 
was  taken,  and  the  District  Court  entered  a  decree  for  the  com- 
plainants, from  which  decree  the  respondents  appealed  to  this 
Court.  , 

Woodman  testified  that  the  deeds  were  never  in  the  possession 
of  the  grantee,  that  they  remained  in  his  possession  until  the 
appointment  of  his  assignees  in  bankruptcy,  that  the  deeds  were 
made  as  security  for  present  and  future  loans,  that  at  the  date 
of  the  first  deed  he  was  owing  the  grantee  $  8,^40.91,  and  that 
at  the  time  of  his  death,  October,  1867,  he  owed  him  9  7,000. 

JST.  W.  Paine  and  (7.  M.  Mlis^  for  appellants. 

H.  jD.  Hydej  for  appellees. 

Clifford,  J.  The  testimony  was  full  to  the  point  that  the 
deeds  were  given  as  security,  and,  if  so,  the  complainants  must 
be  permitted  to  redeem^  and  they  are  entitled  to  an  account  as 
prayed  in  the  bill,  as  repeated  decisions  of  the  Federal  courts 
have  established  the  rule  that  oral  evidence  is  admissible  for  the 
purpose  of  showing  that  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage,  and  that  the  defeasance  was  omitted  from  mutual 
confidence  between  the  parties.  Wj/man  v.  Babcoeky  2  Curt.  886 ; 
Baheock  v.  Wyman^  19  How.  299 ;  Russell  v.  Southard^  12  How. 
189.  Argument  to  support  that  rule  of  law  is  unnecessary,  as 
it  is  well  settled  by  authority,  but  the  evidence  to  prove  the 
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agreement  ought  to  be  clear  and  satiBfactorj,  as  the  rule  is  one 
of  an  exceptional  character  m  the  law  of  evidence.  Uuquestion- 
ablj  the  issue  in  this  case  depends  entirely  upon  the  credit  to  be 
giyen  to  the  party  who  made  the  conveyances,  in  a  case  where 
he  is  not  corroborated  by  any  act  or  word  done  or  spoken  by  the 
other  party. 

Attempt  is  made  to  show  that  he  is  corroborated  by  certain 
circumstances  in  the  case,  but  the  circumstances  relied  upon 
are  too  remote  or  too  slight,  in  the  judgment  of  the  court, 
to  have  any  substantial  weight  in  that  regard.  They  are  as 
follows:  1.  That  friendly  relations  had  existed  between  the 
parties  for  many  years ;  but  it  is  difficult  to  see  how  that  fact 
tends  to  show  that  it  was  agreed  between  them  that  a  deed 
absolute  on  its  face  should  be  held  merely  as  a  security  for 
money  loaned,  and  that  the  grantor  might  redeem  the  same  at 
any  future  period  of  time  during  his  natural  life.  Woodman 
admits  that  he  was  buying  and  selling  land-warrants  and  lands 
during  that  period,  and  it  is  not  unreasonable  to  suppose  that  he 
would  be  as  ready  and  willing  to  sell  to  a  friend  as  to  a  stranger, 
especially  as  it  appears  that  the  lands  in  question  cost  him  only 
about  one  dollar  per  acre.  Having  purchased  the  land  cheaply, 
it  is  quite  as  probable  that  he  might  be  willing  to  give  his  friend 
a  good  bargain  for  prompt  payment,  as  that  his  friend  should 
agree  to  allow  him  an  indefinite  and  unlimited  right  of  redemp- 
tion in  the  lands.  2.  That  the  grantee  paid  the  taxes.  The 
only  evidence  of  that  fact  is  found  in  his  own  testimony,  and 
if  credit  is  not  given  to  the  witness,  the  fact  is  not  established. 
Payment  of  the  taxes,  if  made  by  the  grantor,  could  have  easily 
been  proved,  but  the  fact,  if  established,  would  not  amount 
.to  much,  as  persons  holding  Western  lands  frequently  employ 
agents  to  pay  their  taxes.  8.  That  the  grantee  retained  the 
possession  of  the  original  deeds.  The  fact  as  shown  in  evi- 
dence is,  that  the  grantee  did  not  have  the  deed  first  described. 
On  the  contrary,  it  was  sent  to  the  registry  of  deeds,  where 
it  remained  for  a  long  time.  True,  he  states  in  his  deposition 
that  the  deeds  were  returned  to  him  as  soon  as  they  were  re- 
corded, and  that  they  were  retained  by  him,  and  remained  in 
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his  possession  until  the  appointment  of  his  assignees,  but  it 
appears  from  the  deposition  of  Augustine  Jones,  that  Woodman, 
in  August,  1870,  told  him  that  the  deeds  were  in  the  office 
of  the  registry  of  deeds  in  Iowa,  and  that  he  would  send  for 
them,  and  that  at  a  subsequent  time,  when  the  witness  called 
for  the  deeds,  he  told  him  that  thej  had  not  arrived.  Super- 
added  to  that,  is  the  letter  of  Woodman  to  that  witness,  dated 
September  8, 1870,  in  which  he  states  that  he  has  received  "  the 
original  deed  from  me  to  Governor  Andrew  of  the  Shelbj  County 
land,  which  I  enclose  to  you  with  two  cancelled  agreements  " 
therein  described,  showing  that  the  pretence  that  he  had  the 
deeds  in  his  possession  all  the  time,  is  unfounded.  Such  a  pre- 
tence is  invoked,  as  showing  that  the  deeds  were  under  his 
control  as  the  real  owner  of  the  property,  but  the  pretence  being 
disproved,  it  tends  to  discredit  the  witness,  instead  of  confirming 
his  testimony.  Had  he  retained  the  deeds,  as  the  pretence  is  in 
his  testimony,  soinething  doubtless  might  be  inferred  from  that 
circumstance  in  support  of  the  theory  of  the  complainants,  but 
he  having  set  up  that  theory  in  his  examination,  in  chief,  and 
the  pretence  being  disproved,  it  must  be  assumed  that  the  cir- 
cumstance tends  to  discredit  the  grantor  as  a  witness,  especially 
as  it  is  not  shown  by  any  other  witness  that  he  ever  claimed 
any  interest  in  the  land  during  the  lifetime  of  the  grantee,  or 
that  the  grantee  ever  in  any  way  recognized  the  pretence  that  he 
had  any  interest  in  the  lands. 

Nothing  certainly  can  be  inferred  in  support  of  the  theory  of 
the  complainants  from  the  character  of  the  supposed  transac- 
tion, as  the  story  is  quite  improbable  on  its  face.  It  is  that 
the  grantor  executed  an  absolute  deed  of  lands,  put  it  on 
record  without  the  knowledge  of  the  grantee,  and  kept  it  a 
secret  from  him  for  the  period  of  three  years,  without  any- 
thing to  show  that  the  deed  was  not  what  it  purported  to  be, 
both  of  the  parties  having  experience  as  conveyancers,  and 
being  well  aware  of  the  necessity  of  a  defeasance  of  some 
kind,  and  that  the  same  condition  of  things  was  continued  four 
years  longer,  after  the  grantee  was  informed  of  the  convey- 
ance, without  any  step  being  taken  by  either  party  to  supply  the 
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omission.  Such  men,  whether  friends  or  not,  would  not  be 
likelj  to  leare  their  rights  in  such  uncertainty.  Much  strength 
is  added  to  that  yiew  from  the  fact  that  the  grantor  from  Sep- 
tember, 1866,  to  March  20,  1867,  waa  not  indebted  to  the 
grantee  at  all,  and  jet,  as  the  theory  of  the  complainants  is,  the 
title  was  allowed  to  stand  in  the  name  of  the  grantee  as  a  secu- 
rity for  indebtedness,  when  nothing  was  due  to  the  party  holding 
the  absolute  estate.  Debtors  are  frequently  negligent  in  procur- 
ing a  renewal  of  an  expiring  defeasance  in  cases  where  they 
haye  been  in  fault  in  not  making  the  stipulated  payments  to 
their  creditor,  but  when  the  whole  incumbrance  is  paid,  they 
are  much  less  likely  to  remain  quiet  without  some  written  assur- 
ance that  their  rights  will  be  respected. 

Administration  on  the  estate  of  the  grantee  was  first  granted  to 
William  Rogers,  and  it  appears  that  the  grantor  in  those  deeds 
was  one  of  the  appraisers.  Jones  was  the  other,  and  he  testi- 
fies that  Woodman  never,  in  any  of  their  consultations,  stated 
that  his  notes  to  the  intestate  were  in  any  way  secured,  and  it 
does  not  appear  that  he  made  any  such  disclosure  when,  at  a 
subsequent  period,  he  was  appointed  administrator  de  bonis  of  iiie 
same  estate.  In  his  deposition  he  states  that  when  these  de^ds 
were  executed,  he  was  indebted  to  the  grantee  in  the  sum  before 
mentioned,  which  was  secured  by  the  conveyances,  but  Jones 
says  that  in  their  conferences  as  appraisers,  he  never  mentioned 
that  the  notes  were  secured,  that  he  did  say,  at  another  time, 
that  the  deeds  were  given  to  secure  the  sum  of  $  7,000,  and  that 
it  was  agreed  at  the  time  the  deeds  were  made,  that  they 
should  be  security  for  that  sum.  Contradictory  statements  are 
certainly  calculated  to  impair  the  credit  of  a  witness,  and  it  is 
clear  that  the  statement  that  such  an  agreement  was  made  at 
tiie  time  the  deeds  were  made,  is  utterly  inconsistent  with  his 
testimony  given  in  the  case,  that  the  grantee  did  not  have 
any  knowledge  of  the  deeds  for  three  years  after  they  were 
made  and  forwarded  to  be  recorded.  His  statements  also  to 
Jones  are  inconsistent  with  each  other,  as  at  another  time 
he  told  him  that  the  land  conveyed  was  worth  just  about 
f  8,000,  which  was  the  amount  borrowed  of  the  grantee,  and 
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that  after  1860  he  never  owed  the  grantee  less  than  that 
amount,  which  cannot  be  true,  if  he  is  to  be  believed,  as  he 
testifies  that  he  owed  him  nothing  from  September,  1866,  to 
March  20, 1867,  as  before  explained.  He  is  also  contradicted 
in  other  particulars.  He  told  Jones  he  paid  the  interest  regu- 
larly, that  he  took  no  receipts,  and  that  the  notes  with  the 
indorsements  of  interest  were  all '  destroyed.  Interest  was  not 
paid  as  there  stated,  as  conclusively  appears  from  the  letter 
of  the  grantee,  dated  December,  1862,  to  the  grantor,  which  is 
an  exhibit  in  the  case.  When  cross-examined  in  respect  to 
those  exhibits.  Woodman  admitted  that  they  showed  that  he 
did  not  pay  interest  from  December  1,  1862,  to  March,  1867, 
a  period  of  more  than  four  years.  Important  parts  of  the  rela- 
tion he  gives  of  his  dealings  with  the  grantee,  are  materially 
erroneous,  if  not  wilfully  false.  He  claims  that  his  exhibit  of 
those  matters  is  taken  from  his  note-book,  and  that  the  state- 
ment shows  the  true  state  of  his  indebtedness,  but  the  admin- 
istrator produces  a  large  number  of  notes  and  checks  to  the 
amount  of  $1,300,  to  which  the  witness  does  not  allude  in  his 
account,  which  goes  very  far  to  show  that  no  reliance  can  be 
placed  in  his  statements  as  to  their  dealings,  or  the  amount  he 
owed  the  grantee  when  the  deeds  were  given.  Witnesses  are  no 
longer  excluded  on  account  of  interest  in  the  event  of  the  suit, 
but  the  proof  of  interest  afifects  the  credit  of  the  witness  now, 
as  well  as  before,  the  passage  of  the  act  not  changing  the  rule 
in  that  r^ard,  as  it  shows  that  the  witness  is  not  impartial,  that 
he  has  a  motive  to  color  his  statements  or  to  suppress  the  truth 
or  to  state  what  is  false. 

Woodman  is  not  impartial,  though  decreed  to  be  a  bankrupt 
before  he  testified,  as  he  was  A  defaulter  to  a  large  amount  to  the 
estate  of  the  deceased  grantee,  from  which  he  coul^  not  obtain  a 
discharge  in  the  bankrupt  court.  No  debt  created  by  the  fraud 
or  embezzlement  of  t!io  bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character,  can  be  discharged 
by  the  bankrupt  court  in  any  case.  14  Stat,  at  Large,  588. 
As  administrator  of  the  estate,  he  is  a  defaulter  to  the  amount  of 
9  6,759.89,  for  which  he  cannot  be  discharged  under  the  bank- 
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rapt  act,  but  if  he  can  establish  the  theorj  that  those  deeds  are 
mortgages,  and  compel  the  legal  representatives  to  get  the  paj 
for  the  claim  out  of  those  lands,  he  will  be  relieved  from  that 
liability  and  embarrassment.  Something  also  is  due  to  the 
absolute  denials  of  the  answer,  in  which  the  respondents  not 
only  deny  that  the  real  estate  was  conveyed  as  a  security  for 
any  indebtedness,  but  aver  their  belief  that  the  deeds  were 
made  as  absolute  conveyances  and  not  as  a  security.  Adminis- 
trators and  heirs  cannot  be  supposed,  in  such  a  case,  to  have 
personal  knowledge  upon  the  subject,  but  the  decision  of  the 
Supreme  Court  warrants  the  conclusion  that  in  such  a  case  the 
complainant  is  not  entitled  to  decree  upon  the  uncorroborated 
testimony  of  a  single  witness,  certainly  not,  unless  his  state- 
ments are  positive  and  the  witness  appears  to  be  without  bias, 
prejudice,  or  interest  adverse  to  the  respondent.  Carpenter  ▼• 
Insurance  Co.j  4  How.  218.  Grave  doubts  are  entertained 
whether  a  decree  in  such  a  case  ought  ever  to  be  made  upon  the 
uncorroborated  testimony  of  the  grantor,  but  it  is  not  necessary 
to  decide  that  point,  as  the  court  is  clearly  of  opinion  that  such 
a  decree  ought  not  to  be  made  where  it  appears  that  the  witness 
is  interested  adversely  to  the  respondent,  is  contradicted  by 
another  witness,  and  has  himself  given  false  and  contradictory 
accounts  of  various  matters  material  to  the  issue,  and,  especially, 
where  it  appears  that  the  claim  has  been  long  delayed  and  was 
never  made  in  the  lifetime  of  the  grantee.  Claims  of  the  kind 
are  easily  made,  and  unless  full  proof  is  required  to  sustain  them, 
it  is  to  be  feared  that  the  estates  of  dead  men  will  afford  much 
less  comfort  and  support  to  their  widows  and  minor  children 
than  the  decedents  supposed  the  estates  would,  while  they  were 
expending  their  strength  in  toil  and  industry  to  earn  and  save 
the  property  for  that  purpose. 
Decree  reversed  and  bill  dismissed  with  costs. 
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Sarah  Lawbencb,  wife  of  Amos  A.,  Hettt  Coolidoe,  wife  of 
Thomas  J.,  Wiluam  Appleton,  Charles  H.  Appleton,  and 
Thomas  C.  Amort. 


It  is  the  settled  rale  fn  the  Federal  courts  that  oral  evidence  is  admissible  to  show  that  a 
deed  absolate  on  its  face  wds  intended  as  a  mortgage. 

The  complainant  being  indebted  in  a  large  sum,  conveyed  certain  real  estate  to  one  Otis, 
npon  an  agreement  witli  one  Appleton,  that  he  should  pay  the  amount  due  the  eom- 
plainant*s  creditors,  and  take  a  transfer  of  the  property  conveyed,  and  accoant  to  the 
complainant  for  the  balance  left  of  the  property  after  he  had  paid  himself  the  amount 
advanced,  and  interest  The  trustee  was  to  hold  the  property  as  security  for  the  money 
advanced.  Htld:  The  conveyance,  though  absolute  on  its  face,  was,  under  the  decis- 
ions of  the  Supreme  Court,  a  mortgage. 

After  the  trustee  had  been  repaid,  tho  rents  and  profits  of  the  property  in  the  trnstee*s 
hands  was  a  debt  or  liability  not  under  seal,  for  which  the  trastte  was  responsible  to  the 
complainant,  and  as  such,  constituted  a  good  cause  of  an  action  of  contract  or  suit  in 
Equity. 

But  the  claim  in  this  case  was  barred  by  the  Statute  of  Limitations. 

The  constraction  given  to  State  Statutes  of  Limitations,  by  the  courts  of  the  States  in 
which  such  Statutes  are  enacted,  furnish  the  rule  of  decision  In  the  Federal  courts  in 
casos  where  they  apply. 

The  Courts  of  Equity  in  Massachusetts  apply  the  Statute  of  Limitation  in  suits  in  equity. 

The  Statute  of  Limitations  In  this  case  began  to  apply  when  the  complainant  first  became 
aware  that  the  trustee  had  been  repaid  for  his  advances  out  of  the  proceeds  of  the  sale 
or  the  rents  and  profits  of  the  real  estate  conveyed  to  him,  and  knew  what  his  rights  In 
the  premnes  were. 

The  claim  against  the  executors  of  the  deceased  trustee,  for  the  balance  in  the  hands  of  the 
trustee  of  moneys  collected  in  execution  of  the  trust,  beyond  the  amount  advanced  and 
interest,  was  held  to  be  barred  by  the  Statute  of  Limitations,  the  complainant  having 
known,  twelve  years  before  the  filing  of  the  bill,  that  the  trustee  had  been  repaid  for  such 
advance  and  interest. 

Where  an  absolute  deed  is  intended  as  a  mortgage,  a  subsequent  purchaser  with  notice, 
stands  in  the  place  of  the  equitable  mortgagee. 

Six  years  is  no  bar  to  redeem  a  mortgage,  nor  is  the  plea  of  laches  any  defence  to  the  suit, 
nnlesA  they  are  shown  to  have  extended  to  the  period  of  twenty  years. 

Courts  of  Equity,  in  the  case  of  a  mortgagor  coming  to  redeem,  have  fixed  npon  the  term 
of  twenty  years  after  forfeiture  and  possession  taken  by  the  mortgagee,  no  interest 
having  been  paid  in  the  mean  time,  and  with  no  circumstances  accounting  for  the  neg- 
lect, as  a  period  be3'ond  which  the  right  of  redemption  shall  not  be  favored. 

Lapse  of  twenty  years  without  any  recognition  of  the  complainant's  rights  to  redeem  the 
mortgaged  premises,  consisting  of  the  undivided  seventh  part  of  the  dower  estate  of  tha 
complainant's  mother,  and  which  the  trustee  in  his  lifetime  conveyed  to  the  last  named 
respondent,  was  not  shown  in  this  case. 

Id  this  case,  the  property  covered  by  the  complainants  claim  against  the  trustee  (which 
claim  the  complaiuant  purchased  from  the  auignees  In  bankruptcy),  was  property  not 
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taken  possession  of  by  the  assignee,  to  which  the  title  of  the  bankropt  is  good  ag^nst 
all  the  world,  except  the  assignee  or  any  one  to  whom  he  might  convey. 

An  assjgnee  in  bankruptcy  is  not  bonnd  to  take  property  which  may  be  oneroas  to  the 
estate,  or  burden  instead  of  benefit  it  If  he  does  not  take  it  it  remains  in  the  bank- 
nipt. 

After  the  lapse  of  years,  in  this  case,  the  conrt  held  that  the  conclusion  must  be  that  the 
assignee  elected  not  to  take  possession  of  certain  property  of  which  the  complainant 
when  a  bankrupt  took  an  assignment  as  set  forth  in  the  bill. 

Reasonable  presumptions  are  admitted  by  a  demurrer,  as  well  as  matters  expressly  allied. 

The  allegation  in  the  bill  was  sufficient,  although  it  did  not  state  that  the  assignment  of  the 
claim  against  the  trustee  was  under  au  order  of  Court  first  made,  because  the  presamp- 
tion  is  thnt  such  sale  was  made  in  conformity  to  such  an  order,  and  because,  indepen- 
dently of  the  assignment,  the  bankrupt's  title  was  good  against  all  the  world  if  the 
assignee  elected  not  to  take  the  property  as  not  beneficial  to  the  state. 

Waiver  by  the  bill  of  oath  in  the  answer,  amounts  to  nothing  unless  accepted  by  the  re- 
spondents. 

Bill  in  equity  praying  for  an  acconnt  from  the  executors  of 
William  Appleton  of  certain  real  and  personal  estate  conveyed 
by  the  complainant  to  said  William  Appleton  during  his  life,  and 
of  the  receipts  derived  therefrom,  either  from  its  sale  or  as  in- 
come, and  that  said  executors  might  be  decreed  to  pay  to  the 
complainant  all  such  sums  as  might  be  found  due  him  on  such 
accounting.  The  bill  also  prayed  that  one  of  the  respondents, 
Thomas  C.  Amory,  might  be  decreed  to  account  for  and  pay  to 
the  complainant  certain  rents,  profits,  and  receipts  derived  from 
certain  real  estate  alleged  to  have  been  conveyed  to  said  Thomas 
C.  Amory  by  said  decedent,  William  Appleton,  and  to  reconvey 
said  real  estate  to  complainant. 

The  complainant  being  indebted  in  the  sum  of  $10,000  to 
Isaac  Coffin,  on  July  26, 1831,  conveyed  to  William  F.  Otis  cer- 
tain real  and  personal  property,  including  his  reversionary  inter- 
est in  the  dower  set  off  to  his  mother  in  his  father's  estate. 
That  conveyance  was  made  upon  an  agreement  with  William 
Appleton,  deceased,  that  he  should  pay  the  amount  due  to  his 
creditor,  and  take  a  transfer  of  the  property  conveyed,  and  ao> 
count  to  the  complainant  for  the  balance  left  of  the  property 
after  he  had  repaid  himself  the  amount  advanced  for  the  transfer 
and  interest.  In  1832  the  complainant  with  his  family  removed 
to  New  York  and  remained  there  until  1842,  when  he  returned 
to  Massachusetts. 

In  1840,  while  residing  in  New  York,  he  failed  in  business  and 
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in  the  following  year  went  into  bankruptcy  and  obtained  a  cer- 
tificate of  discbarge  in  1853.  Until  the  year  1860  he  was  igno- 
rant whether  the  decedent  Appleton  had  been  paid  or  not,  what  he 
had  advanced  on  the  complainant's  account,  but  he  believed  as 
early  as  1847  that  he  had  been  paid  the  full  amount.  The  com- 
plainant's mother  died  in  1847,  and  one  seventh  of  the  estate  held 
by  her  as  dower  reverted  to  the  decedent.  Tlie  complainant's 
confidence  in  the  decedent,  Appleton,  remained  undiminished, 
as  he  did  not  know  the  amount  he  had  realized  from  the  personal 
estate,  nor  what  disposition  he  had  made  of  his  share  of  his 
father's  real  estate ;  but  when  he  became  convinced  that  Apple- 
ton  intended  to  retain  his,  the  complainant's  share,  in  the  dower 
estate,  his  confidence  was  much  shaken,  and  he  then  requested 
the  decedent  to  render  his  account  of  his  receipts  from  the  prop- 
erty so  conveyed  by  the  complainant.  They  had  before  that 
time  frequently  spoken  of  the  trust  property,  and  Appleton  had 
never  intimated  that  he  did  not  intend  to  account  for  the  pro- 
ceeds, and  when  he  requested  the  account,  the  decedent  recog- 
nized his  right,  but  would  not  agree  definitely  to  make  the 
account.  Appleton  told  the  complainant  that  it.  would  be  impos- 
sible to  tell  what  the  receipts  would  be  until  his  share  in  his 
father's  estate  was  all  sold,  and  intimated  that  the  property 
would  not  sell  for  more  than  enough  to  pay  him  the  decedent. 

m 

Repeated  requests  were  made  for  the  account,  but  the  requests 
were  always  refused,  the  decedent  asserting  that  he  had  not 
been  paid  the  amount  advanced.  After  his  failure,  the  complain- 
ant was  in  reduced  circumstances,  and  dependent  upon  his 
friends  for  a  considerable  portion  of  the  income  necessary  for  his 
and  his  family's  support.  Small  amounts  were  paid  by  the  dece- 
dent prior  to  1850,  and  at  that  time  in  consequence  of  complain- 
ant's demands  for  an  account,  the  decedent  agreed  to  pay  the 
complainant  $600  per  annum,  which  has  ever  since  been  paid. 

In  1860  he  was  enabled  to  have  an  examination  made  of  the 
accounts,  and  being  advised  to  purchase  from  his  assignees  in 
bankruptcy  his  claim  against  the  decedent,  he  '^  accordingly 
procured  an  assignment "  of  the  same,  and  he  then  ascertained 
the  accounts  to  be  as  set  forth  in  the  bill  of  complaint,  which 
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showed  that  he  was  justly  entitled  to  a  large  balance  beyond  the 
amount  advanced  and  interest.  In  1882  the  decedent  paid  the 
complainant  $5,000,  in  1842  $400,  in  1856  $1,600,  in  1858 
$600,  annually  as  agreed,  making  an  amount  not  exceeding 
10,000.  The  income  derived  from  the  property  held  in  trust, 
must  have  been  at  least  $  20,000,  and  the  net  receipts  of  the 
decedent  beyond  his  advances,  at  least  $  5,000  up  to  1862,  when 
the  account  closed,  as  stated  in  the  bill.  The  complainant  caused 
a  statement  of  the  whole  matter  to  be  made,  and  sent  to  those 
most  interested  in  his  welfare,  hoping  that  publicity  would  force 
the  decedent,  then  alive,  to  do  him  justice,  but  his  friends  being 
opposed  to  his  cause,  refused  him  any  aid,  without  which  it  was 
impossible  for  him  to  proceed  to  suit.  On  the  27th  of  January, 
1862,  the  decedent  conveyed  one  seventh  of  certain  refl  estate 
to  complainant's  brother,  Thomas  C.  Amory,  which  estate  was 
worth  at  least  $  15,000,  and  at  the  time  of  the  conveyance  the 
grantee  had  full  knowledge  that  the  grantor  held  the  same  as 
trustee  for  the  complainant,  and  that  the  complainant  was  doing 
all  in  his  power  to  recover  it. 

In  1862  the  trustee,  William  Appleton,  died,  and  before  his 
death  caused  the  complainant,  through  Thomas  C.  Amory,  to  be 
informed  that  he  had  left  with  his  executors  a  file  of  papers  re- 
lating to  his  rights  of  property  conveyed  to  ttie  decedent,  and 
that  his  executors  had  directions  to  see  that  his,  complainant's, 
rights  were  acknowledged,  and  that  the  property  was  restored  to 
him.  Expressions  of  regret  on  the  part  of  the  trustee,  were  also 
conveyed  to  the  complainant,  that  justice  to  him  had  been  de- 
layed until  it  was  impossible  for  the  trustee  to  settle  the  matter 
personally  with  the  complainant. 

The  complainant  called  ther  attention  of  the  executors  and 
devisees  to  the  matter,  but  they  refused  to  investigate  his  claim. 

^uch  were  the  facts  as  alleged  in  the  bill  of  complaint. 

The  respondents  filed  three  demurrers  to  the  bill. 
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The  Demubbeb  of  Amos  A.  Lawrence,  Thomas  Jefferson 
CoouDGE,  William  Appleton,  and  Charles  H.  AppiiETON, 

CERTAIN    OF    THE    DEFENDANTS    NAMED  IN  SAID    BILL,   AS  THET 

ARE  THE  Executors  of  the  will  of  Wiluam  Appleton, 

DECEASED. 

These  defendants,  by  protestation  not  confessing  or  acknowl- 
edging all  or  any  of  the  matter  and  things  in  the  said  complain- 
ant's bill  contained,  to  be  true  in  manner  and  form,  as  the  same 
are  therein  and  thereby  set  forth  and  alleged,  do  demur  to  the 
said  bill,  and  for  causes  of  demurrer  show  — 

FivBU  That  the  complainant  hath  not  in  and  by  his  said  bill, 
made  or  stated  such  a  case  as  entitles  him  in  a  Court  of  Equity 
to  any  discovery  from  these  defendants,  or  relief  against  them  as 
to  the  matters  contained  in  said  bill  or  any  of  them. 

Second,  That  the  complainant,  in  and  by  his  said  bill,  in 
violation  of  law  and  the  rules  of  this  Court,  deprives  the  defend- 
ants of  their  right  of  answering  under  oath. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  ap- 
pearing in  the  said  bill,  the  said  defendants  do  demur  thereto, 
and  pray  the  judgment  of  this  honorable  Court,  whether  they 
shall  be  compelled  to  make  any  further  answer  to  said  bill,  and 
humbly  pray  to  be  hence  dismissed. 

The  Demurrer  of  William  Appleton,  Charles  H.  Appleton, 
S.  E.  Appleton,  Hetty  S.  Coolidoe,  certain  of  the  Defend- 
ants named  in  said  Bill,  as  thet  are  Devisees  and  Lega- 
tees UNDER  THE  WiLL  OF  SAID  WiLLIAM  ApPLETON,  DECEASED. 

These  defendants  by  protestation  not  confessing  or  acknowl- 
edging all  or  any  of  the  things  in  the  complainant's  bill  con- 
tained, to  be  true  in  manner  and  form,  as  the  same  are  therein 
set  forth  and  alleged,  do  demur  to  said  bill,  and  for  cause  of 
demurrer  show  — 

First.  That  the  complainant  hath  not,  in  and  by  his  said  bill, 
made  or  stated  such  a  case  as  entitles  him  in  a  Court  of  Equity 
to  any  discovery  from  these  defendants,  or  relief  against  them 
as  to  the  matters  contained  in  said  bill  or  any  of  them. 
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Second.  That  the  complainaut,  in  and  by  his  said  bill,  in 
yiolation  of  law  and  the  rules  of  this  court,  deprives  the  defend- 
ants of  their  right  of  answering  under  oath. 

That  it  appears,  in  and  by  said  bill,  that  it  is  exhibited  against 
certain  persons  as  executors  of  the  will  of  William  Appleton, 
deceased,  and  against  these  defendants  as  devisees  and  legatees 
under  said  will,  and  these  defendants,  as  such  devisees  and  legar 
tees,  are  improperly  joined  as  parties  defendant  to  said  bill. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  ap- 
pearing in  the  said  bill,  the  said  defendants  do  demur  thereto, 
and  pray  the  judgment  of  this  honorable  court,  whether  they 
shall  be  compelled  to  make  any  further  answer  to  said  bill,  and 
humbly  pray  to  be  hence  dismissed  with  their  reasonable  costs 
in  this  behalf  sustained. 

The  Demubbeb  of  Thomas  C.  Amobt,  one  of  the  Defendants 

NAMED  IN  SAID  BiLL. 

This  defendant,  by  protestation  not  confessing  or  acknowledg- 
ing all  or  any  of  the  matters  and  things  in  the  said  complainant's 
bill  contained  to  be  true  in  manner  and  form,  as  the  same  are 
therein  and  thereby  set  forth  and  alleged,  doth  demur  to  said 
bill  and  for  causes  of  demurrer  showeth  — 

First.  That  the  complainant  hath  not  in  apd  by  his  said  bill 
made  or  stated  such  a  case  as  entitles  him  in  a  Court  of  Equity 
to  any  discovery  from  this  defendant  or  relief  against  him  as  to 
the  matters  contained  in  said  bill  or  any  of  them. 

Second.  That  the  complainant  in  and  by  his  said  bill,  in  viola- 
tion of  law  and  the  rules  of  this  court,  deprives  the  defendant  of 
his  right  of  answering  under  oath. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  ap> 
pearing  in  said  bill,  this  defendant  doth  demur  thereto,  and 
prays  the  judgment  of  this  honorable  court,  whether  he  shall  be 
compelled  to  make  any  further  answer  to  said  bill,  and  humbly 
prays  to  be  hence  dismissed  with  his  reasonable  costs  in  this 
behalf  sustained. 

B.  F.  Butler y  Bumpus  and  Johnson^  for  complainant. 

Sidney  BartUUdjxA,  C,  A.  Welch j  for  respondents. 
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CuFFOBD,  J.  Admitted  as  the  matters  well  pleaded  in  the 
bill  of  complaint  are  bj  the  demnrrers,  the  only  question  is  as  to 
their  legal  effect.  Several  objections  are  taken  to  the  right  of 
the  complainant  to  a  decree,  wliich  will  be  briefly  considered  in 
the  following  order. 

That  the  claim  is  within  the  Statute  of  Frauds,  as  the  trust  was 
not  created  or  declared  by  an  instrument  in  writing,  signed  by 
the  party  creating  or  declaring  the  same,  as  it  is  settled  law  in 
this  State,  that  no  trust  can  be  created  or  declared  except  by 
such  an  instrument. 

That  the  claim  is  barred  by  the  Statute  of  Limitations,  which 
enacts  that  all  actions  of  contract,  founded  upon  any  contract  or 
liability  not  under  seal,  express  or  implied,  with  certain  excep- 
tions not  material  to  be  noticed,  shall  be  commenced  within  six 
years  next  after  the  cause  of  action  accrues  and  not  afterwards. 
Mass.  Oen.  Stat.  777. 

That  if  the  claim  is  not  barred  by  the  Statute  of  Limitations, 
still,  it  is  barred  by  the  laches  of  the  complainant,  and  those 
through  whom  he  claims. 

That  the  bill  of  complaint  fails  to  show  that  the  complainant 
is  entitled  to  any  relief,  because  it  is  not  alleged  that  he  acquired 
a  good  title  from  his  assignees  in  bankruptcy. 

That  the  cause  jof  action  is  barred  by  the  two  years'  limitation 
in  the  bankrupt  act,  under  which  the  certificate  of  discharge  was 
obtained.* 

That  the  bill  of  complaint  is  demurrable,  because  the  com- 
plainant attempted  to  deprive  the  respondents  of  their  right  to 
answer  under  oath  contrary  to  the  rules  and  practice  of  the  court 
existing  at  the  time  of  filing  the  bill. 

Much  discussion  of  the  first  question  is  unnecessary,  as  it  de- 
pends at  this  day  entirely  upon  authority.  Undoubtedly  the 
objection  would  prevail  before  the  Supreme  Court  of  the  State, 
but  the  rule  in  equity  is  different  in  the  Federal  courts,  as  ap- 
pears by  numerous  decided  cases.  Whether  oral  evidence  is 
admissible  for  the  purpose  of  showing  that  a  deed,  absolute  on  its 
face,  was  intended  as  a  mortgage,  was  directly  presented  in  the 
case  of  Wyman  v.  Babcocky  2  Curt.  898,  and  the  decision  of  the 
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court  was  that  such  evidence  is  admissible  for  that  purpose ;  and 
that  the  statute  of  frauds  is  no  bar  to  the  admission  of  the  eri- 
dence  where  it  is  offered  to  show  that  such  a  deed  was  intended 
as  a  mortgage.  Twenty  years  earlier  Judge  Story  decided  the 
question  the  same  way  in  the  case  of  Tatflar  y.  Luther ,  2  Sam. 
282 ;  holding  that  there  is  nothing  in  the  Statute  of  Frauds  ren- 
dering parol  evidence  inadmissible  to  show  that  an  absolute  deed 
was  intended  as  a  mortgage,  and  that  the  defeasance  had  been 
omitted  or  destroyed  by  fraud  or  mistake,  or  omitted  hj  design 
upon  mutual  confidence  between  the  parties.  He  examined  the 
question  upon  principle  and  authority ,  and  gave  his  reasons  for  the 
conclusion,  and  ten  years  later  in  the  case  of  Jmkin$  v.  JEldndgey 
8  Story  298,  he  reaflSrmed  the  same  position  after  giving  the 
question  a  very  elaborate  consideration.  Repeated  decisions  of 
the  Supreme  Oourt  have  affirmed  the  si|me  rule,  and  it  may  now 
be  regarded  as  settled  in  all  the  Federal  courts.  Conway  t. 
Alexander^  7  Oran.  238 ;  Spriggs  v.  Mount  Plea%ant  Bank^  14 
Pet.  201 ;  Morris  v.  Nlxony  1  How.  126 ;  Bussdl  v.  Southard^  12 
How.  189 ;  Babeock  v.  TFywian,  19  How.  299. 

Two  questions  are  involved  in  the  second  proposition  of  the 
defence  which,  inasmuch  as  separate  demurrers  are  filed,  must 
be  separately  considered.  1.  Whether  the  claim  of  the  com- 
plainant against  the  executors  of  the  trustee,  for  the  income  and 
receipts  from  the  sale  of  the  trust  property  in  the  lifetime  of  the 
trustee,  other  than  the  undivided  parcel  conveyed  to  the  last- 
named  respondent,  is  or  is  not  barred  as  assumed  by  the  execu- 
tors, in  their  demurrer.  2.  Whether  the  right  to  redeem  the 
*  undivided  seventh  part  of  the  property  conveyed  by  the  trustee 
to  the  last-named  respondent  is  not  also  barred  by  lapse  of  tune, 
as  assumed  by  that  respondent.  Before  examining  those  ques- 
tions, however,  it  becomes  necessary  to  ascertain  more  definitely 
what  was  the  real  nature  of  the  original  transaction,  and  for  that 
purpose  reference  need  only  be  made  to  the  bill  of  complaint,  aa 
all  the  well-pleaded  allegations  of  the  same  are  admitted  by  the 
several  demurrers.  Schedules  of  the  property,  as  the  complain- 
ant alleges,  were  prepared  under  the  direction  of  tiie  trustee,  it 
being  agreed  that  he,  the  complainant,  should  not  part  with  anj 
of  his  properly  until  the  trustee  had  made  the  arrangement 
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to  pay  the  $  1.0,000  to  the  complainant's  creditor,  that  he  made 
the  transfer  of  his  entire  property  as  agreed,  it  being  clearly  and 
distinctly  understood  between  him  and  the  trustee,  that  the  lat- 
ter was  to  hold  the  property  simply  as  security  for  the  9 10,000 
to  be  adyanced  by  the  trustee,  and  that  he,  the  trustee,  was  to 
account  for  the  balance  as  soon  as  he  should  be  repaid  the 
amount  advanced,  with  interest.  Payment  was  accordingly 
made  to  the  creditor,  the  property  conveyed  to  the  person  de- 
signated, and  ultimately  transferred  to  the  trustee,  and  the  whole 
transaction  perfected  as  agreed  between  the  complainant  and 
the  trustee.  Viewed  in  the  light  of  the  decisions  of  the  Federal 
Courts,  the  conveyance  beyond  all  doubt,  though  absolute  on  its 
face,  was  a  mortgage.  Wyman  v.  Babcock^  2  Curt.  898 ;  Babooek 
V.  Wyman,  19  How.  299. 

Assume  the  allegations  of  both  to  be  correct,  and  it  appears 
that  the  trustee  was  fully  paid  prior  to  1860,  and  the  complainant 
admits  that  in  that  year  it  came  to  his  knowledge  not  only  that 
the  trustee  was  fully  paid,  but  that  he  had  in  his  hands  a  large 
balance  derived  from  receipts  for  the  property  sold,  and  the  rents 
and  profits  of  the  property  which  was  due  to  the  complainant. 
Whatever  that  balance  was  beyond  the  sum  advanced  and  inter- 
est was  a  debt  or  liability  not  under  seal,  for  which  the  trustee 
was  responsible  to  the  complainant,  and  as  such  constituted  a 
good  cause  for  an  action  of  contract  or  a  suit  in  equity.  Wt/man 
y.  Babcotkj  2  Curt.  401 ;  same  case,  19  How.  800.  Such  actions 
are  barred  by  the  six  years'  limitation,  and  the  court  is  of  the 
opinion  that  the  claim  against  the  executors  is  barred  by  that 
limitation.  Mass.  Gen.  Stat.  777.  State  statutes  of  limitation 
and  the  construction  of  the  same  as  given  by  the  courts  of  the 
State  furnish  the  rule  of  decision  in  the  Federal  Courts  in  cases 
where  they  apply.  Leffin^ell  v.  Warren,  2  Black.  599.  Courts 
of  equity  in  this  State  apply  the  Statute  of  Limitations  in 
such  cases  in  suits  in  equity  to  the  same  effect  as  they  are  ap- 
plied in  actions  at  law.  Famham  v.  Brooks,  9  Pick.  212 ; 
Dodge  v.  Ine.  Co.,  12  Qray  71.  Rights  concealed  by  the  trustee 
are  not  subject  to  such  a  rule  of  limitation ;  but  it  appears  that 
the  complainant  knew  what  his  rights  were  in  that  regard,  twelve 
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years  before  the  bill  was  filed,  as  well  as  he  knew  what  they  were 
when  the  bill  was  framed,  and  it  is  clear  that  the  statute  com- 
menced to  run,  so  far  as  respects  the  balance  in  the  hands  of  the 
trustee,  arising  from  the  sale  of  the  property,  or  from  the  rents 
and  profits  collected  beyond  the  amount  advanced,  and  interest, 
when  the  party  seeking  relief  became  fully  acquainted  with  the 
facts,  and  knew  what  his  rights  were  in  the  premises.  Perrj  on 
Trusts,  §  230 ;  Pritehard  y.  Chandler j  2  Curt.  488,  Angell  on  Lim. 
(2d  ed.)  176 ;  Kane  v.  Bhodgaod,  7  Johns.  Ch.  90  ;  SidletY.  Coir 
line  J 10  How.  174 ;  Boone  v.  Cheldt,  10  Pet.  177  ;  Finney  y.  Coeh- 
ran,  1  Watts.  &  S.  118.  Ooyemed  by  these  considerations,  the 
Qpurt  is  of  the  opinion  that  the  claim  against  the  executors  for 
the  balance  in  the  hands  of  the  trustee  for  moneys  collected  in 
execution  of  the  trust  beyond  the  amount  advanced,  and  in- 
terest, is  barred  by  the  Statute  of  Limitations,  and  having  come 
to  that  conclusion,  it  follows  that  the  claim  against  the  devisees 
of  the  decedent  trustee  is  witliout  any  foundation.  Attempt  is 
made  to  show  that  the  limitation  of  six  years  should  not  be 
applied  in  this  case,  as  the  trustee  died  in  1862,  but  that  sug- 
gestion cannot  relieve  the  complainant  from  the  bar,  as  the 
case  is  controlled  by  §  10  of  the  State  limitation  act,  which  in 
that  state  of  the  case  only  extends  the  time  for  bringing  the 
action  for  the  period  of  two  years  next  after  the  grant  of  letters 
testamentary  or  of  administration.  Mass.  Gren.  Stat.  778.  Sng- 
gestion  is  also  made  that  the  bill  may  be  sustained  against  the 
executors  as  a  mere  naked  bill  of  discovery ;  but  the  court  is 
of  a  difierent  opinion,  for  two  reasons.  1.  Because  the  executors 
in  the  further  prosecution  of  the  bill  against  the  other  respondent 
of  the  decree,  or  for  the  complainant,  are  competent  witnesses  for 
either  party.  2.  Because  the  complainant  has  been  guilty  of 
laches  in  bringing  his  bill  which  may  well  be  taken  into  the 
account  in  determining  that  question. 

Besides  the  money  demand  against  the  executors  and  de- 
visees of  the  trustee,  the  complainant  also  claims  to  redeem  the 
mortgaged  premises  so  far  as  respects  the  undivided  seventh  part 
of  the  dower  estate  which  the  trustee  in  his  lifetime  conveyed  to 
the  last-named  respondent.    JSvidently  that  claim  rests  upon 
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entirely  different  principles  from  the  money  demand  against 
the  other  respondents,  as  the  property  exists  in  specie  without 
change,  and  is  held  by  the  grantee  of  the  trustee  who  made 
the  purchase,  and  took  the  conveyance  of  the  property  with  full 
knowledge  of  the  trust  and  of  the  rights  of  the  complainant 
under  the  original  arrangement  whereby  the  title  of  his  grantor 
was  acquired.  Where  an  absolute  deed  is  intended  as  a  mort- 
gage, a  subsequent  purchaser  with  notice  stands  in  the  place  of 
the  equitable  mortgagee.  WiUiams  y.  Thorny  11  Page,  459 ;  Vatr- 
tier  y.  fKnds^  7  Pet.  258 ;  Everett  y.  Stone  et  aU^  8  Story,  446. 

Six  years  is  no  bar  to  a  claim  to  redeem  a  mortgage,  nor  is 
the  plea  of  laches  any  defence  to  the  suit  unless  it  is  shown  to 
haye  extended  to  a  period  of  twenty  years.    In  the  case  of  a 
mortgagor  coming  to  redeem,  courts  of  equity  have  by  analogy 
to  the  Statute  of  Limitations,  which  takes  away  the  right  of  entry 
of  the  plaintiff  after  twenty  years'  adverse  possession,  fixed  upon 
that  term  as  the  period  after  forfeiture  and  possesion  taken  by 
the  mortgagee,  no  interest  haying  been  paid  in  the  mean  time, 
and  no  circumstances  to  account  for  the  neglect  appearing,  be- 
yond which  a  right  of  redemption  shall  not  be  favored.    Hughes 
y.  Udwardsj  9  Wheat.  497 ;  Wyman  v.  Babcock^  2  Curt.  898 ; 
Dexter  v.  Arnold^  8  Sum.  156 ;  Elmendorf  y.  Taylor ^  10  Wheat. 
168;   4  Kent.  Com.  (11th  ed.)  187;    Demarest  v.  Wt/nkoop^ 
8  Johns.  Ch.  129.    Twenty  years  without  a  recognition  of  the 
rights  of  the  complainant  is  not  shown  in  this  case.    Numerous 
allegations  of  the  bill  contradict  any  such  theory,  and  show  that 
such  a  defence  in  the  present  state  of  the  pleadings  cannot  be 
sustained,  as  the  bill  alleges  that  in  1847  the  trustee  constantiy 
recognized  the  rights  of  the  complainant,  and  told  him  in  sub- 
stance that  it  was  impossible  to  say  what  the  receipts  would  be 
until  his  share  in  his  father's  estate  was  all  sold,  that  he  also 
recognized  her  right  to  an  account,  but  would  not  agree  defi- 
nately  to  give  it,  intimating  that  the  property  would  not  amoimt 
to  more  than  enough  to  pay  him  what  he  advanced;  that  in 
1850  he  agreed  to  pay  him  $  600  annually,  which  has  ever  since 
been  paid ;  that  in  1856  he  paid  $  1,600,  and  $  600  in  1858,  which 
must  be  understood  as  a  sum  in  addition  to  annual  payment  under 
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the  prior  agreement*  Examined  in  the  light  of  the  declaratioDg 
of  the  trustee  and  these  seyeral  pajments,  especially  the  pay- 
ment at  one  time  of  the  sum  of  $  1,600,  it  is  impossible  to  adopt 
the  theory  that  the  rights  of  the  complainant  were  not  recog- 
nized by  the  trustee  within  the  period  covered  by  those  seyeral 
allegations.  Sixteen  years  only  hare  elapsed  since  the  largo 
payment  of  S  1,600  was  made  by  the  trustee. 

Sufficient  has  already  been  remarked  in  disposing  of  the 
second  objection  of  the  respondent  to  show  that  the  third  objeo- 
tion  cannot  be  sustained,  and  it  is  accordingly  oyerruled. . 

Objection  is  also  made  that  the  allegations  of  the  bill  are  not 
sufficient  to  show  that  the  complainant  acquired  a  good  title  to 
the  property  firom  his  assignees  in  bankruptcy.  All  the  bill 
alleges  upon  the  subject  is  that  he  was  advised  to  purchase  from 
his  assignees  in  bankruptcy  his  claim  against  the  trustee,  and 
that  he  accordingly  procured  an  assignment.  Express  provision 
was  made  by  §  9  of  the  Bankrupt  Act  of  the  19th  of  August, 
1841,  that  all  sales,  transfers,  and  other  conveyances  of  the 
assignee  of  the  bankrupt's  property  and  rights  of  property  shall 
be  made  at  such  times  and  in  such  manner  as  shall  be  ordered 
and  appointed  by  the  Court  in  Bankruptcy,  and  the  Supremo 
Court  of  Massachusetts  decided  in  the  case  of  Ofbam  v.  Ba^- 
terraly  4  Cush.  406,  that  the  sale  of  a  bankrupt's  real  estate 
under  an  order  of  the  District  Court  in  which  no  time  or 
place  of  sale  was  fixed  by  the  court,  is  irregular  and  void.  In 
general,  when  a  sale  is  made  under  a  statute  power  said  Shav, 
Ch.  J.,  it  must  appear  that  the  requisition  of  the  statute  as  con- 
ditions precedent  to  the  operation  of  the-  power  to  pass  the 
estate,  have  been  complied  with.  When  the  title  to  real  estate  is 
solely  through  a  power,  it  must,  in  order  to  be  sustainable,  bo 
proved  that  such  power  was  duly  executed.  Cleveland  v.  Boerum^ 
27  Barb.  264.  Title  was  claimed  it  will  be  seen  in  both  of  those 
cases  under  purchases  by  strangers  to  the  proceedings  in  bank- 
ruptcy, and  consequently  their  claim  of  title  rested  solely  upon 
the  assumption  that  the  power  to  sell  was  duly  executed  by  the 
assignee.  Unlike  what  occurred  in  those  cases,  the  purchase  in 
the  case  before  the  court  was  made  by  the  bankrupt,  whose  title, 
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in  the  case  of  onerous  property,  where  the  assignee  elects  not  to 
take  it  into  possession,  is  good  against  all  the  w<)rld,  except  the 
assignee  or  some  one  to  whom  he  convejed  the  property.  Smith 
Y.  Gordon^  6  Law  Bep.  817.  All  the  property  and  rights  of  prop- 
erty belonging  to  the  bankrupt,  unquestionably  pass  by  force  of 
the  decree  of  bankruptcy  to  the  assignee  by  operation  of  law, 
and  become  vested  in  him  as  soon  as  he  is  appointed.  But 
though  the  legal  title  passes  to  the  assignee,  he  is  not  bound, 
said  Judge  Ware,  to  take  possession  of  all  the  property.  Lease- 
hold estates  pass  to  the  assignee  under  the  English  bankrupt 
laws,  but  the  assignee  is  not  bound  to  take  the  lease  and  charge 
the  estate  with  the  payment  of  the  rent,  as  the  rent  may  be 
greater  than  the  value  of  the  lease,  and  thus  the  estate  may  be 
burdened  instead  of  being  benefited,  and  in  such  a  case  the 
claim  may  be  abandoned  by  the  assignee.  He  is  not  bound  in 
such  a  cas0  to  take  the  property  into  his  possession,  and  if  he 
elects  not  to  take  the  property,  it  remains  in  the  bankrupt,  and 
no  \  one  certainly,  except  the  assignee,  has  a  right  to  dispute  his 
possession.  Copdand  y.  Stephens^  1  Bam.  &  Aid.  603 ;  Fowler 
y.  Ihumj  1  Bos.  &  Pul.  157. 

Years  have  elapsed  since  the  proceedings  in  bankruptcy  were 
closed,  and  the  irresistible  conclusion  from  all  the  averments  of 
the  bill  is,  that  the  assignee  never  elected  to  take  possession 
of  this  property,  or  made  any  claim  whatever  upon  the  trustee 
for  the  same.  Assignees  may  refuse  to  take  possession  of  oner^ 
ous  properties  or  such  as  will  be  a  burden  instead  of  a  profit, 
and  the  clear  presumption  from  the  bill  as  admitted  by  the 
demurrer  is  that  the  claim  against  the  trustee  was  regarded 
in  that  light  by  the  assignee.  Bobeson  says  it  has  long  been 
a  recognized  principle  of  the  bankrupt  law  that  the  assignees 
of  a  bankrupt  are  not  bound  to  take  property  of  an  onerous  or 
unprofitable  character,  or  property  which  will  be  a  burden 
instead  of  a  benefit.  They  are  on  that  subject  regarded  as  being 
in  a  very  different  position  from  that  of  the  executors  of  a 
deceased  testator,  as  the  former  take  the  property  by  operation 
of  law,  while  the  latter  claim  title  through  their  testator,  and 
are  bound  to  perform  his  obligations  to  the  extent  of  his  assets. 
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Robeson,  Bankruptcj^  822.  Where  the  assignee  elects  not  to 
take  the  right  pf  the  bankrupt  and  charge  the  estate  with  the 
burden  of  an  uncertain  litigation  ^  the  right,  whatever  it  is, 
Burviyes  in  the  bankrupt,  and  some  of  the  authorities  hold  that 
it  maj  be  pursued  by  anj  creditor  not  a  party  to  the  proceed- 
ings in  bankruptcy.  Smith  t.  Gordotij  6  Law  Rep.  317.  Per- 
sons acting  as  assignees  in  such  a  case  are  required  to  elect, 
within  a  reasonable  time,  and  the  rule  is  that  if  they  refuse  to 
elect  when  required  to  do  so,  it  is  deemed  an  election  to  reject 
the  estate.  Lawrence  y.  KnowleSj  6  Bing.  N.  C.  150 ;  Carter  y 
Wame,  4  C.  4  P.  886 ;  Ghraham  y.  Van  Dieman  Land  Cb.,  11 
Exch.  101 ;  Mt  parte  Blandy^  1  Dea.  286;  Tuck  y.  Fywn^  6 
Bing.  94.  Doubtless  the  complainant,  in  such  a  case,  must 
allege  or  proye  enough  to  show  that  the  assignee  is  estopped  to 
set  up  any  right  in  opposition  to  his  claim,  and  the  court  is  of  the 
opinion  that  enough  is  alleged  in  this  case  to  satisfy  that  require- 
ment. Reasonable  presumptions  are  admitted  by  the  demurrer 
as  well  as  the  matters  expressly  alleged.  Pursuant  to  advice 
which  the  complainant  received  to  purchase  from  his  assignees  his 
claim  against  the  trustee,  the  allegation  is  that  he  procured  an 
assignment  of  the  same,  which  must  be  understood  in  this  award 
as  a  transfer  of  all  the  property  and  estate  embraced  in  the 
claim  which  he  was  advised  to  purchase  by  an  appropriate  legal 
instrument.  Suppose  that  is  so,  still  the  argument  is  that  the 
allegation  is  not  sufficient,  because  it  is  not  alleged  that  the  sale 
was  made  by  the  order  of  the  bankrupt  court ;  but  the  opinion 
of  the  court  is  that  such  a  prior  order  was  not  necessary  under 
the  circumstances  of  this  case,  to  give  validity  to  the  sale,  or  if  it 
was,  that  the  reasonable  presumption  from  the  allegation  of  the 
bill  is,  that  the  assignment  was  made  in  pursuance  of  such  an 
order  of  court.  Independent  of  the  assignment,  his  title,  under 
the  circumstances  of  that  case,  was  good  against  all  the  world 
except  the  assignee,  as  the  presumption  is  that  the  property  was 
regarded  as  onerous,  and  that  the  assignee  elected  not  to  take  it 
into  possession  or  to  prosecute  the  claim. 

The  next  objection  is  that  the  cause  of  action  is  barred  by  the 
two  years'  limitation  in  the  bankrupt  law  under  which  the  com- 
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plainant  was  adjudged  a  bankrupt.  Suffice  it  to  say  that  the 
limitation  does  not  apply  to  the  case  of  an  assignee,  which  is 
all  that  need  be  said  upon  the  subject  in  the  present  case. 
Banks  v.  Offdm^  2  Wall.  69. 

It  is  also  objected  that  the  comp'ainant  attempted  to  deprive 
the  respondents  of  their  right  to  an  answer  under  oath  ;  but  the 
controlling  answer  to  the  objection  is,  that  it  can  have  no  such 
effect,  as  the  waiver  amounts  to  nothing  unless  the  respondents 
accept  it.  JSieath  v.  Erie  Railway  Co.^  8  Blatch.  412 ;  Story  Eq. 
Plea,  §  874.    Bill  dismissed  as  to  the  executors  and  devisees. 

Decree  for  complainant  against  Thomas  0.  Amory. 


Abthub  Pabton  v.  Louis  Pbakg. 
before  clifford  and  lowell,  jj. 

The  word  manuscript  in  §  9  of  the  copyright  act  does  sot  include  a  picture,  and  the 
purchaser  of  a  painting  may  acquire  a  title  to  the  same  by  an  oral  contract  with  the 
lawful  owner:  the  difference  between  "manuscript"  and  ** painting'*  defined. 

The  consent  of  the  author  or  proprietor  in  writing,  signed  in  the  presence  of  two  credible'' 
witnesses,  was  not  necessary  under  that  act  to  obtain  the  right  to  reproduce,  or  chromo, 
a  picture,  provided  such  consent  was  fairly  and  understandingly  obtained  and  for  a  val- 
uable consideration. 

At  common  law  the  sole  proprietorship  of  a  manuscript  is  in  the  author  or  his  assigns  be- 
fore publication,  but  an  unqualified  publication,  such  as  is  made  by  printing  and  offer- 
ing copies  for  sale,  dedicates  the  contents  to  the  public,  unless  the  sole  right  of  printing, 
reprinting,  publishing,  and  vending  the  same  Is  secured  by  copyright. 

In  communicating  the  contents  of  his  manuscript,  the  author  may  prescribe  limitations 
and  Impose  such  restrictions  as  he  pleases  upon  the  extent  of  its  use. 

This  was  a  bill  in  equity  to  restrain  the  respondent  from  pub- 
lishing and  selling  chromo  lithographic  copies  of  a  painting,  rep* 
resenting  a  view  on  Claverack  Creek,  Columbia  County,  in  the 
State  of  New  York,  executed  by  the  complainant  and  praying  for 
an  account. 

Parton  alleged  that  he  was  an  artist  earning  his  living  by  de- 
signing, composing,  and  painting  landscapes  and  other  pictures, 
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and  selling  the  same ;  that  he  designed  from  nature  and  execated 
the  picture  of  rural  scenerj  described  in  the  bill  of  oomplainti 
that  having  so  designed  and  composed  the  same,  he  executed  a 
large  copy  thereof  in  oils  and  sold  the  same,  that  he  did  not  ^ye 
or  sell  to  the  purchaser  the  right  to  copj,  print,  engrave,  litho- 
graph, chromo,  or  reproduce  the  picture  in  anj  way,  or  to  pub- 
lish the  same  in  any  form ;  that  the  respondent  is  a  lithographer 
and  publisher  of  chromes  so  called,  that  he  made  or  caused  to 
be  made  a  chromo  of  the  picture,  and  marked  or  engraved  on 
the  face  of  the  chromo,  the  words  and  figures :  ^*  Arthur  Parton, 
1869,  Chromo,  Lithographed,  and  published  by  L.  Prang  &  Co. 
Ehtered  according  to  act  of  Congress  in  the  office  of  the  Librar 
rian  of  Congress '' ;  that  he  was  informed  and  believed  that  the 
respondent  had  caused  an  entry  of  copyright  to  be  made  of  said 
chromo  under  the  title  ^^  Close  of  Day"  and  that  he  claimed  the 
sole  right  to  copy,  print,  and  publish  said  picture  and  chromo 
thereof  under  said  pretended  entry  of  copyright.  Wherefore  he 
prayed  for  an  account  and  for  an  injunction. 

Service  was  made  and  the  respondent  appeared  and  filed  an- 
swer. Respondent  admitted  that  the  complainant  was  an  artist, 
that  he  executed  the  picture  of  rural  scenery  and  made  a  copy 
thereof  in  oils  as  alleged,  that  the  complainant  sold  the  picture  to 
the  person  named  in  the  bill,  but  he  expressly  denied  that  he  sold 
it  to  that  person  for  his  private  collection.  He  also  admitted  that 
he,  the  respondent,  was  a  lithographer  and  publisher  of  chromes, 
and  that  he  made  or  caused  to  be  made  a  chromo  of  said  picture 
and  marked  or  engraved  upon  the  faceof  the  chromo,the  words  and 
figures  alleged  in  the  bill,  and  that  he  caused  an  entry  of  copy- 
right to  be  made  of  the  chromo,  and  that  he  claimed  the  sole 
right  to  copy,  print,  and  publish  the  said  chromo ;  that  to  the 
time  of  the  sale  mentioned  in  the  bill,  the  complainant  retained 
possession  of  the  picture ;  that  the  picture  to  that  time  had  been 
on  public  exhibition  and  exposed  to  the  public  for  sale  in  his 
studio  in  the  city  of  New  York ;  that  the  said  purchaser  there 
saw  and  examined  the  picture,  and  that  the  complainant  there 
absolutely  and  unconditionally  sold  the  same  to  the  purchaser 
for  a  valuable  consideration  in  money  without  any  restriction  or 
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Teserration  of  anj  kind  whatooever,  and  that  the  said  picture  in 
pursuance  of  the  said  sale  was  deliyered  and  transferred  hj  the 
complainant  to  the  purchaser  unconditionally  and  without  any 
reservation ;]  that  the  purchaser  hought  the  picture  for  the  purpose 
of  re-selling  the  same ;  that  he  immediately  sent  the  picture  to  a 
firm  in  this  city  engaged  in  the  business  of  buying  and  selling 
pictures  and  engravings  for  themselves  and  others ;  that  the  pic* 
tnre  was  there  publicly  exposed  for  sale  in  their  store ;  that  the 
respondent  saw  the  picture  in  their  store  and  that  they,  acting 
in  behalf  of  the  purchaser  and  owner  of  the  same,  sold  it  to  the 
respondent  for  a  valuable  consideration  in  money ;  that  the  sale 
to  the  respondent  was  made  absolutely  and  unconditionally  and 
without  any  restriction  or  reservation  of  any  kind  whatsoever, 
and  that  the  picture  was  then  and  there  delivered  and  trans- 
ferred to  the  respondent  unconditionally  and  without  any  reser- 
vation; that  the  respondent  called  upon  the  complainant  and 
informed  him  that  he  had  purchased  the  picture  and  that  he 
intended  to  publish  it  as  a  chromo ;  that  the  complainant  made 
no  objection  to  the  proposed  publication,  but  advised  the  respon- 
dent as  to  the  best  manner  of  making  the  chromo,  suggesting 
that  if  he  change  the  tint  of  the  background,  as  the  respondent 
had  told  the  complainant  he  proposed  to  do,  he  would  injure  the 
chromo,  and  advised  him  to  copy  the  picture  exactly  as  it  was  at 
the  time  of  purchase ;  that  the  said  chromes  were  made  and 
prepared  for  the  market  at  great  expense  of  time,  trouble,  and 
money,  as  the  complainant  well  knew,  and  that  the  complainant 
during  all  the  time  the  respondent  was  engaged  in  preparing  and 
making  the  same,  made  no  objection  to  his  acts  and  never 
claimed  that  he  had  any  right  to  prevent  the  publication.  In- 
stead of  filing  the  general  replication  denying  the  allegations  of 
the  answer,  the  complainant  elected  to  set  down  the  cause  for 
hearing  upon  bill  and  answer. 

T7u>mas  W,  Clarke  and  WUliam  D.  Booth  for  complainant. 

By  sale  of  an  oil  painting,  does  the  artist  convey  his  ideal 
property  in  the  conception  of  the  subject,  the  combination  and 
effect  of  its  treatment,  as  well  as  the  particular,  tangible,  and 
visible  embodiment  of  that  ideal  ? 


640  MASSACHUSETTS  DISTRICT. 

Parton  o.  Pnng. 

* >  ,     -  I  ■  ■    .,  — 

We  say,  as  an  undoubted  proposition  of  law,  at  the  same  time 
of  the  sale  of  this  picture  by  Parton,  at  the  time  of  purchase  by 
Prang,  at  the  time  of  the  conversation  in  March,  1870, — no 
person  could  acquire  any  right  to  make  copies  of  the  picture  by 
engraving  or  other  reproduction,  but  the  first  designer  or  by  his 
express  authority  in  apt  words  and  form.  Curtis  on  Copy,  146 ; 
Binns  v.  Woodruff,  4  Wash.  48,  51-57 ;  Pierpont  v.  Fowle^  2  W. 
&  M.  28,  46  ;  AtwiU  v.  FerreU,  2  Blatch.  89,  46. 

Prang  could  only  register  the  copyright  as  Parton's  assignee, 
—  as  the  assignee  of  the  incorporeal  contents  of  Parton's  man- 
uscript. This  assignment  he  never  had  in  any  form,  and  no 
prietence  is  made  of  even  remotely  following  the  form  prescribed 
by  statute,  in  writing,  in  presence  of  two  witnesses,  even  to  give 
him  titie  to  the  picture  itself.  At  most  he  claims  a  verbal 
license  to  publish  without  copyrighting.  But  he  has  copy- 
righted.  This  is  a  wrong  to  us  which  demands  a  remedy.  His 
copyright  pretends  to  exclude  all  the  world  from  that  formula- 
tion. He  claims  by  the  conversation  a  license  simply,  a  license 
he  might  share  with  others.  He  claims  by  his  copyright  an 
exclusive  right,  an  assignment  by  Parton,  whose  name  appears 
as  designer  on  the  picture.  In  other  words,  he  asserts  the 
absurdity  that  an  equitable  non-exclusive  license  is  equivdent 
to  an  absolute  assignment. 

Three  cases  of  infringement  of  copyright  in  pictures  appear 
in  the  English  Reports  ;  in  each  the  title  was  derived  from  the 
author  after  a  sale  of  the  picture.  Turner  v.  Bobinsonj  10  Ir.  Ch. 
121  &  670  ;  Martin  v.  Wright,  6  Sim.  297  ;  In  re  Graves,  L.  B. 
4  Q.  B.  716 ;  S.  C.  10  B.  &  Sm.  680 ;  Ex  parU  Beal^  L.  R.  8 
Q.  B.  887. 

On  principle  and  authority,  the  following  propositions  are  law, 
and  they  are  decisive  for  the  plaintiff: 

That,  by  designing  a  work  of  art,  the  artist  acquires  an 
exclusive  right  to  multiply  the  same,  which  continues  till  publi- 
cation in  print  by  his  authority,  independentiy  of  his  physical 
control  of  the  embodiment  he  has  given  it. 

This  right  he  may  assign  by  deed,  like  a  land  deed,  but  not 
otherwise. 
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The  exercise  of  this  right  he  maj  license  bj  writing,  in 
presence  of  two  witnesses,  but  not  otherwise. 

The  transfer  of  one  or  more  manuscript  embodiments  of  his 
ideal  conyejs  no  part  of  this  right,  unless  apt  written  words  of 
conyejance  are  dulj  set  in  order,  and  signed  by  him. 

When  there  is  a  Statute  of  Frauds,  there  is  no  presumption 
of  license  or  laches  from  anj  act  or  thing  which  is  within  the 
terms  of  the  statute. 

Neglect  to  warn  a 'man  against  a  trespass  is  no  license  to 
him  to  commit  it. 

No  personal  prohibition  or  restrictive  notice  is  necessary  to 
prevent  a  man  from  acquiring  adverse  rights  in  an  unlawful 
way. 

The  rights  plaintiff  once  had,  and  has  never  assigned,  are 
in  him  yet,  and  exclude  Prang's  claims  and  title. 

.  0.  S.  Knappj  S.  Z.  Bowman,  and  H,  W.  Chaplin,  for  respon- 
dent. 

An  author,  or  artist,  has  at  common  law  an  exclusive  property 
in  his  unpublished  works,  in  the  enjoyment  of  which  equity  will 
protect  him.  This  property  continues,  however,  only  until  pub- 
lication. JeffreyBY.  Boosey^A:  H.  L.  0.  816  ;  Turnery.  Robinson, 
10  It.  Ch.  121,  and  (on  Appeal),610  ;  Wheatan  v.  Peters,  8  Pet. 
691 ;  Keene  v.  Wheatley,  9  Am.  Law  Reg.  38 ;  Bartlett  v.  OriU 
tenden,  6  McLean,  87  ;  2  Kent's  Com.  495. 

The  painting  has  been  published,  the  facts  of  this  case  bring- 
ing it  neither  within  the  letter  nor  within  the  reason  of  the 
established  rules  which  protect  unpublished  works. 

But  even  if  the  painting  has  not  been  '^  published,"  the  com- 
plainant cannot  maintain  his  bill. 

The  defendant  has  succeeded  to  the  complainant's  literary 
property  in  the  picture. 

It  is  only  linder  the  U.  S.  Stat,  of  1881  that  the  complainant 
can  assert  the  claim  (which  his  bill  indicates),  that  an  assignment 
or  license  of  this  kind  must  be  in  writing.  Except  by  that  act 
either  might  be  verbal.  This  statute  expressly,  and  in  terms, 
applies  only  to  "  manuscripts." 

Copyright  Act  of  1881,  §  13 :  **  Any  person  or  persons  who 


642  MASSACHUSETTS  DISTRICT. 

Barton  v.  Prang. 

shall  print  or  publish  any  manuscript  whatever  without  the  con- 
sent of  the  author,"  etc. 

Now,  under  no  possible  definition  or  use  of  the  language, 
either  in  law  or  literature,  can  it  be  held  that  the  word  ^'  paint- 
ing "  means  '^  manuscript,"  or  vice  versa. 

CuFFOBD,  J.  The  case  now  stands  in  the  same  posture  a§  if 
a  demurrer  had  been  filed  to  the  bill,  which  would  admit  that 
everything  well  pleaded  in  the  answer  was  fully  proved.  2  Danl. 
Chan.  Prac.  (3d  Ed.)  998 ;  GeUings  v.  Burchj  9  Gran.  372 ; 
Leeds  v.  Marine  Ins.  Co.j  2  Wheat.  880  ;  Brinckerhoff  v.  Brawny 
7  Jolms.  Ch.  217 ;  Dale  v.  IPJSvers,  2  Cow.  118.  Viewed  in  the 
light  of*  that  well-settled  rule  of  practice,  it  must  be  assumed  as 
fully  proved  that  the  complainant  sold  the  picture  for  a  yaluable 
consideration  to  the  vendor  of  the  respondent,  and  that  the  same 
was  delivered  by  the  complainant  to  the  purchaser  uncondi- 
tionally and  without  any  reservation,  and  that  the  purchaser 
from  the  complainant  in  like  manner  sold  the  picture  for  a  valu- 
able consideration  to  the  respondent,  and  that  he  delievered  the 
same  to  the  respondent  unconditionally  and  without  any  reser- 
vation. 

Copyright  may  be  granted  under  the  copyright  act,  to  the 
author  of  any  book,  map,  chart,  or  musical  composition  falling 
within  the  classes  described  in  §  1  of  the  act,  if  the  author  is 
a  citizen  of  the  United  States  or  permanently  resident  therein, 
and  the  same  privilege  is  also  extended  by  the  same  sec- 
tion to  any  such  citizen  or  permanent  resident,  who  shall  in- 
vent, design,  etch,  engrave,  work,  or  cause  to  be  engraved, 
etched,  or  worked  from  his  own  design  any  print  or  engraving; 
and  §  1  also  provides  that  such  persons  and  their  executors, 
administrators,  or  legal  assigns,  shall  have  the  sole  right  and 
liberty  of  printing,  reprinting,  publishing,  and  vending  such 
book,  map,  chart,  musical  composition,  print,  cut,- or  engraving 
for  the  term  of  twenty-eight  years  from  the  time  of  recording 
the  title  as  therein  directed.  4  Stat,  at  Large,  436.  Persons 
printing,  publishing,  or  importing  any  copy  of  a  book  so  copy- 
righted, or  causing  the  same  to  be  printed,  published,  or  im- 
ported without  the  consent  of  the  person  legally  entitled  to  the 
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copyright  first  had  and  obtained  in  writing,  signed  in  presence 
of  two  or  more  credible  witnesses,  shall  forfeit  every  copy  of 
snch  to  the  person  legally  entitled  at  the  time  to  the  copyright 
thereof,  and  the  same  penalty  is  imposed  npon  any  person  who 
knowing  the  same  to  be  so  printed  or  imported,  shall  publish, 
sell,  or  expose  to  sale  any  copy  of  such  book  without  such  con- 
sent in  writing,  and  that  the  offender  shall  also  forfeit  and  pay 
fifty  cents  for  every  such  sheet  which  may  be  found  in  his  pos- 
session, either  printed  or  printing,  published,  imported,  or  ex- 
posed to  sale  contrary  to  the  intent  of  tbst  act.  4  Ibid.  488. 
Protection  is  also  afforded  by  §  7  of  the  act,  to  any  cut  or  en- 
graying,  map,  chart,  or  musical  composition  so  copyrighted; 
and  the  provision  is  that  if  any  person  shall  within  the  term 
engrave,  etch  or  work,  sell  or  copy,  or  cause  to  be  engraved, 
etched,  worked  or  sold,  or  copied,  or  shall  print  or  import 
for  sale,  or  cause  to  be  imprinted  or  imported  for  sale,  any 
such  map,  chart,  musical  composition,  print,  cut,  or  engraving, 
without  the  consent  in  writing  of  the  proprietor  signed  in  the 
presence  of  two  credible  witnesses,  or  knowing  the  same  to  be 
so  printed  or  imported  without  such  consent,  shall  publish,  sell, 
or  expose  to  sale  any  such  map^  chart,  musical  composition,  en- 
graving, cut  or  print,  shall  forfeit  to  the  proprietor  the  plate  or 
plates,  on  which  such  map,  chart,  musical  composition,  cut  or 
print  shall  be  copied,  and  also  one  dollar  for  every  sheet  of  such 
map,  chart,  musical  composition,  print,  cut,  or  engraving  which 
may  be  found  in  his  possession,  printed  or  published,  or  exposed 
to  sale  contrary  to  the  true  intent  and  meaning  of  that  act.  4 
Ibid.  488.  Provision  is  also  made  by§  9  of  the  same  act, 
that  any  person  or  persons  who  shall  print  or  publish  any 
manuscript  whatever,  without  the  consent  of  the  author  or 
legal  proprietor  first  obtained  as  aforesaid,  if  a  citizen  of  the 
United  States  or  resident  therein,  shall  be  liable  to  suffer  and 
pay  to  the  author  or  proprietor  all  damages  occasioned  by  such 
injury,  to  be  recovered  by  a  special  action  on  the  case,  and  the 
Federal  courts  empowered  to  grant  injunctions  to  prevent  the 
violation  of  the  rights  of  authors  and  inventors,  are  thereby  em- 
powered to  grant  injunctions  in  like  manner,  to  restrain  such 
publication  of  any  manuscript.    4  Ibid.  488. 
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Based  upon  that  section  of  the  copyright  act,  the  proposition  of 
the  complainant  is,  that  the  respondent  did  not  acquire,  hj  the  al- 
leged purchase  of  the  picture,  any  right  whatever  to  reproduce  the 
picture,  or  to  make  a  chromo  of  the  same,  as  he  admits  in  his  an- 
swer he  has  done,  that  he  could  not  acquire  such  a  right  hj  any 
oral  contract  of  sale,  or  of  sale  and  deliyery,'  even  though  the  sfde 
and  delivery  were  for  a  valuable  consideration,  and  were  absolute 
and  unconditional ;  that  he  could  only  acquire  such  a  right  by 
the  consent  of  the  author  or  legal  proprietor  in  writing,  signed  in 
the  presence  of  two  credible  witnesses*,  as  required  by  that  sec- 
tion, in  order  to  acquire  the  right  to  print  or  publish  a  manu- 
script, which  the  pleadings  show  the  respondent  in  that  form 
never  obtained.  Manuscripts  of  every  kind  are  embraced  in 
that  section,  but  pictures  are  not  named  in  the  provision,  and 
cannot  be  regarded  as  entitled  to  that  special  protection,  unless 
it  be  held  that  the  word  manuscript  includes  pictures,  which  is 
affirmed  by  the  complainant  and  denied  by  the  respondent,  and 
that  issue  presents  the  principal  question  in  the  case.  Standard 
lexicographers  certainly  do  not  concur  with  the  complainant,  as 
for  example,  Webster  treats  the  word  as  derived  from  Latin, 
manitSy  the  hand,  and  scriberej  ieriptum^  to  write,  and  as  synony- 
mous with  manuscriptumj  meaning  literally,  something  written 
with  the  hand,  a  book  or  paper  written  with  the  hand  or  a 
written,  as  distinguished  from  a  printed,  docmnent.  On  the 
other  hand,  the  same  learned  author  treats  the  word  picture  as 
derived  from  Latin  pingere^  pictum^  to  paint,  and  as  synonymous 
with  piduray  and  defines  the  word  as  meaning  that  which  is 
painted,  a  likeness  drawn  in  colors,  hence,  any  graphic  repre- 
sentation, as  of  a  person,  a  landscape  or  a  building ;  and  be 
adopts  the  language  of  Bacon,  in  which  he  says  tliat  pictures 
and  shapes  are  but  secondary  objects,  showing  that  in  his  view 
the  picture  presents  the  objects  to  the  observer  as  a  whole, 
whereas  the  manuscript  only  describes  the  parts  or  elements  of 
the  object,  leaving  the  mind  of  the  reader  to  aggregate  those 
parts  or  elements  into  an  entire  figure  or  whole.  Worcester's 
definition  of  those  two  words  is  substantially  the  same  as  the 
definitions  given  by  Webster.    He  treats  the  word  manuscript 
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as  derived  from  the  Latin  words,  fnantUj  the  hand,  and  icriptumj 
something  written,  and  defines  its  meaning  as  a  paper  written, 
a  writing  of  any  kind,  in  contradistinction  to  printed  matter. 
His  definition  of  the  word  ^^  picture  "  also  corresponds  with  that 
given  by  the  first-named  author.  He  derives  it  firom  the  Latin 
wprd,  picturay  and  defines  it  as  a  representation  or  likeness  in 
colors,  a  painting  or  drawing.  Bouvier  also  defines  manuscript 
as  a  writing,  a  writing  which  has  never  been  printed,  and  refers 
to  the  right  of  an  author  as  secured  by  the  copyright  act,  and  as 
conceded  at  conmion  law,  but  adds  that  these  rights  will  be 
considered  as  abandoned,  if  the  author  publishes  his  manuscript 
without  securing  the  copyright  under  the  act  of  Congress.  Mere 
definitions,  however,  do  not  portray  the  difference  between  a 
manuscript  and  a  picture  as  fully  or  as  strikingly  as  it  is  seen 
when  the  two  things  ai*e  compared  and  contrasted  as  means  of 
instruction,  or  of  imparting  an  idea  or  description  of  the  object 
or  subject  matter  of  the  manuscript  or  picture.  Separate  descrip- 
tion of  each  element  of  the  object  is  required  in  the  manuscript 
describing  the  several  parts  of  which  it  is  composed,  the  nature, 
material,  appearance,  size,  color,  dimensions,  use,  and  everything 
essential  to  enable  the  reader  to  form  an  idea  of  what  the  object 
is  which  is  embraced  in  the  description  given  in  the  manuscript, 
all  these  must  be  considered  and  combined  by  the  reader  in 
order  that  he  may  be  able  to  form  an  ideal  picture  of  the  object 
described  or  the  subject-matter  of  the  entire  description.  His 
ideal  picture  may  or  may  not  be  in  accordance  with  the  object 
actually  described  in  the  manuscript,  as  the  object  itself  is  not 
presented  to  the  senses  of  the  reader.  On  the  contrary,  he  is 
left  to  portray  in  his  own  mind  the  outlines  of  the  object  from 
the  written  description,  and  so  to  combine  the  same  as  to  suggest 
an  ideal  picture  of  the  object  described. 

Whatever  conclusion  the  reader  of  the  manuscript  may  form, 
it  is  but  an  ideal  picture,  made  in  his  own  mind  from  the  written 
description  of  the  object,  and  necessarily  calls  into  exercise  all 
the  creative  faculties  of  the  mind.  No  such  operation  of  the 
mind  is  involved,  where  the  picture  or  painting  of  the  object  is 
presented  to  the  observer,  as  the  object  itself  in  a  secondary 
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form,  ^^  drawn  in  colors,"  is  presented  externally  to  the  sense 
of  sight.    In  the  latter  case,  no  ideal  of  the  mind  is  necessary, 
as  the  thing  itself  is  presented  physically  to  the  natural  eye. 
Briefly  stated,  the  picture  is  the  thing  itself,  but  the  manuscript 
is  only  the  description  of  it  in  language,  and  leaves  the  mind  of 
the  reader  to  make  the  picture,  or,  in  other  words,  the  pictore 
presents,  at  a  glance,  all  the  characteristics  of  the  object  exactly 
as  it  exists,  but  the  manuscript  only  enumerates  and  describes 
those  characteristics  one  by  one,  imposing  upon  the  mind  of  the 
reader  the  labor  of  aggregating  the  same  into  a  whole  and  pre- 
senting to  his  perceptions  an  ideal  of  the  described  object.    Dif- 
ferent communities  employ  diverse  characters  for  letters  and 
even  for  phrases,  but  it  can  make  no  difference  what  the  charac- 
ters are  that  are  employed  in  describing  such  an  object,  not  even 
if  they  are  arbitrary  signs,  so  long  as  it  remains  true  that  the 
manuscript  is  a  description  of  the  object  and  not  the  presenta- 
tion of  the  object  itself  or  its  portrait,  as  the  manuscript,  while 
it  retains  that  character,  is    simply  the   registry  of   certain 
thoughts  or  ideas  about  a  thing  and  not  the  exhibition  of  the 
thing  itself,  as  in  the  case  of  a  picture.    Unsupported  as  the 
proposition  of  the  complainant  is,  by  any  legal  adjudication,  the 
argument  of  the  respondent  is  a  forcible  one  that  the  construction 
of  §  9  of  the  copyright  act  must  be  controlled  by  the  well-estab- 
lished rule  that  the  words  of  a  statute,  if  of  common  use,  are  to 
be  taken  in  their  natural,  plain,  obvious,  and  ordinary  signifi- 
cation and  import,  unless  it  clearly  appears  from  the  context  or 
other  parts  of  the  enactment,  that  the  words  were  intended  to 
be  applied  differently  from  their  ordinary  or  their  legal  accepter 
tion.    1  Kent  Com.  (11  ed.),  462 ;  Martin  v.  Hunter*%  LesHCj 
1  Wheat.  826  ;   Waller  v.  JTarm,  20  Wend.  561 ;  Doane  v.  Fhil- 
lipSj  12  Pick.  226.    Nothing  is  shown  in  the  context  of  the 
enactment  to  favor  the  theory  of  the  complainant,  and  inasmuch 
as  the  usual  and  ordinary  signification  and  import  of  the  two 
words  is  opposed  to  such  a  theory,  it  is  difficult  to  see  how  it 
can  be  adopted  without  doing  violence  to  the  most  approved 
canons  of  construction.    Dwarris  on  Stat.  (2d  ed.),  573 ;  Smith 
Com.  §§  505,  545. 
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Strong  support  to  the  opposite  view  is  derived  as  a  legislative 
expression,  from  §  86  of  the  subsequent  and  recent  copyright  act, 
which,  in  terms,  extends  the  privilege  of  copyright  to  the  author, 
inventor,  designer,  or  proprietor  of  a  painting,  drawing,  chromo, 
statue,  statuary,  and  models  and  designs  intended  to  be  per- 
fected as  works  of  the  fine  arts  as  well  as  to  the  author,  inventor, 
designer,  or  proprietor  of  any  book,  map,  chart,  dramatic  or  mu- 
sical composition,  engraving,  cut,  print,  or  photograph,  or  nega- 
tive thereof,  giving  to  such  authors,  inventors,  designers,  and 
proprietors,  the  sole  liberty  of  printing,  publishing,  completing, 
copying,  executing,  finishing,  and  vending  the  same  for  the  term 
of  years  therein  mentioned.  All  persons  without  the  consent  of 
the  proprietor  of  the  copyright  in  writing,  signed  in  the  presence 
of  two  or  more  credible  witnesses,  are  forbidden  1x>  engrave,  etch, 
work,  copy,  print,  publish,  or  import  any  copy  of  such  map  or  other 
article,  and  the  provision  of  §  100  is  that  if  any  person  shall  vio- 
late the  prohibition  as  therein  expressed,  he  shall  forfeit  to  the 
said  proprietor  all  the  plates  on  which  the  same  shall  be  copied, 
and  every  sheet  thereof,  and  in  case  of  a  painting,  statue,  or 
statuary,  he  shall  also  forfeit  ten  dollars  for  every  copy  of  the  same 
in  his  possession.  Unquestionably  the  provision,  so  far  as  it  re- 
lates to  a  picture,  is  entirely  new,  and  it  will  be  observed  that  it 
does  not  embrace  a  manuscript,  but  §  102  is  substantially  the 
same  as  §9  in  the  prior  act,  and  that  both  alike  are  in  terms 
confined  exclusively  to  the  protection  of  manuscripts.  16  Stat, 
at  Large,  212,  214.  Viewed  in  the  light  of  these  suggestions, 
the  court  is  of  the  opinion  that  the  word  ^^  manuscript,''  as  used 
in  §  9  of  the  copyright  act,  does  not  include  a  picture,  and 
that  a  purchaser  of  a  picture,  such  as  the  one  described  in 
the  bill,  may  acquire  a  title  to  the  same  by  an  oral  contract 
with  the  lawful  owner,  that  the  consent  of  the  author  or  pro- 
prietor in  writing,  signed  in  the  presence  of  two  credible  wit- 
nesses, was  not  necessary  under  that  act  to  obtain  the  right 
to  reproduce  or  chromo  the  same,  provided  such  consent  was 
fairly  and  understandingly  obtained,  and  for  a  valuable  con- 
sideration. 

Suppose  it  is  not  necessary  that  the  consent  of  the  author 
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or  proprietor  of  a  picture  should  be  in  writing  to  render  the 
sale  yalid,'  still  it  is  contended  by  the  complainant  that  neither 
the  sale  in  this  case  to  the  vendor  of  the  respondent,  nor  the 
purchase  of  the  same  by  the  respondent  from  the  vendee  of 
the  complainant,  even  though  the  sale  and  delivery  of  the  pic- 
ture in  each  case  was  absolute  and  unconditional  or  both  com- 
bined, had  the  effect  to  transfer  to  the  respondent  the  right  to 
reproduce  or  chromo  the  picture,  that  in  selling  and  delivering 
the  picture,  and  subsequently  suffering  his  vendee  to  sell  and 
deliver  the  same  to  the  respondent,  he  only  parted  with  the  re- 
sult of  his  labor  as  property,  that  he  did  not  part  with  the  right 
to  reproduce  or  chromo-lithograph  the  picture,  that  the  right  to 
multiply  copies  of  the  picture  was  vested  in  him  as  the  author 
and  proprietor  of  the  same,  and  that  he  still  retains  that  right 
notwithstanding  the  sale  and  delivery  by  himself  and  the  sub- 
sequent purchase  by  the  respondent.    Undoubtedly,  the  author 
of  a  book  or  of  an  unpublished  manuscript,  or  of  any  work  of 
art,  has  at  cohoimon  law  and  independently  of  any  statute,  a 
property  in  his  work  until  he  publishes  it  or  it  is  published  by 
his  consent  or  allowance,  and  that  property  unquestionably  ex- 
ists in  pictures  as  well  as  in  any  other  work  of  art.    He  has  the 
undisputed  right  to  his  manuscript,  he  may  withhold  or  he  may 
communicate  it,  and  communicating,  he  may  limit  the  number 
of  persons  to  whom  it  shall  be  imparted,  and  impose  such  restric- 
tions as  he  pleases  upon  the  use  of  it.    He  may  annex  conditions 
and  proceed  to  enforce  them,  and  for  their  breach  he  may  claim 
compensation.    Jeffreys  v.  Boo%ey^  4  H.  L.  Cas.  816-961 ;  Mil- 
lar V.   Taylor^  4  Burr,  2896 ;  Queembury  v.  Shebbeare^  2  Eden. 
329.    Numerous  other  decided  cases  also  affirm  the  same  propo- 
sition, that  the  author  of  an  unpublished  manuscript  has  the 
exclusive  right  of  property  therein,  and  that  he  may  determine 
for  himself  whether  the  manuscript  shall  be  made  public  at  all, 
that  he  may  in  all  cases  forbid  its  publication  by  another  before 
it  has  been  published  by  him  or  by  his  consent  or  allowance,  that 
a  painter  also  has  at  common  law  the  same  right  before  publi- 
cation to  prevent  any  person  from  copying  it,  and  that  the  pur- 
chaser and  owner  of  the  picture  holding  the  title  from  the  painter 
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or  his  assigns,  has  the  same  right  before  publication,  to  prevent 
another  from  multiplying  copies  of  it  or  reproducing  the  picture, 
but  the  authorities  all  agree  that  after  publication,  that  right  is 
lost.  Turner  v.  RohiuBon^  10  Jr.  Ch.  121.  Same  case  on  appeal. 
10  Jr.  Ch.  510.  Fidier  v.  Fold^  1  Jones  Exch.  12 ;  Wheaton  v. 
PeterB  8  Pet.  691 ;  Kerne  v.  Wheatley,  9  Am.  L.  Reg.  83 ;  BaH- 
Utt  y.  Orittendeny  5  McLean,  87.  An  author,  said  Hoar,  J., 
in  Keene  y.  KimbaUy  16  Gray,  549,  has  at  common  law  a 
property  in  his  unpublished  works,  which  he  may  assign, 
and  in  the  enjoyment  of  which,  equity  will  protect  his  assignee 
as  well  as  himself.  This  {property  continues  until  by  publica- 
tion a  right  to  its  use  has  been  conferred  upon  or  dedicated  to 
the  public. 

Independently  of  legislation,  the  sole  proprietorship  of  a  manu- 
script is  in  the  author  and  his  assigns  until  he  publishes  it,  but  an 
unqualified  publication,  such  as  is  made  by  printing  and  offering 
copies  for  sale,  dedicates  the  contents  to  the  public  unless  the 
sole  right  and  liberty  of  printing,  reprinting,  publishing,  and 
yending  the  same  is  secured  to  the  author  or  proprietor  by  copy- 
right. But  there  may  be  a  limited  publication  by  communica- 
tion of  the  contents  by  reading,  representation,  or  restricted 
private  circulation  which  will  not  abridge  the  right  of  the  author 
any  further  than  necessarily  results  from  the  nature  and  extent 
of  such  limited  use  as  he  has  make  or  allowed  others  to  make 
of  the  manuscript  or  painting,  or,  as  Lord  Brougham  said  in 
Jeffreyt  v.  Boosey^  4  H.  L.  Cas.  961,  he  may  withhold  or  he  may 
communicate  it,  and  communicating,  he  may  prescribe  limita- 
tion and  impose  such  restrictions  as  he  please  as  to  the  extent 
of  its  use,  which  fully  justifies  the  conclusion  in  Keene  y.  Kimr 
baUj  that  when  a  literary  proprietor  has  made  a  publication  in 
any  mode  not  restricted  by  any  condition,  other  persons  acquire 
unlimited  rights  of  republishing  in  any  mode  in  which  his  pub- 
lication may  enable  them  to  exercise  such  a  right.  Keene  y. 
Ktmbally  16  Gray,  550.  Assignments  of  a  manuscript  are  re- 
quired to  be  in  writing  by  the  copyright  act,  but  enough  has 
been  remarked  to  show  that  a  picture  under  that  act  might  be 
transferred  by  an  oral  contract,  and  it  is  well  settled  law  that 
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even  copyright  is  an  incident  to  the  ownership  of  a  manuscript, 
and  that  it  passes  at  common  law  with  the  transfer  of  a  woric 
of  art.  Turner  v.  Bohinion^  10  Jr.  Ch.  121.  Power  v.  Walker^ 
3  M.  &  S.  9.  Hence  the  remark  of  the  court  in  Tamer  y.  BoUiy- 
soHj  that  it  was  a  strange  proposition  that  the  transfer  of  prop- 
erty should  destroy  and  extinguish  that  which  principally  consti- 
tutes the  value  of  the  thing  transferred,  meaning  not  that  the 
right  to  publish  did  not  pass  by  the  sale,  but  that  the  exclusive 
right  of  publication  which  attached  to  the  manuscript  was  not 
lost  by  the  transfer.  Such  a  transfer  of  the  manuscript  or  pic- 
ture is  nqt  a  publication  of  the  same  unless  it  was  so  intended 
by  the  parties,  but  if  the  sale  was  an  absolute  and  unconditional 
one,  and  the  article  was  absolutely  and  unconditionally  delivered 
to  the  purchaser,  the  whole  property  in  the  manuscript  or  picture 
passes  to  the  purchaser,  including  the  right  of  publication,  unless 
the  same  is  protected  by  copyright,  in  which  case  the  rule  is 
different.  Baker  v.  Tayhr^  2  Blatch.  82 ;  Byan  v.  Goodunn^  3 
Sum.  518 ;  Wood  v.  Zimmerj  Holt  N.  P.  60 ;  Pennoek  v.  Dialogue^ 
2  Pet.  14. 

Personal  property  is  transferable  by  sale  and  delivery,  and 
there  is  no  distinction  in  that  respect,  independent  of  statute, 
between  literary  property  and  property  of  any  other  descrip- 
tion. Owners  of  personal  property  have  the  right  to  sell  and 
transfer  the  same  as  inseparable  incidents  of  the  property, 
and  the  author  or  proprietor  of  a  manuscript  or  picture  possesses 
that  right  as  fully  and  to  the  same  extent  as  the  owner  of  any 
other  personal  property ;  the  same  being  incident  to  the  owner- 
ship. Sales  may  be  absolute  or  conditional,  and  they  may  be 
with  or  without  qualifications,  limitations,  and  restrictions,  and 
the  rules  of  law  applicable  in  such  cases  .to  other  personal  prop- 
erty must  be  applied  in  determining  the  real  character  of  a  sale 
of  literary  property.  Proper  attention  to  these  considerations 
will  furnish  the  true  explanation  of  many,  if  not  all  the  cases 
referred  to  by  the  complainant,  whic^  are  supposed  to  support 
the  second  proposition  for  which  ho  contends.  Prince  Albert  v. 
Strange^  1  Hall  &  Twells.  1 ;  Queensbury  v.  ShMeare^  2  Eden. 
829 ;  Bishop  v.  Oriffin^  16  Sum.  196  ;  Steven  v.  Oacfyy  11  How. 
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628  ;  Stevens  y.  GladcUngj  17  How.  447 ;  Ahemethy  y.  fftUchinMorij 
1  Hall  &  Twells.  28. 

Beyond  doubt,  the  right  of  first  publication  is  yested  in  the 
author;  but  he  may  sell  and  assign  the  entire  property  to 
another,  and  if  he  does  so  his  assignee  takes  the  entire  prop- 
erty, and  it  is  a  great  mistake  to  suppose  that  any  act  of 
Congress,  at  the  d^te  of  the  sales  of  the  picture  in  this  case, 
required  that  such  an  assignment  should  be  in  writing ;  and  the 
pleadings  show  that  the  sale  and  deliyery  in  each  case  were 
absolute  and  unconditional,  and  without  any  qualification,  limi- 
tation, or  restriction,  showing  that  the  entire  property  was  trans- 
ferred from  the  complainant  and  became  yested  in  the  respon- 
dent. Sims  y.  Marrt/att^  17  Ad.  A  Ell.  281 ;  Adderly  y.  Dixotij 
1  Sim.  &  S.  607.  Confirmation  of  that  yiew,  if  any  be  needed 
beyond  what  appears  in  the  express  allegations  of  the  answer 
to  that  effect,  is  also  found  in  the  further  allegation  that  the 
respondent  called  upon  the  complainant  immediately  after  the 
sale  and  deliyery  to  him,  and  informed  the  complainant  that  he 
intended  to  publish  the  picture  as  a  chromo,  and  that  the  com- 
plainant made  no  objection  to  the  proposed  publication,  showing 
that  the  complainant  as  well  as  the  respondent  understood  that 
the  entire  property  of  the  picture  was  yested  in  the  respondent. 
It  is  insisted  by  the  respondent  that  the  acts  and  declarations 
of  the  complainant  on  that  occasion,  as  more  fully  set  forth  in 
the  answer,  estop  the  complainant  from  making  any  such  claim 
as  that  set  up  in  the  bill ;  but  it  is  unnecessary  to  decide  that 
question,  as  the  court  is  of  the  opinion  that  those  acts  and 
declarations  amount  to  a  practical  affirmance  of  the  contract  of 
sale  and  deliyery  of  the  entire  property  of  the  picture,  as  under- 
stood and  claimed  by  the  respondent.  Freeman  et  al,  y.  Cooke^ 
6  D.  ft  L.  187 ;  Boudeauli  y.  Fox^  5  Blatch.  100 ;  Bigelow  on 
Estoppel,  475.  Neither  a  conditional  sale  nor  any  unfairness  is 
shown,  and  as  neither  exists  in  the  case,  it  must  be  held  that 
the  complainant  parted  with  the  entire  property  in  the  picture. 
Pope  y.  Curl,  2  Atk.  142 ;  Thompson  y.  Stanhope,  Amb.  787 ; 
Mat/all  y.  Eigbej/y  1  H.  ft  C.  147  ;  Jones  y.  Thome,  1  N.  Y.  Obs. 
408 ;  Dalglish  y.  Jarvie,  2  McN.  ft  O.  281 ;  Martin  y.  Wright, 


652  MASSIOHUSETTS  DISTRICT. 

Sherman  v.  Bingham  ef  al. 

6  Sim.  297 ;  Read  v.  Conquest,  9  C.  B.  N.  S.  755.  Unfairness 
is  not  pretended  in  this  case,  and  inasmuch  as  the  sale  and 
delivery  were  in  their  terms  absolute  and  unconditional  and 
without  any  reservation)  restriction,  or  qualification  of  any  kind, 
the  court  is  of  the  opinion  that  complainant  is  not  entitled  to 
relief. 


SuHMEB  U.  SHKkifAN,  in  Error,  v.  Obmb  A.  Binghah  ei  al. 

Under  the  act  of  March  2d,  1867,  an  assignee  in  bankruptcy  of  a  person  declared  a  bank- 
nxpt  in  one  district,  may  maintain  an  action  to  recoTer  moneys  paid  the  defendants  res- 
idents of  another  district,  in  violation  of  the  Bankrupt  Aot,  in  the  District  Court  of  such 
dis^ct,  and  such  District  Court  in  the  district  where  such  defendants  reside,  has  juris- 
diction of  the  subject-matter  and  the  parties. 

Tlie  whole  tenor  of  the  present  Bankrupt  Act  shows  that  Congress  intended  to  provide  for 
the  complete  administration  of  the  bankrupt  system  in  the  Federal  Courts  and  throogh 
the  instrumentality  of  Federal  officers. 

Bt  §  1  of  the  Bankrupt  Act,  the  several  district  courts  of  the 
United  States  are  constituted  courts  of  bankruptcy,  and  the  pro- 
vision is,  that  they  shall  have  original  jurisdiction  in  their  respec- 
tive districts  in  all  matters  and  proceedings  in  bankruptcy,  and 
that  they  might  hear  and  adjudicate  upon  the  same,  according  to 
the  provisions  of  the  Bankrupt  Act  On  the  21st  of  March,  1871, 
the  plaintiff,  as  assignee  in  bankruptcy  of  the  estate  of  the  bank- 
rupts named  in  the  record,  brought  an  action  of  assumpsit 
against  the  defendants  to  recover  back  certain  moneys,  which  he 
alleges  were  paid  to  them  by  the  bankrupts,  in  violation  of  the 
Bankrupt  Act.  Both  the  bankrupts  were  resident  in  the  County  of 
Providence,  and  State  of  Rhode  Island,  and  were  doing  business 
in  that  County  under  the  name  and  style  of  Reynolds  and  Bart- 
lett,  and  the  record  showed  that  the  petition  in  bankruptcy  was 
filed  in  the  District  Court  for  that  district,  and  that  all  the  pro- 
ceedings took  place  in  the  court  where  the  petition  was  filed. 
Service  was  made,  and  the  defendants  appeared  and  pleaded  as 
follows :  ^^  That  the  proceedings  wherein  the  plaintiff  alleges  that 
he  became,  and  is  assignee,  as  aforesaid,  were  all  instituted  in 
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the  District  Court  of  the  United  States  for  the  district  of  Rhode 
Island,  and  not  in  this  district,  and  that  the  District  Court  here 
hath  no  jurisdiction  over  the  subject-matter,  or  the  parties  to  the 
suit."  The  parties  were  heard,  and  the  court  entered  judgment 
for  the  defendants,  and  thereupon  the  plaintiff  sued  out  a  writ  of 
error  and  removed  the  cause  into  this  court. 

JE.  P,  Brown  for  tiie  plaintiff  in  error. 

0.  T.  and  T.  H.  Bussd  and  ff.  W.  Suter  for  defendants. 

CuFFOBD,  J.  Two  propositions  are  submitted  bj  the  defend- 
ants in  support  of  the  theory  assumed  in  the  court  below  that 
the  District  Courts  hare  no  jurisdiction  in  such  a  ca^e. 

That  no  jurisdiction  is  conferred  in  such  a  case,  bj  §  9 
of  the  Judiciary  Act,  or  by  any  other  act  of  Congress  than  the 
Bankrupt  Act  giving  jurisdiction  to  the  District  Courts  in  common 
law  suits  between  party  and  party,  which  may  well  be  admitted, 
as  nothing  of  the  kind  is  pretended  by  the  plaintiff. 

That  the  Bankrupt  Act  does  not  confer  jurisdiction  in  such 
a  case,  in  a  district  other  than  that  where  the  proceedings  in 
bankruptcy  are  pending,  which  is  the  question  presented  by  the 
plea  to  the  jurisdiction  of  the  District  Court. 

District  Courts  have  original  jurisdiction  in  their  respective  dis- 
tricts in  all  matters  and  proceedings  in  bankruptcy,  and  the  argu- 
ment is,  that  inasmuch  as  the  jurisdiction  must  be  exercised  in  the 
district  for  which  the  district  judge  is  appointed,the  District  Court, 
sitting  as  a  court  of  bankruptcy,  cannot  exercise  jurisdiction  in 
any  case  except  in  the  district  where  the  bankruptcy  proceedings 
are  pending ;  but  §  1  of  the  Bankrupt  Act  contains  no  such  limi- 
tation, nor  does  it  contain  any  words  which,  properly  considered, 
justify  any  such  conclusion. 

Oeneral  superintendence  and  jurisdiction  of  all  cases  and 
questions  under  the  act  are  conferred  upon  the  several  circuit 
courts,  except  where  special  provision  is  otherwise  made  by  the 
first  clause  of  §  2  of  the  act ;  but  the  subsequent  language  of  the 
same  clause  makes  it  clear  that  the  jurisdiction  conferred  by  that 
clause  can  only  be  exercised  within,  and  for  the  district  ^^  where  the 
proceedings  in  bankruptcy  shall  be  pending."  No  such  limitation, 
however,  is  found  in  the  clause  of  §  1  conferring  jurisdiction  upon 
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the  District  Courts  as  courts  of  bankruptcy.  Judges  of  the 
District  Courts  must  sit  undoubtedly  in  Ae  districts  for  which 
they  are  respectively  appointed,  and  no  doubt  is  entertained  that 
the  process  of  the  court  in  proceedings  in  bankruptcy  cases,  is 
restricted  to  the  territorial  limits  of  the  district ;  but  the  lan- 
guage of  §  1  of  the  Bankrupt  Act  describing  the  jurisdiction 
of  the  District  Courts^  sitting  as  courts  of  bankruptcy,  is,  tiiat 
they  shall  have  original  jurisdiction  in  their  respective  districts 
'^  in  all  matters  and  proceedings  in  bankruptcy,"  showing  nn* 
questionably  that  they  can  only  sit,  and  exercise  jurisdiction 
in  their  own  districts ;  but  the  limitation  that  the  proceedings 
in  bankruptcy  must  in  all  cases  be  pending  in  that  district,  is 
not  found  in  that  clause  of  §  1  of  the  act.  On  the  contrary, 
the  same  section  provides  that  the  jurisdiction  conferred,  that  is, 
the  jurisdiction  of  the  several  district  courts,  shall  extend  to  all 
cases  and  controversies  arising  between  the  bankrupt  and  any 
creditor,  or  creditors,  who  shall  claim  any  debt  or  demand  under 
the  bankruptcy  act,  and  also  to  the  collection  of  all  the  assets  of 
the  bankrupt  to  the  ascertainment  and  liquidation  of  the  liens, 
and  other  specific  claims  thereon,  to  the  adjustment  of  the  vari- 
ous priorities  and  conflicting  interests  of  all  parties,  and  to 
the  marshalling  and  disposition  of  all  the  different  funds  and 
assets,  so  as  to  secure  the  rights  of  all  parties,  and  the  due  dis- 
tribution of  the  assets  among  all  the  creditors,  and  to  all  acts, 
matters,  and  things  to  be  done  under,  and  in  virtue  of  the  bank- 
ruptcy. 

Unless  the  assignee  can  collect  what  is  due  to  the  bankrupt  be 
can  never  perform  the  duty  assigned  to  him  as  the  representative 
of  the  bankrupt,  and  §  1  of  the  act  expressly  provides  that 
the  jurisdiction  of  the  District  Courts  shall  extend  to  the  collec- 
tion of  all  the  assets  of  the  bankrupt,  and  to  all  acts,  matters, 
and  things  to  be  done  under,  and  in  virtue  of  the  bankruptcy. 
Nothing  of  greater  importance  is  reqiiired  to  be  done  under  and 
in  virtue  of  the  bankruptcy  than  the  collection  of  the  assets 
belonging  to  the  estate  of  the  bankrupt.  Bankrupts,  as  all  ex- 
perience shows,  have  debts  due  them  in  districts  other  than  the 
one  where  the  proceedings  against  them  are  instituted,  and 
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§  14  of  the  act  provides  that  all  "  debts  due  "  to  the  bankrupt, 
as  well  as  all  his  rights  of  action  for  property,  or  estate,  real  or 
personal,  and  for  any  cause  of  action  which  the  bankrupt  had 
against  any  person,  arising  from  contract,  or  from  the  unlawful 
taking,  detention,  or  injury  to  property  of  the  bankrupt,  etc., 
shall,  in  virtue  of  the  adjudication  of  the  bankruptcy  and  the 
appointment  of  the  assignee  be  at  once  vested  in  such  assignee. 
Power  and  authority  to  sell,  manage,  dispose  of,  sue  for,  and 
recover,  or  defend  the  same,  are  also  vested  in  the  assignee  by 
virtue  of  the  same  adjudication  and  appointment.  14  Ibid.  528. 
He  is  empowered  to  demand  and  receive  from  any  and  all  per- 
sons holding  the  same,  all  the  estate  assigned,  or  intended  to  be 
assigned,  under  the  provisions  of  the  Bankrupt  Act,  and  shall 
have  the  like  remedy  to  recover  all  said  estate,  debts,  and  effects 
in  his  own  name,  as  the  debtor  might  have  had  if  the  decree  in 
bankruptcy  had  not  been  rendered  and  no  assignment  had  been 
made.  Assignees,  if  they  request  it,  are  to  be  admitted  to  pros- 
ecute actions  pending  in  the  name  of  the  bankrupt  at  the  time 
he  was  adjudged  to  be  such,  no  matter  where  the  action  was 
pending,  if  it  was  an  action  for  the  recovery  of  a  debt,  or  other 
thing,  which  might,  or  ought  to  pass  to  the  assignee  by  the  as- 
signment. They  are  to  be  chosen  by  the  creditors,  but  the  pro- 
vision is,  that  as  soon  as  the  assignee  is  appointed  and  qualified, 
the  judge,  or  where  there  is  no  opposing  interest  the  register, 
shall,  by  an  instrument  under  his  hand,  assign  and  convey  to 
the  assignee  all  the  estate,  real  and  personal,  of  the  bankrupt. 
Such  assignment  being  made  it  becomes  the  duty  of  the  assignee 
within  six  months  to  cause  the  same  to  be  recorded  in  every  reg- 
istry of  deeds,  or  other  office  in  the  United  States  where  a  con- 
veyance of  any  lands  owned  by  the  bankrupt  ought  by  law  to  be 
recorded,  and  it  is  enacted,  that  such  records,  or  a  duly  certified 
copy  of  the  same,  shall  be  evidence  thereof  in  all  courts,  and  that 
in  suits  prosecuted  by  the  assignee,  a  certified  copy  of  the 
assignment  made  to  him  by  the  judge  or  register,  shall  be  con- 
clusive evidence  of  his  right  to  sue.  His  duty  to  sue  as  well  as 
his  right,  if  necessary  to  collect  the  assets  of  the  bankrupt,  is' 
shown  beyond  all  doubt :  but  it  is  as  clear  as  anything  in  judi- 
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cial  investigation  can  be,  that  he  cannot  perform  that  duty,  nor 
exercise  that  right  in  the  Federal  Courts,  unless  the  jurisdiction 
in  this  case  is  sustained,  and  it  is  not  pretended  by  either  party 
that  the  process  of  the  District  Court  in  such  a  case  extends 
beyond  the  limits  of  the  district. 

Debts  due  to  the  bankrupt  from  persons  resident  m  the  district 
where  proceedings  are  pending,  it  is  conceded,  may  be  c<d- 
lected  hj  suit  in  such  District  Court,  which  proves  to  a  demon- 
stration that  it  is  the  subject-matter,  and  not  the  citizenship 
of  the  parties,  which  gives  the  jurisdiction,  as  in  that  case  it  must 
be  understood  that  both  parties  are  citizens  of  the  same  State. 

Power  to  establish  imiform  laws  on  the  subject  of  bankruptcy 
is  conferred  upon  Congress  by  the  Constitution,  and  it  is  qnite 
clear  that  the  Bankrupt  Act  and  all  its  provisions  were  framed  in 
pursuance  to  that  authority.  Whatever  jurisdiction,  therefore, 
the  District  Courts  have  in  actions  brought  by  assignees  to 
collect  the  assets  of  the  bankrupt,  or  to  recover  any  of  his 
rights  of  property,  real  or  personal,  is  derived  from  the  Bank- 
rupt Act,  passed  in  pursuance  of  that  authority.  Comprehen- 
sive and  explicit  as  that  clause  of  the  Constitution  is,  it  is  not 
possible  to  doubt  that  it  empowers  Congress,  not  only  to  es- 
tablish uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States,  but  also  to  commit  the  execution  of  the  sysr 
tem  to  such  courts  of  the  United  States  as  Congress  shall  see  fit, 
and  to  prescribe  such  modes  of  procedure  and  means  of  admin- 
istering the  system  as  Congress  in  their  discretion  shall  deem 
best  suited  to  carry  it  into  successful  operation.  Congress 
accordingly  passed  the  existing  Bankrupt  Act,  and  conferred  the 
exclusive,  original  jurisdiction,  except  in  a  limited  class  of  cases, 
upon  the  District  Courts,  giving  the  Circuit  Courts,  within  and  for 
the  district  where  the  proceedings  in  bankruptcy  shall  be  pend- 
ing, except  where  special  provision  is  otherwise  made,  the  power 
to  revise  all  such  cases  and  questions  arising  under  the  act,  as 
in  a  court  of  equity,  in  term  time  or  in  vacation. 

Original  jurisdiction  is  also  conferred  upon  the  Circuit  Convts, 
concurrent  with  the  District  Courts  of  the  same  district,  in  all 
suits  at  law,  or  in  equity,  which  may  be  brought  by  the  assignee 
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in  bankruptcy  against  any  person  claiming  an  adverse  interest, 
or  by  such  person  against  such  assignee,  touching  any  property, 
or  rights  of  property  of  said  bankrupt,  transferable  to,  or  vested 
in,  such  assignee.  District  Courts,  in  the  exercise  of  their  exclu- 
sive original  jurisdiction,  may  act  in  administrative  matters,  or 
matters  of  mere  discretion,  as  well  in  vacation  as  in  term  time. 
And  a  judge,  sitting  at  chambers,  in  such  matters  has  the  same 
powers  and  jurisdiction  as  when  sitting  in  court,  and  all  such 
adjudications,  orders,  and  decrees  may  be  revised  in  the  Circuit 
Court,  within  and  for  the  district  where  the  proceedings  in  bank- 
ruptcy shall  be  pending  under  the  first  clause  of  §  2  of  the 
same  act.  Morgan  v.  ThorrMl^  11  Wall.  72 ;  SaU  v.  AUetij 
12  Wall.  458. 

Jurisdiction  is  also  conferred  upon  the  District  Courts,  in 
actions  at  law,  or  suits  in  equity  to  collect  the  ^^  assets  of  the 
bankrupt,"  or  as  the  enactment  is  expressed  in  §  14  of  the 
act,  ^^  to  sue  for  and  recover  "  all  rights  in  equity,  choses  in 
action,  patents  and  patent  rights  and  copyrights,  all  debts  due 
to  the  bankrupt,  or  any  person  for  his  use,  and  all  property  real 
and  personal,  and  all  damages  for  injuries  to  the  property  of  the 
bankrupt,  and  also  to  redeem  all  his  property  or  estate  as  fully 
as  the  bankrupt  might  or  could  have  done,  if  no  assignment  had 
been  made.  Actions  at  law  or  suits  in  equity,  under  those 
clauses,  cannot  be  heard  and  determined  by  the  District  Court 
at  chambers  nor  in  vacation,  nor  can  any  judgment  or  decree 
entered  by  the  District  Court,  in  such  a  case,  be  revised  by  the 
Circuit  Court,  under  the  first  clause  of  §  2  of  the  Bankrupt 
Act.  Knight  v.  Cheney^  5  N.  B.  B.  305  -  309 ;  Smith  v.  Ma%on^ 
6  N.  B.  R.  7. 

Writs  of  error  may  be  allowed  in  such  cases  to  the  Circuit 
Courts,  in  actions  at  law,  and  appeals  may  be  taken  to  the  same 
courts  in  all  cases  in  equity,  when  the  debt  or  damages  claimed 
amount  to  morie  than  $  500,  and  the  like  remedy  is  given  to  the 
losing  party,  in  the  Circuit  Court,  to  remove  the  cause  into  the 
Supreme  Court,  where  the  matter  in  dispute  shall  exceed  $  2,000. 
Judgments  or  decrees  in  the  District  Courts,  where  the  debt  or 
damage  does  not  amount  to  more  than  $  500,  are  final  in  tliat  court, 
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and  judgments  and  decrees  in  snch  cases  in  the  Circuit  Courts, 
where  the  matter  in  dispute  shall  not  exceed  $  2,000  are  final  in 
the  Circuit  Court,  where  the  judgment  or  decree  was  rendered. 
The  execution  of  the  Bankrupt  Act,  to  the  extent  already  described, 
is  committed  to  the  Federal  Courts  organized  under  the  Judiciary 
Act.  Provision  is  also  made,  by  §  8  of  the  act,  for  the  appoint- 
ment in  each  Congressional  District,  of  one  or  more  registers 
in  bankruptcy,  to  assist  the  judge  of  the  District  Court  in  the 
performance  of  his  duties  under  the  act,  showing  that  Congress 
intended  to  provide  every  necessary  instrumentality  to  execute 
the  system,  in  all  its  details.  Important  duties,  under  the  act, 
also  devolve  upon  the  marshal  of  the  United  States,  and  the 
settled  practice  is,  that  oaths  must  be  administered  by  the  court, 
clerk,  or  register,  or  a  commissioner  of  the  Circuit  Court,  and 
that  neither  a  justice  of  the  peace,  nor  any  other  State  officer, 
not  authorized  to  administer  oaths  in  the  Federal  Courts,  by  an  act 
of  Congress,  can  administer  oaths  in  such  proceedings.  Viewed 
in  the  light  of  these  suggestions  as  the  question  must  be,  the 
court  is  of  the  opinion  that  Congress,  in  framing  the  Bankrupt 
Act,  intended  to  provide  Federal  instrumentalities  for  its  com- 
plete execution,  and  such  as  are  sufficient  to  carry  it  into  M 
effect.  State  courts  may  doubtless  exercise  concurrent  jurisdic- 
tion with  the  Circuit  and  District  Courts  in  certain  cases  grow- 
ing out  of  proceedings  in  bankruptcy;  but  Congress,  in  the 
judgment  of  the  court,  intended  to  provide  the  means  for  the 
execution  of  the  law,  in  all  cases,  even  though  the  State  courts 
should  refuse  to  exercise  jurisdiction.  Confirmation  of  that 
view  is  derived  from  §  32  of  the  act,  which  provides  that  all 
proof  of  debts  against  the  estate  of  the  bankrupt,  by  or  in  behalf 
of  creditors  residing  within  the  judicial  district  where  the  pro- 
ceedings in  bankruptcy  are  pending,  shall  be  made  before  one 
of  the  registers  of  the  court,  in  said  district,  and  by  or  in  behalf 
of  non-resident  creditors,  before  any  register  in  bankruptcy,  in 
the  judicial  district,  where  such  creditors  or  either  of  them 
reside,  or  before  any  commissioner  of  the  Circuit  Court  author- 
ized to  administer  oaths  in  any  district  tribunals  of  Federal  crea- 
tion.   Methods  are  also  provided  for  the  execution  of  the  bank- 


OCTOBER  TERM,  1872.  659 

Shennan  r.  Bingham  et  cd, 

rupt  law  in  the  District  of  Columbia,  and  in  all  the  several  Terri- 
tories of  the  United  States,  and  the  provision  is,  that  in  judicial 
districts  not  within  any  organized  circuit  of  the  United  States,  the 
power  and  jurisdiction  of  a  Circuit  Court  in  bankruptcy,  may  be 
exercised  by  the  district  judge,  showing  that  the  intention  of  Con- 
gress was  that  the  jurisdiction  created  by  that  act  should  every- 
where, within  the  territorial  limits  of  the  United  States,  be 
exercised,  and  the  law  be  administered  by  Federal  tribunals  and 
officers  appointed  imder  Federal  authority. 

Unless  the  case  before  the  court  constitutes  an  exception,  no 
act  required  to  be  done  in  execution  of  the  bankrupt  law  can 
be  named  or  pointed  out  which  may  not  be  done  in  the  desig- 
nated Federal  tribunal  or  by  the  Federal  officer  designated  in 
the  bankrupt  law.  Enough  has  already  been  remarked  to 
show  that  Congress  never  could  have  intended  to  constitute 
any  such  exception,  which  sufficiently  appears  from  the  fact 
that  §  1  of  the  act  contains  no  language  to  support  any  such 
theory.  And  also  from  the  fact,  that  such  a  limitation  applied 
to  the  Circuit  Court  is  plainly  expressed  in  the  first  clause  of 
§  2  of  the  act,  giving  those  courts  general  superintendence  and 
jurisdiction  in  all  cases  and  questions  arising  under  the  Bank- 
rupt Act,  except  when  special  provision  is  otherwise  made. 
Subsequently  the  same  limitation  was  also  incorporated  into  the 
third  clause  of  §  2,  by  which  jurisdiction  is  given  to  the  Circuit 
Courts,  concurrent  with  the  District  Courts  of  the  same  district, 
in  suits  at  law  or  in  equity  brought  by  the  assignee  against  any 
person  claiming  an  adverse  interest,  or  by  such  person  against 
such  assignee  in  the  cases  therein  described.  Such  jurisdiction 
is  concurrent  with  the  District  Court  of  the  same  district  which 
*  means  that  the  plaintifT  may  bring  his  suit  either  in  the  Circuit 
or  the  District  Court  of  the  district,  at  his  election,  plainly  show- 
ing that  Congress,  when  they  mean  to  enact  a  limitation,  find 
no  difficulty  in  selecting  appropriate  words  to  express  such  an 
intention.  Beyond  doubt  Congress,  in  enacting  the  bankrupt 
law,  intended  to  make  it  uniform  throughout  the  United  States, 
and  in  order  to  secure  such  uniformity  Congress  obviously 
intended  to  create  or  to  designate  tribunals  and  officers  to  exe- 
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cute  all  its  provisioiiB ;  but  it  is  clear  that  if  the  supposed  defect 
of  jurisdiction  exists  iu  the  District  Courts,  that  the  act  neither 
creates  nor  designates  any  tribunal  which  is  obliged  to  exercise 
any  such  jurisdiction.  Suppose  it  be  conceded  that  such  a  suit 
may  be  prosecuted  in  a  State  court,  the  concession  will  not  ^ve 
any  support  to  the  theory  of  the  defendant,  as  it  is  settled  con- 
stitutional law  that  Congress  cannot  compel  a  State  court  to 
entertain  jurisdiction  under  an  act  of  Congress  in  any  case ;  that 
it  is  optional  with  them,  in  all  cases,  whether  to  entertain  any 
jurisdiction  or  not ;  that  they  are  left  to  consult  their  own  dnty 
from  their  own  State  authority/  and  some  courts  haye  held  that 
Congress  cannot  confer  any  jurisdiction  upon  a  State  court  in 
a  matter  within  the  exclusiye  jurisdiction  of  the  Federal  goyem- 
ment.  Martin  y.  Htrnter^  1  Wheat.  S30,  381 ;  McLean  y.  Lor 
fayetU  Banky  8  McLean,  191 ;  Steams  y.  United  StateSj  2  Paine, 
811. 

Criminal  jurisdiction  cannot  be  conferred  upon  State  courts, 
by  an  act  of  Congress,  and  it  seems  to  be  eyerywhere  admitted, 
that  they  are  not  bound  to  exercise  jurisdiction,  eyen  in  civil 
cases,  but  that  they  may  decline  to  do  so  if  they  see  fit,  or  if  the 
laws  of  the  State  forbid  it.  Steams  y.  United  States,  2  Fame, 
809 ;  Houston  y.  Moore,  6  Wheat.  27 ;  1  Kent  Com.  (11th  ed.) 
899-400;  2  Story  on  Con.  8d  ed.)  §§  1762-65. 

Grant,  that  the  theory  of  the  defendant  is  correct,  and  it 
follows  that  the  bankrupt  law  cannot  be  executed,  except  by 
the  consent  of  the  seyeral  States,  and  it  is  quite  clear  that 
the  State  courts  cannot  exercise  jurisdiction  in  such  cases,  if 
they  are  forbidden  to  do  so  by  their  respectiye  State  legisla- 
tures. Strong  support  to  the  theory,  that  the  jurisdiction 
exists,  is  also  deriyed  from  a  comparison  of  the  language  of 
§  6  of  the  prior  act,  with  the  language  of  §  1  of  the  exist- 
ing act,  in  yiew  of  the  authoritatiye  construction,  which  was 
giyen  to  the  proyision  in  the  prior  act.  Froyision  was  made 
by  §  6  of  the  prior  act,  "  that  the  District  Courts  in  eyery  dis- 
trict shall  haye  jurisdiction  in  all  cases  and  proceedings  in 
bankruptcy,  arising  under  the  act."  ....  And  that  the  juris- 
diction shall  extend  '^  to  all  cases  and  controyersies  "  in  bank- 
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ruptcj,  arising  between  the  bankrapt  and  any  creditor  or  cred- 
itors and  the  assignee  of  the  estate,  whether  in  office  or  removed, 
to  all  cases  between  such  assignee,  and  the  bankrupt,  and  to  all 
acts,  matters,  and  things  to  be  done,  under  and  in  virtue  of  the 
bankruptcy,"  etc.    5  Stat,  at  Large,  545. 

All  must  admit  that  no  words  are  contained  in  the  prior 
law  to  support  the  theory,  that  the  jurisdiction  was  intended 
to  be  conferred,  which  are  not  contained  in  §  1  of  the  existing 
act.  Nothing  of  the  kind  is  suggested,  nor  could  it  be,  as  the 
comparison  of  the  two  provisions  shows  that  the  language  of 
the  existing  act  affords  stronger  evidence  that  Congress  intended 
to  confer  the  jurisdiction,  than  anything  found  in  the  prior  act, 
as  the  clause  enumerating  certain  matters  cognizable  in  the 
District  Courts  contains  the  words,  ^^  that  the  jurisdiction  shall 
extend  to  the  collection  of  the  assets  of  the  bankrupt,"  which 
words  are  not  contained  in  the  corresponding  provision  in  the 
prior  law.  Judge  Story  decided  in  Ux  parte  Martin^  5  Law  Bep. 
159,  that  the  language  of  the  prior  law  was  not,  in  terms  or 
by  fair  implication,  necessarily  confined  to  cases  of  bankruptcy 
originally  instituted,  and  pending  in  the  particular  District  Court, 
where  the  relief  is  sought.  On  the  contrary,  it  is  not  unnatural 
to  presume,  said  the  same  Judge,  that  in  cases  originally  insti- 
tuted and  pending  in  one  district,  an  assignee  may  apply  to  reach 
persons  and  property  situate  in  other  districts,  and  require  auxil- 
iary proceedings  therein  to  perfect  and  accomplish  the  objects  of 
the  act ;  the  intention  of  Congress  was,  that  the  District  Courts 
in  every  district  should  be  mutually"  auxiliary  to  each  other  for 
such  purposes  and  proceedings.  Speaking  of  the  language  of 
the  act,  the  same  judge  remarked,  it  is  sufficiently  comprehen- 
sive to  cover  such  cases,  adding  that  he  could  perceive  no  solid 
ground  of  objection  to  such  an  interpretation  of  the  provision. 
Belief  cannot  be  granted  by  the  District  Court  of  the  district, 
where  the  bankrupt  proceedings  are  pending,  as  the  process  of 
that  court  is  inoperative  beyond  the  territorial  limits  of  the 
district,  and  it  is  clear  that  the  State  courts  are  not  obliged  to 
entertain  jurisdiction  in  any  such  case.    Refusal  to  pay  a  just 

debt,  is  a  wrong  for  which  the  assignee  ought  to  have  a  remedy 
VOL.  xn.  86 
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not  dependent  upon  the  option  of  a  State  Court,  but  it  is  clear 
that  the  plaintiff  has  none  such  in  this  case,  unless  the  jurisdic- 
tion of  the  District  Court  in  this  district  is  sustained.  States  in 
providing  their  own  judicial  tribunals  have  a  right  to  limit,  con- 
trol,  and  restrict  their  judicial  functions  and  jurisdiction,  accord- 
ing to  their  own  mere  pleasure.  They  may,  as  Judge  Story 
remarked  in  a  later  case,  refuse  to  allow  suits  to  be  brought 
there  under  the  laws  of  the  United  States,  for  any  one  of  the 
reasons  mentioned  by  the  learned  Judge,  or  for  many  other 
reasons  which  might  be  suggested.  Mitchell  y.  Great  Works  Co. 
2  Story,  666. 

Bankrupt  Courts  throughout  the  United  States,  it  is  belieTed, 
adopted  those  views  in  all  their  adjudications  made  subsequent 
to  that  decision,  in  administering  the  prior  bankrupt  law.  Direct 
adjudication  to  that  effect  is  found  in  the  case  of  Moore  v.  Jona 
et  aZ.,  23  Yt.  746,  in  which  the  opinion  was  given  by  the  learned 
District  Judge  of  the  Vermont  District.  The  Equity  jurisdiction 
of  the  District  Courts  of  the  United  States,  under  the  bankrupt 
act,  said  Prentiss  J.,  is  not  confined  to  cases  of  bankruptcy  origi- 
nally arising  and  pending  in  the  particular  court,  where  the 
relief  is  sought,  as  cases  of  bankruptcy  originally  instituted  and 
pending  in  one  district,  may  apply  to  reach  persons  and  property 
situate  in  other  districts,  and  as  they  may  require  auxiliary  pro- 
ceedings in  such  districts,  to  perfect  and  accomplish  the  objects 
of  the  act,  it  is  held,  that  the  intention  of  Congress  was,  that  the 
District  Courts  in  every  district  should  be  mutually  auxiliary  to 
each  other  for  such  purposes  and  proceedings.  OoodaU  v.  TuitU^ 
4  Chicago  Legal  News,  478. 

Contrary  decisions  have  been  made  by  several  of  the  Dis- 
trict Judges,  and  in  one  case  by  a  Circuit  Judge,  but  it  most 
suffice  to  remark  in  respect  to  those  decisions,  that  the  rea- 
sons assigned  in  support  of  the  conclusions,  do  not  appear  to 
be  satisfactory.  They  assume  what  is  not  correct,  that  the 
jurisdiction  of  the  District  Courts  is  confined  to  the  district 
in  which  the  proceedings  shall  be  pending.  Such  an  expres- 
sion is  contained  in  the  first  clause  of  §  2  of  the  act,  which 
describes  the  revisory  power  of  the  Circuit  Courts,  but  it  is  not 
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contfdned  at  all  in  §  1  of  the  act,  and  Courts  of  Justice  have  no 
right  to  enact  any  such  amendment.  Suits  to  collect  the  assets 
of  the  bankrupt,  except  to  a  very  limited  extent,  cannot  be  main- 
tained in  the  Circuit  Courts,  so  that  if  the  theory  of  the  defend- 
ant is  correct,  there  is  no  right  under  the  bankrupt  act  to  main- 
tain suits  for  such  a  purpose  in  any  Federal  Court  in  a  case 
where  the  debtor  resides  out  of  the  district  in  which  the  proceed- 
ings in  bankruptcy  are  pending,  which  cannot  be  admitted  as 
the  whole  tenor  of  the  Bankrupt  Act,  shows  that  Congress  in- 
tended to  provide  for  the  complete  administration  of  the  bankrupt 
system  in  the  Federal  Courts,  and  through  the  instrumentality 
of  federal  officers.  Confirmation  of  that  view  is  also  derived 
from  the  fact  that  Congress  borrowed  the  language  employed  to 
describe  the  jurisdiction  of  the  District  Courts  from  the  corre- 
sponding section  in  the  prior  law,  which  had  uniformly  been  so 
construed  by  the  Federal  Courts,  and  also  from  the  fact  that  it 
is  settled  law  that  Congress  cannot  compel  the  State  Courts  to 
entertain  such  jurisdiction  in  favor  of  an  assignee  for  the  collec- 
tion of  the  assets  of  the  bankrupt. 

These  and  many  other  considerations  which  might  be  adduced 
go  to  show,  that  the  cases  which  deny  the  jurisdiction  of  the 
District  Court  in  such  a  case,  are  not  well  decided. 

Judgment  reversed. 
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John  W.  Jones  et  aU.  v.  B.  K.  Sewall,  Administrator  of  Henbt 

Clare. 

Although  an  inrentor  has  obtained  a  patent  for  a  process  he  may  haye  another  for  the 

|>fX>dtlCt. 

There  cannot  be  more  than  one  yalid  patent  for  an  invention,  nor  can  the.  grantee  of  a 
patent  snstidn  an  action  npon  another  patent  for  the  same  invention,  issued  afterward. 
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Separate  patents  for  separate  and  distinct  parts  of  the  same  inrentiou  are  neyerthelas 
valid. 

A  patent  is  prima  facie  evidence  that  the  alleged  inventor  had  made  the  inventaon  irhen 
the  specification  was  filed.  ' 

If  the  alleged  inventor  or  patentee  wish  to  show  that  the  invention  was  made  by  the  hiTso- 
tor  previous  to  the  filing  of  the  application,  it  most  be  proved,  as  against  another  patent, 
that  it  had  been  reduced  to  practice  as  an  operative  invention. 

Previous  use  or  knowledge  of  an  invention  abroad  is  no  defence  against  a  patent,  unleai 
such  invention  was  described  in  some  printed  publication  so  clearly  as  to  enable  otben 
to  put  it  in  practice. 

The  use  of  an  invention  by  the  author  thereof,  for  the  purposes  of  experiment,  though  con- 
tinued for  more  than  two  years,  will  not  deprive  him  of  his  right  to  a  patent.  Neither 
will  the  sale  of  it  for  two  years  by  others  without  his  consent 

Where  an  invention  has,  through  the  acts  of  the  inventor,  gone  into  public  use  beyond  his 
control,  his  right  is  forfeited  beyond  recall. 

The  defence  that  the  patentee  had  allowed  his  invention  to  be  in  public  use  or  on  sale  for 
more  than  two  years  before  he  applied  for  a  patent,  is  distinct  from  the  defence  Ihat  he 
had  abandoned  it  to  the  public,  and  should  not  be  blended  with  it  in  the  same  pleading. 

Unavoidable  delay,  while  an  application  for  a  patent  is  pending,  ia  no  ground  for  imputing 
abandonment. 

Mere  forbearance  to  apply  for  a  patent  whUe  the  inventor  is  experimenting  upon  his  inTSO- 
tion,  and  perfecting  it,  testing  its  value,  or  dealing  with  any  of  its  necessary  incidents, 
practical  knowledge  of  which  is  requisite  to  its  usefulness,  afford  no  ground  for  presum- 
ing abandonment 

A  patent  for  preserving  green  com  by  severing  the  kernels  firom  the  cob  so  that  the  juicei 
will  be  liberated,  and  the  toughening  of  the  kernels  by  cooking  prevented,  and  then  boil- 
ing the  kernels  and  juices  together  in  sealed  cans,  after  the  juices  have  exuded  from  the 
kernels,  is  valid,  although  a  patent  has  been  previously  granted  abroad  for  preserrinf 
certain  vegetables,  not  including  the  mention  of  com,  or  the  severing  of  the  keneli 
thereof,  by  boiling  them  in  hermetically  sealed  vessels. 


I^ILL  in  equity  to  restrain  the  defendant  from  preserving  green 
corn  according  to  the  specifications  of  letters-patent  numbered 
34,928,  35,274,  35,346,  86,326. 

While  the  cause  was  pending  the  defendant  died  and  his 
administrator,  R.  K.  Sewall,  appeared  in  the  place  of  the  origi- 
nal defendant,  all  other  necessary  facts  appear  in  the  opinion. 

William  Henry  Clifford^  for  complainants. 

jB.  K.  Sewall,  A.  A.  Stroutj  and  Bradbury  and  Bradburjf,  for 
respondents. 

The  patent  of  1862  as  issued,  is,  for  a  new  article  of  manufac- 
ture, prepared  by  the  process  therein  described,  and  notwith- 
standing Isaac  Winslow,  in  his  affirmation  made  February  18, 
1862,  says  that  the  original  papers  are  lost,  and  that  specification 
filed  by  him  of  that  date  is  substantially  the  same  as  the  one  filed 
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in  1853,  yet  the  examination  of  the  application  of  1858  and  the 
subsequent  correspondence  shows  beyond  doubt  that  this  state- 
ment was  erroneous,  so  far  as  the  manufactured  article  was  con- 
cerned, and  that  if  Isaac  Winslow  was  really  the  first  inventor  of 
"  Indian  com  preserved  green"  (which  we  deny),  that  twenty 
years  had  elapsed  before  he  made  application  to  protect  his  in- 
vention, which  in  the  mean  time  had  become  public  property, 
using  that  term  in  its  widest  significance. 

The  patent  of  April  8, 1862,  p.  5,  contains  a  description,  not 
only  of  the  new  manufacture  sought  to  be  protected,  but  also 
of  the  method  or  process  used  in  producing  it.  An  analysis  of 
this  invention,  as  claimed  and  described  in  the  patent  and  speci- 
fication forming  a  part  of  it,  shows  its  elements  to  be 

Green  Indian  com  in  its  natural  state  and  in  the  ear.  This 
was  not  new. 

Removing  the  kernel  from  the  cob  by  a  curved  and  gauged 
knife  or  other  suitable  means. 

Packing  these  kernels  of  uncooked  com  in  cans  hermetically 
sealed,  and  exposing  these  cans  to  steam  or  boiling  heat  for  about 
one  hour  and  a  half  longer. 

Puncturing  the  cans  and  inmiediately  resealing  the  same 
while  hot. 

Exposing  the  cans  to  the  same  heat,  for  about  two  hours  and  a 
half. 

The  new  and  useful  manufacture,  then,  was  green  Indian  com 
cooked  in  hermetically  sealed  cans  which  were  pimctured  and 
resealed  during  the  process  of  cooking. 

This  patent  was  issued  April  8, 1862,  and  had  seventeen  years 
to  run.  9 

Now,  it  will  be  perceived  that  the  patent  of  April  8, 1862,  is 
for  a  new  article  of  manufacture  only,  and  does  not  include  the 
process.  It  is  true,  that  in  the  specification,  Winslow  recommends 
a  '^  method,"  but  he  does  not  claim  it  as  a  part  of  his  invention. 
That  he  did  not  intend  to  claim  the  process  is  apparent  from  the 
fact  that  the  language  of  the  patent  does  not  cover  it,  and  that 
Winslow  proceeded  to  take  put,  at  a  subsequent  date,  three  other 
patents  covering  the  process  and  distinct  parts  of  the  process. 
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If  it  is  said  that  the  process  is  coyered  by  the  patent  of  April  8, 
1862,  then  there  was  an  attempt  on  the  part  of  Jones,  as  the 
assignee  of  Winslow,  to  extend  the  life  of  his  invention,  described 
in  the  patent  of  April  8, 1862,  by  taking  out  letters-patent  for 
the  same  process  at  subsequent  dates,  each  having  seventeea 
years  to  run. 

Now,  neither  of  the  patents  embracing  the  process  or  com- 
ponent parts  of  the  process,  and  issued  subsequent  to  April  8, 
1862,  contain  any  reference  or  are  in  any  way  connected  with 
the  application  made  and  rejected  in  1858,  and,  inasmuch  as 
the  application  of  1853  contained  no  allusion  to  Winslow's  claim 
to  obtain  a  patent  fo^  a  new  manufacture,  it  follows  that  in  this 
hearing  all  the  patents  are  to  be  considered  as  issued  upon  an 
application  first  made  in  1862,  and  the  application  of  1853  is  not 
of  the  slightest  consequence,  and  is  to  be  disregarded  so  far  as 
the  claims  made  by  complainant  in  regard  to  it  are  concerned. 

As  to  the  patent  for  a  new  manufacture. 

Examining  carefully  the  claim  of  the  complainant  in  this  par- 
ticular, and  considering  the  state  of  the  art  at  the  time,  we 
respectfully  submit  that  there  is  such  a  palpable  want  of  inven- 
tion in  the  plaintiff's  claim,  that  even  if  he  had  been  the  first 
inventor  he  would  not  have  been  entitled  to  a  patent. 

Winslow's  alleged  new  manufacture  affords  no  scope  for  a 
patent,  because  it  is  destitute  of  ingenuity,  skill,  or  invention. 
Blandy  v.  Ghiffith^  8  Fish.  616.    ^ 

Judge  Lowell,  in  his  opinion  in  the  case  of  John  W.  Jones  d 
al.  and  William  Hodges  et  aL^  involving  the  very  patents  upon 
which  the  bill  is  brought,  says: 

^^  The  ground  on  which  I  feel  bound  to  refuse  the  injunction 
at  this  time  is,  that  I  entertain  strong  doubts  whether,  in  view 
of  what  had  been  done  before,  there  was  any  scope  for  a  patent 
to  Winslow.  The  English  patent  of  Durand,  enrolled  in  1810, 
No.  8870,  is  for  a  method  of  preserving  animal  food,  vegetable 
food,  and  other  perishable  articles,  and  describes  the  Winslow 
process  exactly,  excepting  the  ^  venting,'  as  it  is  called.  Durand 
is  very  full  in  his  directions  for  putting  the  articles  into  bottloB 
or  other  vessels,  sealing  the  vessels,  putting  them  into  a  boiler, 


APRIL  TERM,  1878.  667 

Jones  et  aU.  v.  Sewall. 

filling  the  boiler  with  water  and  boiling  it  for  a  longer  or  shorter 
time,  according  to  the  nature  of  the  article  and  other  circum- 
stances. He  shows  that  the  cooking  may  be  done  hj  a  steam  bath, 
or  by  hot  air,  etc. 

These  patents  are  void  for  want  of  novelty.  They  are  the 
application  of  old  processes  to  a  new  material,  — the  double  use 
of  processes  well-known,  —  the  new  use  of  an  old  invention. 
Bray  V.  ffartshamj  1  Cliff.  540  ;  Bean  v.  SmdUwood,  2  Story,  408 ; 
BhUlips  y.  Pagcj  24  How.  167  ;  Sotchkiss  et  al.  v.  Greenwood^  11 
How.  266  ;  Havey  v.  SteoeM,  1  Wood.  A  M.  290  ;  Curtis  on  Pat. 
(3d  ed.),  §§  51-55,  66  ;  Brunton  v.  Hawhes,  1  B.  &  Aid.  549, 
550  ;  Loih  v.  Hague,  1  Webs.  Pat.  Cases.  207  ;  Whitney  et  al.  y. 
JEmmett  et  al.y  1  Bald.  808. 

The  present  is  like  the  case  of  the  rocking-chair  in  Bean  y. 
SmaUwood;  the  door-knobs  in  SotchkUs  y.  Greenwood;  the  an- 
chor in  Brunton  v.  JIawke$ ;  or  the  carriage  wheels  in  Loih  y. 
Bdgue. 

An  old  contrivance  applied  to  a  new  object  is  not  patentable. 

Winslow,  the  patentee,  publicly  used  the  invention  patented 
by  him,  or  allowed  it  to  be  used  for  profit  more  than  two  years 
prior  to  the  date  of  his  rejected  application  for  the  original  pat- 
ent, and  so  dedicated  it  to  public  use.  Shaw  v.  Cooper,  7  Pet. 
Pierce  bought  of  Nathan  Winslow  in  1848,  1849,  1850,  1851. 
Provost  found  the  Winslow  corn  in  the  market  in  1848  or  1849. 
Oeorge  Burnham  says  Winslow's  corn  was  in  the  market  as  early 
as  1848.  Testimony  of  complainant's  witness,  Jeremiah  Ford, 
renders  this  conclusive.  P.  277,  Cross  Int.  6  ;  Record,  p.  55  ; 
Ans.  to  Int.  30 ;  J.  W.  Jones. 

The  relations  of  Nathan  Winslow  to  Isaac  were  such  that  there 
can  be  no  doubt  that  he  knew  that  Nathan  Winslow  had  sold  the 
preserved  corn  for  profit  more  than  two  years  prior  to  March  5, 
1858,  if  he  had  not  actually  made  sales  himself.  They  were 
brothers. .  Nathan  furnished  the  funds  for  the  business.  Nathan 
put  up  the  com  under  the  direction  of  Isaac.  Nathan  was  Isaac's 
jagent,  and  Isaac  was  bound  by  his  acts.  Bec(ford  v.  Sunt,  1  Mas. 
802. 

The  laches  of  the  patentee  render  the  patent  void  and  amount 
to  an  abandonment. 
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If  an  inyentor,  after  his  iarentioa  is  perfected,  unreasonablj 
delays  his  application  for  a  patent,  and  others,  before  soch  appli- 
cation is  made,  actually  perfect  and  9Lpplj  to  practical  use  thi 
same  invention,  and  give  the  knowledge  thereof  to  the  public, 
and  the  former,  after  that  knowledge  of  such  sabeequent  uae  and 
invention  fails  to  make  objection,  and  applj  without  unreasonable 
delay  for  a  patent,  he  cannot  sustain  the  patent  he  may  aftenrard 
obtain,  because  he  has  failed  to  give  the  public  that  consideratioa 
for  the  grant  of  exclusive  privileges,  upon  which  all  valid  patenti 
are  based.    Hansom  v.  Mayor  of  New  Torkj  1  Fish.  254. 

Abandonment  may  be  inferred  firom  an  acquiescence  in  the  um 
of  his  invention  by  others,  or  a  neglect  to  assert  his  daim  by  suit 
or  otherwise.  Ibid.  There  must  be  reasonable  diligence  on  the 
part  of  the  inventor  to  perfect  and  patent  his  invention.  Cox  t. 
Ghiggs^  2  Fish.  174  ;  Goodyear  v.  HQU^  S  Fish.  135 ;  Boom  t. 
mihy  8  Fish.  185.  Blandy  v.  Gr^fUh,  3  Fish.  609.  No  appeal 
was  taken  by  Winslow,  aft^r  his  first  application  was  rejected. 
No  new  application  was  made  for  the  period  of  nine  years. 
Meanwhile,  preserved  com  went  into  general  use. 

The  same  invention  substantially  had  been  patented  in  foreign 
countries  long  before  the  alleged  invention  of  Winslow.  6j 
Durand  in  1810.  The  Durand  process  is  substantially  like  Wins- 
low's,  producing  substantially  the  same  result  Cahoon  v.  Bixg^ 
1  CliflF.  692. 

The  patentee  is  not  obliged  to  state  everything  to  which  his 
invention  is  applicable  in  order  to  be  protected  in  his  right 
to  the  exclusive  enjoyment  of  the  invention.  Pike  v.  Pati^^ 
8  Fish.  55. 

The  sealing  hermetically,  puncturing,  and  resealing  of  Wins- 
low's  process,  and  the  leaving  a  small  aperture  until  the  heat 
takes  effect  in  Durand's  process,  produce  substantially  the  same 
result.  The  process  of  Durand  was  not  a  new  process,  and  he, 
in  his  specification,  speaks  of  the  invention  as  *^  commuDicated 
to  him  by  a  certain  foreigner,  residing  abroad,  of  the  method  of 
preserving  animal  food,  vegetable  food,  and  other  perishable 
articles." 

Vegetable  food  includes  green  com.  The  Durand  patent  speei- 
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fies  the  putting  the  ^^  vegetable  siibstances  "  into  the  cans  in  ^^  a 
raw  or  crude  state."  If  it  be  said  that  Durand's  process  contem- 
plated the  cooking  the  corn  on  the  cob,  the  reply  is,  such  is  not 
the  meaning  of  the  language  used.  "  Raw  or  crude  state,"  — 
"  raw  "  means  "  uncooked  "  ;  so  does  "  crude."  Worcester 
defines  crude  thus :  ^Mn  a  raw  state ;  raw ;  uncooked ;  un- 
dressed " :  "  not  ripened ;  immature ;  unripe."  Durand's  patent 
does  not  mean  by  ^^  crude  "  that  the  yegetables  must  be  in  the 
same  state  in  which  they  grew,  but  as  equivalent  to  ^^  raw,"  that 
is,  uncooked,  and  in  this  sense  the  corn  is  crude,  as  much  so  as 
the  peas  and  beans  that  are  shelled  or  the  vegetables  that  may  be 
sliced.  Winslow  took  no  such  distinction,  for  he  says  that  his 
method  applies  to  ears  of  corn,  though  he  allows  that  he  does 
not  recommend  their  use. 

The  subject-matter  of  the  first  patent  set  up  by  complainants, 
being  neither  "  an  art,  a  machine,  manufacture,  or  composition 
of  matter,"  does  not  come  within  the  purview  of  patentable 
things. 

The  acts  of  Nathan  Winslow  and  J.  W.  Jones  were,  in  law  and 
equity,  the  acts  of  Isaac  Winslow  in  relation  to  the  public 
use  of  the  alleged  patented  rights.  4  Wash.  C.  C.  636,  above 
cited. 

The  patentee  has  claimed  more  than  his  own  invention.  The 
puncturing  the  cans  to  prevent  their  bursting  was  neither  origi- 
nal nor  new.  Cooking  vegetables  in  hermetically  sealed  vessels 
was  well  known  before  the  date  of  the  invention  claimed  by  the 
complainants. 

The  patent  of  May  20, 1862,  recites  this.  There  has  been  no 
disclaimer  by  patentee.     Singer  v.  Walmslet/j  1  Fish.  558. 

Clifford,  J.  Inventions  lawfully  secured  by  letters-patent 
are  the  property  of  the  inventors,  and  as  such  the  franchise 
and  the  patented  product  are  as  much  entitled  to  legal  protec- 
tion as  any  other  species  of  property,  real  or  personal.  They 
are  indeed  property  even  before  they  are  patented,  and  continue 
to  be  such,  even  without  that  protection,  until  the  inventor 
abandons  the  same  to  the  public,  unless  he  suffers  the  patented 
product  to  be  in  public  use,  or  on  sale,  with  his  consent  and 
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allowance,  for  more  than  two  years  before  he  files  his  applica- 
tion for  a  patent.    5  Stat,  at  Large,  123 ;  5  Ibid.,  854. 

On  the  8th  of  March,  1858,  Isaac  Winslow  of  Philadelphia 
filed  in  the  Patent  Office  an  application  for  a  patent  for  ^^  a  new 
and  improved  mode  of  preserving  green  com,"  in  which  he 
stated  that  he  had  invented  a  new  and  usefid  improvement  for 
accomplishing  that  object,  and  prayed  that  letters-patent  might 
be  granted  to  him  for  that  invention.    Certain  portions  of  the 
invention  were  not  illustrated  either  by  drawing  or  models,  and 
in  consequence  of  that  omission  the  application,  on  the  Ist  of 
August  following,  was  returned  to  the  inventor,  leaying  it  to  his 
option  to  supply  the  omission  or  to  modify  his  claim.   He  elected 
to  supply  the  deficiency,  and  on  the  26th  of  October  succeeding 
he  filed  in  the  Patent  Office  additional  drawings  and  a  model  of 
the  invention  and  samples  of  the  patented  product.     Informa- 
tion from  the  Patent  Office  was  communicated  to' the  inventor,  on 
the  2d  of  November,  in  tlie  same  year,  that  the  office  did  not 
regard  the  operation  of  cutting  the  corn  from  the  cob  as  any  part 
of  the  process  of  preserving  the  product,  and  requesting  him  to 
decide  whether  the  office  should  examine  the  process  of  preserv- 
ing, or  that  of  removing  the  corn  from  tlie  cob,  under  the  fee 
already  paid,  evidently  showing  that  the  office  required  another 
fee  if  both  were  to  be  examined.    Compelled  to  elect  a  second 
time,  the  applicant  decided  to  strike  out  his  second  claim,  and 
consented  to  take  a  patent  for  the  process  of  preserving  the 
patent  product.    Nothing  further  was  done  until  the  19th  of 
the  same  month,  when  the  Patent  Office  informed  the  appUcant 
that  the  office  was  of  the  opinion  that  his  process  was  substan- 
tially the  same  as  that  in  common  use  for  preserving  both  vege- 
table and  animal  substances.    On  the  18th  of  February,  1862, 
the  inventor  filed  in  the  Patent  Office  a  new  application  for  a 
patent,  referring  to  the  fact  that  his  prior  application,  as  modi- 
fied, was  rejected,  and  renewing  the  prayer  that  letters-patent 
might  be  granted  to  him  for  the  entire  improvement.    In  the 
mean  time  the  inventor  assigned  the  business  over  to  his  brother 
and  the  complainant,  with  the  stipulation  that  he  would  give  the 
assignees  the  benefit  of  any  improvement  he  should  make,  and 
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of  his  knowledge  of  the  new  process.  Before  the  second  appli- 
cation for  a  patent  was  made  the  entire  inventions  were  duly 
assigned  to  the  complainant,  and  it  is  proper  to  remark  that  the 
title  of  the  complainant  is  admitted. 

Four  several  letters-patent  were  granted  for  the  inventions, 
and  they  were  all  issued  in  the  name  of  the  inventor ;  but  each 
contains  the  recital  that  he  had  assigned  all  his  right,  title,  and 
interest  in  the  invention  to  the  complainant.  Thej  are  as  fol- 
lows: 1.  No.  84,928,  dated  April  8, 1862,  for  a  new  and  useful 
improvement  in  preserving  Indian  corn  in  the  green  state. 
2.  No.  85,274,  dated  May  18, 1862,  for  a  new  and  useful  im- 
provement in  preserving  green  com.  8.  No.  85,846,  dated  May 
20, 1862,  for  a  new  and  useful  improved  process  of  preserving 
green  corn.  4.  No.  86,826,  dated  August  26,  1862,  for  a  new 
and  useful  improvement  in  the  process  of  preserving  green  corn. 
Possessed  as  he  is,  of  the  absolute  title  to  those  improvements, 
the  complainant  claims  the  full  and  exclusive  right  and  liberty 
of  making  and  using  the  said  improvements,  and  vending  the 
same  to  others  to  be  us^d,  and  he  charges  that  the  respondent 
named  in  the  bill  of  complaint,  then  in  full  life,  from  the  18th  of 
September,  1867,  to  the  19th  of  November  in  the  same  year, 
unlawfully  and  wrongfully  used  and  practised  the  described 
improvements  claimed  and  patented  by  the  complainant.  Ser- 
vice was  made,  and  the  respondent  appeared  and  filed  an  answer. 
Amendments  were  made  to  the  bill,  by  consent,  admitting  new 
complainants,  and  also  to  the  answer,  allowing  the  respondent 
to  set  up  new  defences.  Reference  will  only  be  made  to  such 
of  the  defences  set  up  in  the  answer  as  were  pressed  in  argu- 
ment at  the  hearing.  Argument  to  show  that  the  title  of  the 
complainant  is  valid,  is  unnecessary,  as  that  is  admitted  by  the 
respondent,  and  the  complainant  having  introduced  in  evidence 
the  several  letters-patent  described  in  the  bill  of  complaint,  it  is 
conceded  that  they  afford  a  prima  facie  presumption  that  the 
patentee  is  the  original  and  first  inventor  of  the  several  improve- 
ments therein  described  and  secured  to  the  supposed  inventor. 
Much  consideration  need  not  be  given  to  the  question  of  infringe- 
ment, as  the  respondent  admits  that  his  foreman  —  though,  as 
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he  alleges,  without  his  consent  —  put  up  certain  parcels  of  green 
corn  preserved  substantially  hj  the  same  process  as  that  de- 
scribed in  the  specification  of  the  patentee,  and  substantially  the 
same  as  covered  by  his  patents,  amounting  to  seven  hundred 
cans,  which  have  been  sold  and  the  proceeds,  and  profits  have 
been  received  by  the  respondent,  as  stated  in  the  account 
annexed  to  the  answer.  Unless  the  patent  is  sustained,  the 
question  of  infringement  is  an  immaterial  issue,  and  where  it  is 
admitted,  and  the  case  shows  that  profits  have  been  received  by 
the  respondent  to  a  substantial  amount,  the  question  of  the 
extent  of  the  infringement  is  usually  left  to  be  determined  by 
the  master.  Viewed  in  the  light  of  these  suggestions,  it  is  quite 
clear  that  the  case  depends  upon  the  defences  set  up  in  the 
answer,  as,  if  no  one  of  them  is  sustained,  the  complainants  are 
clearly  entitled  to  a  decree. 
They  are  as  follows :  — 

1.  That  the  patentee  was  not  the  original  and  first  inventor 
of  the  improvements,  or  either  of  them,  as  alleged  in  the  bill  of 
complaint. 

2.  That  the  several  supposed  improvements  are  merely  old 
methods  applied  to  a  new  use,  and  that  the  several  improve- 
ments, and  each  of  them,  were  well  known  and  in  public  use 
prior  to  the  alleged  discovery  and  invention  of  the  patentee. 

8.  That  the  several  improvements  were  in  public  use  and  on 
sale  more  than  two  years  before  the  patentee  made  big  applica- 
tion for  a  patent. 

4.  That  the  patentee  abandoned  his  invention  to  the  pubho 
before  he  filed  his  application  for  a  patent. 

Application  was  made  by  the  inventor,  in  the  first  place,  for 
one  patent,  to  embrace  all  the  several  subject-matters  described 
in  the  four  patents  subsequently  granted  by  the  Commissioner 
of  Patents.  Novelty  and  utility  are  both  required  to  constitute 
a  patentable  invention,  within  the  meaning  of  the  patent  law ; 
but  where  both  of  those  qualities  are  combined  it  is  settled  law 
that  the  right  to  a  patent  does  not  depend  upon  the  ^^  quantity 
of  thought,"  ingenuity,  skill,  labor,  or  experiment,  or  the  amount 
of  money  which  the  inventor  may  have  bestowed  or  expended 
upon  his  production.    Curt,  on  Pat.  §  31. 
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Defences  inyolying  the  validity  of  a  patent  cannot  be  oatia- 
iactorilj  examined,  or  their  sofficiencj  or  insufficiency  deter- 
mined without  first  ascertaining  what  the  inyention  is  which  is 
embodied  in  the  patent  constituting  the  subject-matter  of  the 
controTcrsy. 

Undoubtedly  the  first  patent  is  for  the  product  of  the  in- 
yention, or  for  the  new  article  of  manufacture,  to  wit,  Indian 
com  preseryed  green,  or  Indian  com  preseryed  in  the  green 
state.  In  his  first  attempt  to  preserve  the  com  in  the  green 
state,  without  drying  the  same,  the  patentee  states  that  he  did 
not  remove  the  kernels  fi*om  the  cob,  which  was  not  satisfactory, 
as  the  article  obtained  was  very  bulky,  and,  when  used,  the 
peculiar  sweetness  of  the  corn  was  lost,  the  same  being  absorbed, 
as  the  patentee  supposes,  by  the  cob.  Experiments  of  various 
kinds  were  subsequently  made  to  overcome  the  difficulties 
attending  the  effort  to  preserve  the  corn  without  drying  the 
same,  which  were  also  unsuccessful,  as  the  kernels,  when  pre- 
served, did  not  retain  the  milk  and  other  juices  of  the  com, 
leaving  the  product  hard,  insipid,  and  unpalatable,  and  without 
the  full  flavor  of  &esh  green  com.  All  such  experiments  were 
abandoned,  but  he  finally  succeeded  in  producing  an  entirely 
satisfactory  article  of  manufacture,  which  is  the  one  described  in 
the  specification  and  claim  of  his  first  patent.  His  description  of 
the  method  of  manufacturing  the  product  is  substantially  as  fol- 
lows :  Select  a  superior  quality  of  sweet  com  in  the  green  state, 
remove  the  kernels  from  the  cob  by  means  of  a  curved  and  gauged 
knife,  or  other  suitable  means,  pack  the  kernels  in  cans,  and 
hermetically  seal  the  latter,  so  as  to  prevent  evaporation  under 
heat,  or  the  escape  of  the  aroma  of  the  corn.  When  packed,  the 
cans  of  com  are  to  be  exposed  to  steam  or  boiling  heat  for  an 
hour  and  a  half,  then  puncture  the  cans  and  immediately  seal 
the  same  while  hot,  and  continue  the  heat  for  two  hours  and 
a  half  longer.  Afterwards  the  cans  may  be  slowly  cooled  in  a 
room  at  the  temperature  of  seventy  to  a  hundred  degrees  Fah- 
renheit. Indian  corn  thus  packed  and  treated,  the  patentee 
states,  may  be  warranted  to  keep  in  any  climate.  Being  pre- 
served in  its  natural  state,  as  near  as  possible,  it  retains  the 
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peculiar  sweetness  and  flavor  of  fresh  green  com  right  from  the 
growing  field,  and  it  is  onlj  necessary  to  heat  the  com  in  order 
to  prepare  it  for  the  table,  as  it  is  fully  cooked  in  the  process 
of  preserving.  What  the  patentee  claims,  in  that  case,  is  the 
described  new  article  of  manufacture,  to  wit,  Indian  com  when 
preserved  in  the  green  state,  without  drying  the  same,  the  ker- 
nels being  removed  from  the  cob  and  packed  in  cans  hermeti- 
cally sealed  and  treated  substantially  in  the  manner  and  for  the 
purpose  set  forth  in  the  specification. 

Attention  will  next  be  called  to  the  second  patent,  which 
purports  to  embody  an  invention  for  a  new  and  useful  improve- 
ment in  preserving  green  com,  or,  in  other  words,  the  patented 
invention  is  for  the  process  of  manufacturing  the  new  product 
described  and  patented  in  the  first-mentioned  letters-patent. 
Necessarily  the  details  of  the  process  are  somewhat  fully  given 
in  the  specification  describing  the  patented  product,  but  the 
claim  of  the  first  patent  does  not  extend  to  the  process,  which 
shows  that  the  Patent  Office  committed  no  error  in  granting 
the  second  patent,  as  it  does  not  include  anything  patented  in 
the  first  patent.  Goodyear  v.  Providence  Rubber  Co.,  2  Cliff. 
371 ;  same  case,  8  Wall.  798  ;  Seymour  v.  Osborne^  11  Wall.  569. 

Both  parties  agree  that  it  is  competent  for  the  Commissioner 
to  grant  a  patent  for  the  product  and  one  for  the  process,  and 
it  is  obvious  that  the  patent  under  consideration  is  for  the 
process,  which  is  not  included  in  the  prior  patent.  It  has  long 
been  common,  says  the  patentee,  to  boil  green  or  unripened 
com,  and  then  to  dry  the  same  for  winter  use,  but  com  thus 
dried  must  be  boiled  again,  when  prepared  for  the  table,  and  is 
more  oriess  hard  and  insipid,  as  it  loses  the  fine  flavor  of  fresh 
green  com.  Ears  of  com,  also,  are  sometimes  boiled  and  then 
hermetically  sealed  in  cans,  but  the  cob  seems  to  absorb  the 
sweetness  of  the  kernels,  or,  if  the  kernels  are  removed  from 
the  cob  after  boiling,  and  then  preserved,  still  the  fine  flavor  of  the 
natural  corn  is  lost.  Many  and  varied  attempts  were  made  by 
the  patentee  to  preserve  green  com  on  the  cob,  without  drying 
the  same,  but  all  those  efforts  were  unsuccessful,  as  the  article 
was  bulky,  and  the  sweetness  of  the  corn  was  absorbed  by  the 
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cob.  Subsequently,  be  conceived  the  idea  of  first  removing  the 
com  from  the  cob,  and  then  boiling  or  cooking  the  kernels  and 
preserving  them  as  thus  separated  from  the  cob.  Some  benefit 
doubtless  resulted  from  that  new  conception,  but  a  new  difficulty 
arose,  as  the  kernels  of  com  were  broken  in  being  removed  from 
the  cob,  and  the  milk  and  other  juices  of  the  corn  were  dissolved 
and  diluted  in  the  process  of  boiling,  leaving  the  product  insipid 
and  mipalatable.  Unable  to  overcome  that  difficulty  in  that 
mode,  he  next  attempted  to  cook  the  com,  without  permitting  it 
to  come  in  contact  with  the  water,  by  exposing  the  cans  con- 
taining the  com  to  boiling  water ;  but  he  soon  found  that  mode 
of  preserving  the  com  was  unsatisfactory,  as  a  long  time  was 
requisite  to  cook  the  corn  sufficiently  for  preservation,  and  it 
appears  tha£  the  milk  joi  the  corn  evaporated  and  the  com  be- 
came more  or  less  dried. 

Two  other  patents  are  set  forth  in  the  bill  of  complaint,  but  it 
is  clear,  that  the  patents  are  each  for  the  new  and  useful  im- 
provement in  the  process  of  preserving  green  com,  and  that 
they  severally  embody  substantially  the  same  invention  as  that 
described  in  the  second  patent.  Improvements,  consisting  of 
separate  and  distinct  parts,  may,  in  certain  cases,  be  secured  by 
separate  and  distinct  patents,  but  no  more  than  one  patent  can 
legally  be  granted  for  the  same  invention.  5  Stat,  at  Large,  192 ; 
SicklM  V.  FalU  Co.,  4  Blatch.  608. 

Inoperative  patents,  or  such  as  are  invalid  by  reason  of  a 
defective,  or  insufficient  description  or  specification,  may  also  in 
certain  cases  be  surrendered,  and  the  Commissioner,  in  such 
cases,  is  authorized  to  cause  a  new  patent  to  be  issued  to  the 
inventor  for  the  same  invention,  but  the  Commissioner  does  not 
possess  the  power  to  grant  a  second  patent  for  the  same  inven- 
tion, in  any  case,  nor  under  any  circumstances,  without  the 
surrender  of  the  first  one  granted  to  the  patentee.  Suffolk  Co. 
T.  Hayden,  S  Wall.  819 ;  5  Stat,  at  Large,  122. 

Apply  those  principles  to  the  case,  and  it  is  certain  that  the 
third  and  fourth  patents  described  in  the  bill  of  complaint  are 
void.  More  than  one  patent  for  the  same  invention  cannot  be 
legally  issued  by  the  Commissioner,  but  the  irregular  issuing  of 
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a  second  patent  cannot  impair  the  right  of  the  patentee  under 
the  first  patent,  if  it  was  valid  at  the  time  it  was  granted.  Tested 
by  these  rules  of  decision,  it  is  quite  clear  that  the  bill  of  com- 
plaint, as  to  the  third  and  fourth  patents,  must  be  dismissed,  but 
that  the  complainants  are  entitled  to  a  decree,  for  an  account, 
and  for  an  injunction  for  the  infringement  of  the  first  and  second 
patents,  unless  the  defences,  or  some  one  of  them  set  up  by  the 
respondent,  are  sustained. 

The  first  defence  is,  that  the  patentee  is  not  the  original  and 
first  inventor  of  the  respective  improvements.  Both  patents  may 
be  considered  together,  as  all  the  proofs  applicable  to  one,  apply 
equally  to  the  other,  and  the  positions  taken  in  argument  are 
the  same  in  both,  without  an  exception.  Before  examining  that 
defence,  it  becomes  necessary  to  refer  somewhat  diore  fully  to 
the  nature  and  peculiar  characteristics  of  the  respective  improve- 
ments in  question,  in  order  that  the  evidence  adduced  may  be 
fully  understood  and  properly  applied.  Ears  of  com  may  be 
boiled  and  hermetically  sealed  in  cans,  without  infringing  the 
inventions  of  the  patentee,  but  the  difficulty  with  that  product 
and  the  process  which  produces  it  is,  that  the  cob  absorbs  the 
sweetness  of  the  kernels  and  the  article  becomes  insipid  and  un- 
palatable, and  consequently  it  is  not  salable  to  much  extent.  So 
the  kernels  may  be  removed  from  the  cob  after  boiling,  and  then 
be  preserved  in  cans  hermetically  sealed,  without  any  conflict 
with  the  improvements  embodied  in  the  patents  described  in  the 
bill  of  complaint,  but  the  process,  and  the  product  which  it  pro- 
duces, are  comparatively  valueless,  as  the  fine  flavor  of  the  green 
corn  cooked  in  the  usual  way  is  Iqst  in  the  process  of  manu£etcture. 

Corn  may  also  be  preserved,  when  in  a  green  state,  by  remov- 
ing the  kernels  from  the  cob,  and  boiling  or  cooking  the  same, 
before  the  kernels  are  packed  in  cans  hermetically  sealed,  with- 
out subjecting  the  manufucturer  to  the  charge  of  infringing  these 
patents ;  but  the  difficulty  with  that  process  is,  that  the  kernels, 
in  being  removed  from  the  cob,  are  broken,  and  consequently 
the  milk  and  other  juices  of  the  com  in  that  state  are  dissolved 
in  the  process  of  boiling  or  cooking,  and  the  natural  aroma  of 
the  green  corn  cooked  in  the  usual  way  for  the  table  is  lost, 
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and  the  product  becomes  of  little  or  no  value  as  an  article  of 
commerce.  Attempts  were  made  bj  the  patentee  in  this  case  to 
remedy  that  difficulty,  by  packing  the  kernels  in  cans  not  sealed, 
and  exposing  the  cans  containing  the  kernels  to  boiling  water, 
but  the  process  was  unsatisfactory  in  other  respects,  as  it  re- 
quired a  long  time  to  cook  the  corn,  during  which  the  milk  and 
other  juices  evaporated,  and  the  corn  became  more  or  less  dried. 
All  experiments  of  such  kinds  having  failed  to  produce  the 
desired  result,  the  inventor  adopted  the  process  of  removing  the 
com  from  the  cob,  packing  the  kernels  in  cans,  hermetically 
sealing  the  same,  and  then  boiling  the  cans  until  the  corn  there- 
in became  completely  cooked ;  but  he  states  that  the  cans  must 
be  very  strong  or  they  may  burst ;  and  to  prevent  that,  he  prac- 
tised puncturing  them,  after  they  became  well  heated,  to  allow 
the  air  to  escape,  immediately  resealing  the  same,  to  prevent 
the  evaporation  of  the  juices  of  the  com  or  the  loss  of  the  natural 
aroma.  Cans,  if  sufficiently  strong,  it  would  seem,  may  be  used 
to  complete  the  process,  without  the  necessity  of  their  being 
punctured,  after  the  boiling  is  commenced,  but,  unless  the  cans 
are  very  strong,  it  is  better  to  puncture  them,  in  order  to  relieve 
the  internal  pressure,  and  to  prevent  them  from  bursting.  Even 
if  the  cans,  when  not  punctured,  as  described,  do  not  burst,  the 
air  contained  in  the  cans  and  the  vapor  become  more  or  less 
expanded  by  the  heat,  so  as  to  press  the  he&ds  of  the  can  out- 
ward, and  give  the  same  the  appearance  of  cans  which  contain 
the  gaseous  products  of  decomposition.  Such  appearances,  even 
when  the  corn  is  perfectly  preserved,  diminish  its  value  as  an 
article  of  commerce,  which  shows  that  it  is  better  to  puncture 
and  reseal  the  cans,  during  the  process  of  boiling,  unless  the 
cans  are  very  strong. 

Taken  as  a  whole,  the  description  in  the  specification  of  the 
respective  patents  constitutes  a  full  compliance  with  the  re- 
quirement of  the  act  of  Congress  in  that  behalf,  showing  that 
the  claim  of  the  patentee  in  the  first  patent  is  the  described 
new  article  of  manufacture,  to  wit,  Indian  corn,  when  preserved 
in  the  green  state,  without  drying  the  same,  the  kernels  being 
removed  from  the  cob,  hermetically  sealed  and  heated  substan- 
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tiallj  in  the  manner  and  for  the  purpose  set  forth,  which  is 
well  justified  hj  the  description  of  the  invention  given  in  the 
specification. 

His  claim  in  the  second  patent  is  for  the  described  process  of 
first  removing  the  com  from  the  cob,  and  then  preserving  the 
kernels,  substantially  in  the  manner  and  for  the  purposes  set 
forth,  which  is  also  well  supported  bj  the  antecedent  description 
contained  in  the  specification,  to  which  it  is  appended.  Tie  wed 
in  anj  proper  light,  it  is  clear  that  the  purpose  of  the  invention, 
as  evidenced  by  the  language  of  the  description  throughout,  is  to 
preserve  not  only  the  farinaceous  element  of  the  kernels,  but  also 
the  milk  and  juices  of  the  same,  which  give  tiie  peculiar  aroma 
or  flavor  to  green  com  when  cooked  for  the  table  in  the  usual 
way,  during  the  season  when  the  kernel  is  full  grown,  or  nearlj 
so,  but  before  the  milk  and  juices  of  the  kernel  become  concrete, 
as  in  ripe  com.  Beyond  all  doubt,  the  patented  process,  if  the 
directions  are  properly  followed,  will  accomplish  the  purpose  for 
which  it  was  invented,  and  will  enable  the  manufacturer  to  pre- 
serve the  kernels  of  green  corn  with  all  the  milk  and  other  juices 
of  the  same,  without  any  chemical  or  other  change,  except  what 
is  produced  by  the  cooking,  which  is  efiected  by  putting  the 
sealed  cans  containing  the  kernels,  with  their  milk  and  other 
juices,  just  as  the  same  were  removed  from  the  cob,  into  boilmg 
water,  and  keeping  tlie  cans  with  their  contents  in  the  boiling 
water  for  the  period  or  periods  specified  in  the  descriptive  part 
of  the  specification.  Proof  to  that  efiect,  of  the  most  satbfactoiy 
character,  is  exhibited  in  the  record,  and  the  patented  product, 
as  seen  everywhere  in  daily  use,  fully  attests  its  accuracy  and  truth. 
Sufficient  has  been  remarked  to  show  what  the  improvements  are 
which  give  rise  to  the  present  controversy,  and  having  accom- 
plished that  purpose,  the  next  inquiry  is  whether  the  patentee  is 
the  original  and  first  inventor  of  the  respective  improvements. 

Tested  merely  by  the  pleadings,  the  affirmative  of  that  issue 
is  upon  the  complainants,  but  the  complainants  having  intro- 
duced the  original  letters-patent  under  which  they  claim,  the 
rule  is  well  settied,  that  the  burden  of  proof  is  changed,  and  that 
it  is  incumbent  upon  the  respondent  to  show,  by  satisfactoiy 
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proof,  that  the  patentee  is  not  the  original  and  first  inventor  of 
the  respective  improvements  as  he,  the  respondent,  has  alleged 
in  his  answer. 

Evidence  was  introduced  hj  the  complainants  of  the  most 
satisfactory  character,  showing  that  the  patentee,  Isaac  Wins- 
low,  of  Philadelphia,  discovered  the  patented  process  of  pre« 
serving  green  com  early  in  the  year  1842,  and  that  he  made 
successful  experiments  in  reducing  his  invention  to  practice  at 
Westbrook,  in  the  State  of  Maine,  during  the  latter  part  of  the 
summer,  or  in  the  earlj  part  of  autumn  of  that  year,  leaving  no 
doubt,  that  the  process  discovered  was  the  same  as  that  described 
in  the  second  patent  on  which  the  suit  is  founded,  and  that  the 
results  were  satisfactory  to  a  limited  extent.  All  doubt  as  to 
the  date  of  those  experiments  is  removed  by  the  statements  of 
the  witnesses,  as  to  the  attending  circumstances,  which  could 
hardly  fail  to  impress  the  memory  so  as  to  prevent  unintentional 
mistake,  and  there  is  no  reason  disclosed  in  the  proofs,  to  create 
any  distrust  as  to  the  integrity  of  the  deponents.  Though  a 
resident  of  Philadelphia,  the  patentee  sometimes  went  abroad  for 
temporary  periods,  and  in  the  spring,  prior  to  making  those  ex- 
periments,  he  wrote  from  France  to  his  brother-in-law,  living 
at  Westbrook,  in  the  State  of  Maine,  requesting  him  to  plant  a 
piece  of  ground  with  sweet  corn,  evidently  for  the  purpose  of 
securing  the  means  of  making  such  experiments,  and  testing  the 
utility  of  the  new  process  which  he  had  invented,  and  it^ippears 
that  his  brother-in-law  complied  with  his  request.  Pursuant 
to  that  arrangement,  he  visited  his  brother-in-law,  at  Westbrook, 
towards  the  close  of  the  summer,  or  early  in  the  fall  of  that 
year,  and  commenced  to  make  experiments  to  preserve  green 
com,  occupying  for  that  purpose  a  building  situated  on  the  same 
farm  which  had  previously  been  used  as  a  card-factory.  He 
worked  less  than  a  week  that  season,  and  the  experiments,  to  a 
large  extent,  were  unsatisfactory,  as  the  cans  in  which  the  com 
was  packed  were  not  strong  enough  to  resist  the  pressure  within, 
occasioned  by  the  boiling.  Attempts  were  made  to  preserve 
the  com  by  cooking  it  before  it  was  packed  in  the  cans,  both 
by  cooking  it  on  the  cob  and  then  removing  the  kemels,  and 
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also  bj  first  remoying  the  kernels  and  then  boiling  the  same, 
but  all  of  those  experiments  prored  to  be  wholly  unsatisfactory, 
as  all,  or  nearly  all  of  the  com  in  the  cans  spoiled,  and  all  such 
as  was  not  spoiled  was  found  to  be  insipid  and  comparatiTeljr 
tasteless,  and  of  little  or  no  commercial  yalue.  Experiments 
were  also  made  by  cutting  the  kernels  of  the  freshly  gathered 
green  corn  from  the  cob,  with  a  gauged  knife,  and  packing  the 
same  with  their  milk  and  other  juices,  in  cans  hermetically 
sealed,  just  as  the  kernels  came  from  the  cob,  and  cooking  the 
same  by  placing  the  cans  with  their  contents  in  a  large  vessel 
containing  boiling  water,  and  most  of  those  experiments,  when 
the  cans  proved  to  be  strong  enough  to  resist  the  inward  press- 
ure during  the  process  of  boiling,  without  bursting,  were  gener- 
ally satisfactory. 

Few  or  none  of  the  cans  were  properly  constructed,  and 
many  of  them  burst  during  the  process  of  boiling,  and  in  con- 
sequence of  that  tendency,  the  patentee  found  it  necessary  to 
take  the  cans  out  of  the  bath  before  the  process  of  cooking 
the  com  was  completed,  and  to  puncture  or  vent  the  cans,  as 
described  in  the  specification,  immediately  resealing  and  replac- 
ing the  same  in  the  receptacle  of  boiling  water,  until  the  contents 
of  the  cans  were  cooked  sufficiently  for  table  use ;  and  the  proo& 
show,  that  when  the  cans  were  temporarily  vented  in  that  way, 
the  experiments  were  generally  successful.  Such  experiments 
were  repeated  the  next  year  for  a  few  days,  during  the  proper 
season,  and  from  year  to  year,  to  the  autumn  preceding  the  time 
when  the  patentee  made  his  application  for  letters-patent. 

Practical  experience  showed  that  the  process  subsequently 
patented  was  much  the  most  successfal  in  accomplishing  the 
desired  object,  but  the.  process  required  strong  cans,  to  prevent 
them  from  bursting  during  the  boiling,  even  when  the  cans  were 
temporarily  vented  as  described ;  and  it  was  a  long  time  before 
the  manufacturer  was  able  to  furnish  the  inventor  with  an 
article  properly  constructed  for  the  purpose,  as  fully  appears 
firom  the  testimony  of  the  manufacturer  of  the  cans,  who  was 
examined  as  a  witness.  Application  for  a  patent  was  filed  in 
the  Patent  Office,  by  the  inventor,  on  the  8th  of  March,  1853 ; 
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but  the  first  claim  was  neither  illustrated  bj  drawings,  nor  by  a 
model,  nor  did  the  applicant  forward  to  the  Patent  0£Sce  any 
specimens  of  green  corn  preserved  by  his  process,  and  the 
specification,  on  account  of  those  omissions,  waa  returned  to  the 
applicant,  leaving  it  at  his  option  to  supply  the  deficiencies  or 
to  modify  his  claim.  He  elected  to  supply  what  had  been 
omitted  when  the  application  was  filed,  and  on  the  26th  of 
October,  in  the  same  year,  filed  in  the  Patent  Office  additional 
drawings,  together  mth  a  model  of  the  invention  and  samples  of 
the  preserved  green  corn,  and  requested  an  early  examination 
of  the  application  and  claims.  Doubtless  the  proper  officers  of 
the  Patent  Office  complied  with  this  request,  as  they  returned  the 
specification  on  the  2d  of  November  following,  informing  him 
that  the  office  did  not  regard  the  operation  of  cutting  the  com 
firom  the  cob  as  any  part  of  the  process  of  preserving  the 
same,  and  requested  him  to  decide  which  part  of  the  alleged 
invention  the  office  should  examine,  whether  the  process  of  pre- 
serving the  product  or  that  of  removing  the  com  from  the  cob. 
Obliged  to  waive  one  for  a  time,  he  struck  out  the  second  claim, 
which  covered  the  process  for  removing  the  com  from  the  cob, 
and  on  the  fourth  of  the  same  month  returned  the  specification, 
as  amended,  expressing  the  hope  that  the  office  would  be 
enabled  to  decide  favorably  on  the  remaining  claim  without 
delay.  His  hopes,  however,  were  not  realized,  as  the  office,  on 
the  19th  of  thQ  same  month,  rejected  the  amended  application, 
expressing  the  opinion  that  the  alleged  invention  was  substan- 
tially the  same  as  that  in  common  use  for  preserving  meats  and 
vegetable  substances. 

Except  an  occasional  visit  of  the  patentee  to*  the  Patent  Office 
for  the  purpose  of  consultation  with  the  Commissioner  or  exam- 
iners, nothing  further  was  done  by  him  to  procure  a  patent  until 
the  18th  of  February,  1862,  when  he  filed  in  the  Patent  Office  a 
second  application  for  a  patent,  which  in  substance  and  effect  is 
the  same  as  the  one  previously  filed  by  the  same  party,  and 
which,  like  the  other,  seeks  to  procure  letters-patent  for  the 
entire  invention.  Befoire  the  rejection  took  place  the  claim  for 
the  product  had  been  stricken  out,  so  that  the  claim  for  that 
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part  of  the  inventioii  had  never  been  the  subject  of  decision  bj 
the  Patent  OflSce.  In  view  of  the  circumstances,  the  Commis- 
sioner decided  to  reyiew  the  whole  case,  and  came  to  the  con- 
clusion that  the  proofe  before  him  entitled  the  applicant  to 
letters-patent,  both  for  the  product  and  for  the  process,  as 
shown  in  the  two  patents  under  consideration. 

Two  other  patents  were  also  issued  to  the  same  party,  but  tbe 
court  is  of  the  opinion  that  thej  are  invalid,  as  having  been 
issued  for  the  same  invention  as  that  described  in  the  specifica- 
tion of  the  second  patent.  Repeated  decisions  have  established 
the  rule  that  a  patent  duly  issued,  when  introduced  in  evidence 
by  the  complainant  in  a  suit  for  infringement  is  prima  fack 
evidence  that  the  patentee  is  the  original  and  first  inventor  of 
what  is  therein  described  as  his  invention,  and  when  taken  in 
connection  with  his  original  application,  in  prima  facie  evidence 
that  the  invention  was  made  at  the  time  the  application  was 
filed ;  but  when  the  patentee  proposes  to  show  that  his  invention 
is  of  a  date  prior  to  the  time  when  he  filed  his  original  applica- 
tion, he  takes  upon  himself  the  burden  of  proof,  and  to  maintain 
that  theory  as  against  another  patented  improvement  of  the 
same  construction  and  mode  of  operation,  he  must  prove  not 
only  that  he  made  his  invention  at  the  period  claimed,  but  that 
he  reduced  the  same  to  practice  as  an  operative  machine. 
Johnson  v.  Booty  2  Cliff.  116. 

Suppose  that  it  is  so,  still  the  respondent  cannot  invoke  that 
principle  with  much  effect  in  this  case,  as  he  does  not  preserve 
green  corn  under  a  patent,  and  the  proofs  are  entirely  satisfac- 
tory that  the  patentee  made  the  invention  more  than  ten  yean 
before  the  application  for  a  patent  was  filed  in  the  Patent 
Office.  Great  difficulty  was  experienced  by  the  patentee  through- 
out the  whole  period  in  procuring  cans  properly  constructed  for 
the  purpose,  and  the  proofs  show  that  it  was  that  imperfection 
and  difficulty,  more  than  any  other,  which  prevented  him  from 
making  an  earlier  application  for  a  patent.  Much  examination, 
in  detail,  of  the  parol  proofs,  introduced  by  the  respondent,  to 
show  that  the  patented  process  was  known  or  used  in  the  United 
States  before  tiie  early  experiments  made  by  the  patenteCi  may 
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well  be  omitted,  as  it  is  not  pretended,  nor  can  it  be,  that  any 
other  person,  resident  in  this  country  either  before  or  since  that 
time,  ever  invented  snch  a  process ;  and  a  careful  scrutinj  of 
the  evidence  given  bj  those  witnesses  as  to  what  was  in  fact 
done  hy  the  several  deponents,  will  show  that  no  one  of  them 
ever  preserved  any  green  corn,  in  th^  mode  of  operation  circum- 
stantially described  in  the  specifications  of  the  patents,  until  the 
witness,  in  some  way,  and  to  some  extent,  became  acquainted 
with  the  process  of  the  patentee,  either  from  rumor  or  from  some 
one  who  had  assisted  the  patentee  in  making  those  experiments, 
and  in  most  cases  not  until  years  after  the  invention  was  made, 
and  in  some  cases,  long  after  the  patentee  had  filed  his  applica- 
tion for  letters-patent  in  the  Patent  Office.  Careful  analysis 
of  the  testimony  of  those  witnesses  shows  that  many  of  them 
never  practised  the  patented  mode  of  operation  at  all,  as  they 
cooked  the  corn  before  the  kernels  were  packed  in  the  cans,  and 
that  all  those  who  ever  did  practise  it  in  any  degree,  or  ever 
made  any  near  approximation  to  it,  never  commenced  to  pre- 
serve green  com  in  that  way,  until  they  had  learned  something, 
by  rumor  or  otherwise,  concerning  the  mode  of  operation  which 
was  practised  by  the  patentee.  They  do  not  pretend  that  they 
invented  anything  of  the  kind,  but  all  they  claim  is,  that  they 
were  successful  in  learning  what  the  process  was  which  was 
practised  by  the  assignor  of  the  complainants. 

Beyond  all  doubt,  the  patentee  was  the  original  and  first  inven- 
tor of  the  process  in  the  United  States,  and  sufficient  appears,  even 
in  the  proofs  introduced  by  the  respondent,  to  convince  the  court 
that  the  first  knowledge  which  those  witnesses  ever  had  of  the 
patented  process  was  procured,  directly  or  indirectly  —  as  by 
report  or  rumor —  from  persons  residing  near  the  place  where 
the  experiments  of  the  patentiCe  were  made,  or  who  had,  at  some 
time,  been  the  employes  of  the  inventor,  and  had  assisted  in  his 
experiments.  Suppose  it  to  be  true  that  the  patentee  was  the 
first  person  in  the  United  States  who  practised  the  patented 
process  and  preserved  green  com  in  that  mode  of  operation,  still 
it  is  contended  by  the  respondent  that  he  is  not  the  original  and 
first  inventor  of  the  improvement,  within  the  meaning  of  the 
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patent  law,  as  the  process  had  been  previoiisly  known  and  used 
in  some  foreign  country ;  but  the  decisive  answer  to  that  sug- 
gestion is,  that  the  mere  previous  knowledge  or  use  of  the  thing 
patented  in  a  foreign  country  will  not  defeat  a  patent  issued 
here  to  an  original  inventor,  unless  it  appears  that  the  same 
invention  had  been  patented  in  such  foreign  country  or  had  been 
described  in  some  public  work  anterior  to  the  supposed  discoverjr 
thereof  by  the  patentee,  and  it  is  well-settled  law  that  patented 
inventions  cannot  be  superseded  by  the  mere  introduction  in 
evidence  of  a  foreign  publication,  though  of  a  prior  date,  unless 
the  description  or  drawings  contain  or  exhibit  a  substantial 
representation  of  the  patented  improvement,  in  such  full,  clear, 
and  exact  terms,  as  to  enable  any  person,  skilled  in  the  art  or 
science  to  which  the  improvement  appertains,  to  make,  con- 
struct, and  practise  the  invention,  to  the  same  practical  extent  as 
he  would  be  enabled  to  do  if  the  information  was  derived  firom 
a  prior  patent.     Seymour  v.  Oihom^  11  Wall.  555. 

Next,  the  respondent  insists  that  the  process  described  in  the 
English  patent  to  Peter  Durand  supersedes  the  invention  of 
the  assignor  of  the  complainant  as  a  prior  discovery  and  for 
the  same  improvement.  Vegetable  substances  intended  to  be 
subjected  to  that  process,  the  specification  states,  are  to  be  4)ut 
into  the  vessels  selected  for  the  purpose,  in  the  raw  or  crude 
state ;  but  the  patentee,  in  enumerating  the  articles  to  be 
preserved,  does  not  mention  green  com,  nor  does  he  state 
whether  the  kernels  are,  or  are  not,  to  be  removed  from  the 
cob,  or,  if  to  be  removed,  whether  the  removal  is  to  be  effected 
in  a  manner  to  leave  the  kernels  unbroken,  or  by  means  of  a 
gauged  knife,  as  in  the  mode  of  operation  described  in  the  com- 
plainant's patent,  nor  is  any  mention  made  of  preserving  green 
corn,  or  any  other  vegetable  substance,  in  the  natural  juices  of 
the  article,  as  in  the  mode  of  operation  set  forth  in  the  patent 
mentioned  in  the  bill  of  complaint.  Instead  of  packing  the 
kernels  in  the  vessels  selected  for  the  purpose,  in  their  crude 
state,  as  su^ested  in  the  English  patent,  the  process  patented 
by  the  assignor  of  the  complainant  directs  that  the  kemels 
should  be  cut  from  the  cob  in  a  way  which  leaves  a  large  part  of 
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the  hull  on  the  cob,  and  breaks  open  the  keirrelB,  liberating  the 
juices,  to  use  the  language  of  the  patentee,  and  causing  the  milk 
and  other  juices  of  the  com  to  flow  out  and  surround  the  kernels, 
as  they  are  packed  in  the  cans,  in  such  a  mode  that  the  juices 
form  the  liquid  in  which  the  whole  is  cooked,  when  the  cans  are 
subjected  to  the  hath  of  boiling  water. 

Evidently  much  is  due  to  this  feature  of  the  patented  mode  of 
operation  in  preserving  the  product,  and  causing  it  to  retain  the 
sweetness,  peculiar  flavor,  and  natural  aroma  of  green  corn  as 
when  fresh  gathered  in  the  season  and  boiled  for  the  table,  in 
the  ordinary  way  for  family  use.  Nothing  of  the  kind  is  sug- 
gested in  the  other  specification,  and  it  is  quite  clear  that  a  care- 
ful comparison  of  the  descriptions  given  of  the  inventions,  in 
the  respective  specifications,  fully  justifies  the  opinion  of  the 
learned  expert  examined  by  the  complainants,  that  the  two  pat- 
ents are  essentially  and  substantially  unlike,  to  which  it  may  be 
added,  that  persons  having  no  other  knowledge  of  the  complain- 
ant's process  than  what  they  derive  from  perusing  the  specifica- 
tion of  the  other  patent,  would  never  be  able  to  preserve  green 
corn  by  that  mode  of  operation.  Palpable  as  these  difierences 
in  the  mode  of  operation  are,  they  cannot  properly  be  overlooked 
in  determining  the  issue  under  consideration,  nor  are  they  merely 
formal,  as  the  proofs  are  full  to  the  point,  that  the  product  man- 
ufactured by  the  process  of  the  complainant  is  far  superior  to 
that  preserved  in  any  other  known  mode.  Other  vegetables, 
such  as  beets  and  carrots,  or  peas  and  beans,  may  be  packed  in 
the  cans  in  a  crude  state,  as  they  retain  their  juices,  and  may  be 
well  preserved  if  entirely  secluded  from  the  atmosphere,  as  by 
packing  them  in  vessels  hermetically  sealed ;  but  their  chemical 
composition  is  very  difierent  from  green  com,  which  is  much 
more  diflScult  to  preserve  in  its  natural  freshness  without  loss  of  its 
peculiar  flavor  and  aroma,  as  accomplished  by  the  complainant's 
process.  When  the  kernels  are  cut  from  the  cob  they  are  opened, 
and  the  milk  and  other  juices  of  the  same  flow  out  and  become 
a  constituent  part  of  the  vegetable  substance  to  be  preserved, 
and  if  exposed  to  air  in  that  state  for  any  considerable  time,  their 
chemical  relations  to  each  other  will  soon  change  and  the  whole 
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substance  will  become  sour.  Exposure  to  heat,  if  seasonable, 
will  remove  that  tendency,  as  the  relations  of  the  elements  of 
which  the  substance  is  composed  will  become  fixed  and  the 
danger  of  putrefaction  or  souring  will  be  greatly  lessened,  or 
entirely  averted. 

Throughout  his  experiments  the  aim  of  the  patentee  was  to 
perfect  the  process  of  preserving  green  com  without  losing  any 
of  the  natural  juices  of  the  cereal,  and  to  discover  the  method 
or  means  of  fixing  the  elements  of  the  corn  in  the  milky  state, 
so  that  when  packed  in  vessels  to  be  preserved,  their  chemical 
relations  to  each  other  would  never  change  unless  the  vessels 
containing  the  corn  were  opened.  Obviously  he  could  not 
accomplish  that  purpose  by  putting  the  corn  into  oans  in  the 
crude  state,  or  before  it  was  removed  from  the  cob,  as  the  juices 
of  the  kernels  would  be  absorbed  by  the  cob  in  the  cooking ;  nor 
could  he  accomplish  his  object  by  cutting  the  kernels  from  the 
cob  and  boiling  them  in  water  before  they  were  packed,  or  by 
cooking  them  in  open  vessels  without  water,  as  in  the  one  case 
the  milk  would  be  washed  out  of  the  kernels  and  with  it  all  the 
peculiar  flavor  of  green  com,  and  in  the  other  case  the  aroma 
and  juices  of  the  cereal  in  the  green  state  would  be  lost  by  evap- 
oration. Suggestion  is  made  that  the  kernels  may  be  removed 
from'  the  cob  without  cutting,  and,  if  packed  in  cans  in  that  state 
before  being  cooked,  they  may  be  regarded  as  having  been  packed 
in  the  crude  state,  which  may  perhaps  be  conceded ;  but  two 
answers  are  made  to  that  suggestion,  either  of  which  is  sufficient 
to  show  that  the  suggestion  cannot  serve  to  benefit  the  respon- 
dent. 

Because  that  process  is  substantially  different  from  the  com- 
plainant's process. 

Because  the  proofs  on  both  sides  show  that  the  product,  when 
the  green  corn  is  preserved  in  that  mode  of  operation,  is  of  a 
very  inferior  quality,  not  much  better  than  the  product  when  the 
corn  is  boiled  before  it  is  packed. 

Viewed  in  the  light  of  these  suggestions  and  of  the  expert 
testimony  in  the  case,  which  corresponds  with  the  same,  I  am  of 
the  opinion  that  the  patents  of  the  complainant's  are  not  super- 
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Beded  bj  the  aforesaid  foreign  patent  introduced  by  the  respon- 
dent. 

Enough  has  already  been  remarked  to  show  that  the  second 
defence  cannot  be  sustained,  as  the  eiridence  introduced  to  show 
that  the  patentee  is  the  original  and  first  inventor  of  the  im- 
provements  is  equally  persuasive  and  convincing  to  disprove  the 
theory  that  the  inventions  are  old  ones  applied  to  a  new  use, 
which  is  all  that  need  be  said  upon  the  subject.  Nor  is  any 
argument  necessary  to  show  that  the  other  defence  embraced  in 
the  same  proposition  must  be  overruled,  as  there  is  no  evidence 
in  the  record  to  support  the  theory  that  the  improvements,  or 
either  of  them,  were  well  known  or  in  public  use  prior  to  the 
alleged  discovery  and  invention  of  the  patentee.  Attempts  were 
doubtless  made  by  various  persons  to  preserve  green  corn  prior 
to  the  date  of  the  invention  in  controversy ;  but  it  is  so  manifest 
to  every  impartial  inquirer  that  they  were  of  a  character  sub- 
stantially different  from  the  process  and  product  patented  by  the 
assignor  of  the  complainant,  that  it  would  be  a  work  of  superero- 
gation to  repeat  the  explanations  which  demonstrate  the  truth 
of  that  proposition.  Such  an  issue  cannot  be  properly  investi- 
gated and  determined  without  first  ascertaining  what  the  patented 
invention  is ;  but  the  moment  that  preliminary  inquiry  is  solved 
the  whole  difficulty  disappears,  as  it  at  once  becomes  self  evident 
that  none  of  the  methods  previously  practised  embraced  the 
mode  of  operation  invented  by  the  patentee. 

Patents  otherwise  valid  may  be  avoided  in  a  suit  for  in- 
fringement, by  proof  that  the  invention  was  in  public  use,  and 
on  sale,  more  than  two  years,  with  the  consent  and  allowance  of 
the  patentee,  before  he  filed  his  application  for  a  patent,  which 
is  the  next  defence  presented  by  the  respondent.  Inventions 
ceased  to  be  patentable,  at  one  time,  if  permitted  ta  pass  into 
public  use,  or  to  be  on  sale,  for  any  time,  with  the  consent  and 
allowance  of  the  patentee  before  his  application  for  a  patent,  but 
the  more  recent  act  of  Congress  provides,  that  such  public  use 
or  sale  shall  not  have  any  such  effect,  unless  it  was  continued 
for  more  than  two  years  prior  to  such  application.  5  Stat,  at 
Large,  128 ;  Ibid.  854. 
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Full  proof  that  an  invention  had  been  in  public  use,  or  on  sale, 
with  the  consent  and  allowance  of  the  inventor,  for  more  than 
two  years  before  the  application  for  a  patent  was  filed  in  the  Patent 
Office,  is  a  good  defence  to  such  an  action,  if  the  same  is  prop- 
erly alleged  in  the  answer.  Agawam  Co.  v.  Jordauy  7  Wall.  607 ; 
MeClurg  v.  Kingslandj  1  How.  209 ;  Stimps<m  v.  Bailroad^  4 
How.  880 ;  Shaw  v.  Cooper,  7  Pet.  818  . 

Nothing  short  of  proof  that  the  invention  was  on  sale,  or  in 
public  use,  with  the  consent  and  allowance  of  the  inventor,  for 
a  period  exceeding  two  years,  will  support  such  a  defence,  as  the 
party  charged  with  infringing  the  rights  of  an  inventor  must 
bring  himself  fairly  within  the  words  of  the  act  of  Congress, 
which  justify  the  acts  charged  as  an  infringement.  Byan  v. 
Ooodmrij  3  Sum.  618. 

Such  acts,  if  done  without  the  consent  and  allowance  of  tlie 
inventor,  are  plain  violations  of  his  rights,  and  of  course  will  not 
afiford  any  justification  to  a  subsequent  wrongdoer.  Wyeth  v. 
Stone,  1  Story,  282. 

If  the  sale  or  use  is  without  the  consent  or  allowance  of  the 

a 

inventor,  or  if  the  use  is  merely  experimental,  to  ascertain  the 
value,  utility,  or  success  of  the  invention,  by  putting  it  in  practice, 
that  is  not  such  a  sale  or  use  as  will  deprive  the  inventor  of  his 
title.  Myan  v.  Goodwin,  8  Sum.  518 ;  PitBt  v.  Hall,  2  Blatch. 
229 ;  McCormick  v.  Seymour,  2  Blatch.  240. 

Such  acts  of  an  inventor,  it  is  well  held  by  Judge  Story,  are  to 
be  liberally  construed  as  acts  of  an  experimental  character,  oor 
is  the  inventor  to  be  estopped  by  allowing  a  few  persons  to  use 
his  invention,  to  ascertain  its  utility,  or  by  any  such  acts  of  use, 
or  indulgence  to  others  to  use  the  same,  as  are  not  inconsistent 
with  the  clear  intention  to  hold  the  exclusive  privilege,  and  to 
secure  the  same  by  letters-patent.    Melius  v.  Silsbee,  4  Has.  Ill* 

Where  the  party  has  subsequently  taken  out  a  patent,  the 
court  is  not  authorized  to  give  effect  to  such  a  defence  to  a 
charge  of  infiringement,  except  in  cases  where  the  proof  is  clear 
and  cogent     Wyeth  v.  Stone,  1  Story,  281. 

Tested  by  those  rules,  as  the  case  must  be,  it  i^  quite  clear 
that  the  defence  under  consideration  must  be  overruled,  as  there 
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is  no  evidence  in  the  record  to  show  that  the  inventions,  or 
either  of  them,  were  in  public  use,  or  on  sale,  more  than  two 
jears  before  the  inventor  applied  for  a  patent,  or  for  any  shorter 
period,  with  the  consent  and  allowance  of  the  patentee,  or  that 
he  had  any  knowledge  of  any  such  sale,  or  public  use,  at  the 
time  it  was  made.  On  the  contrary,  the  evidence  shows  that  the 
inventor  never  gave  his  consent  to  any  such  sales,  and  that  he 
constantly  asserted  that  he  intended  to  apply  for  a  patent.  Sales 
in  some  cases  were  made  by  his  brother, 'but  the^  evidence  shows 
that  the  inventor  disapproved  of  the  acts,  as  calculated  to  pro- 
duce embarrassment  when  he  presented  his  application  for  a 
patent  to  the  Patent  OflSce.  Public  use  of  an  invention,  unless 
by  the  patentee  himself,  for  profit,  or  by  his  consent  and  allow- 
ance, will  not  work  a  forfeiture  of  his  title,  as  such  forfeiture 
\s  not  favored  unless  it  clearly  appear  that  the  use  was  solely  for 
profit,  and  not  with  a  view  of  further  improvements,  or  of  ascer- 
taining its  defects,  or  for  any  other  purpose  of  experiment  in 
reducing  the  invention  to  practice.  PittB  v.  Hallj  2  Blatch.  236. 
Inventors  have  a  right  to  employ  all  means  necessary  and 
proper  to  enable  them  to  perfect  their  inventions,  and  to  reduce 
the  same  to  practice,  and  it  is  clear  that  no  such  experimental 
act  can  justly  be  viewed  as  legitimate  evidence  to  support  the 
defence  of  a  prior  unauthorized  public  sale  or  use  of.  the  inven- 
tion, or  a  use  inconsistent  with  the  right  to  apply  for  a  patent  to 
secure  the  exclusive  authority  to  make  and  use  the  invention, 
and  to  vend  it  to  others  to  be  used,  as  provided  in  the  patent 
act.  Persons  charged  with  the  infringement  of  letters-patent 
may  set  up  as  a  defence  that  the  inventor  sufifered  the  invention 
to  be  in  public  use  and  on  sale  more  than  two  years  before  he 
applied  for  a  patent,  and  they  may  also  set  up  as  a  distinct 
defence,  even  in  the  same  answer,  that  the  inventor,  before 
he  applied  for  a  patent,  abandoned  the  invention  to  the  public, 
but  those  two  defences  ought  not  to  be  blended  in  the  same 
allegation,  as  they  depend  in  many  respects  upon  very  different 
principles.  Some  of  the  amendments  to  the  answer,  however, 
were  filed  hji  consent,  and  inasmuch  as  no  exception  was  taken 
to  this  part  of  the  answer,  the  question  of  abandonment,  as 
pleaded,  may  be  considered  as  open. 
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As  pleaded,  the  defence  is  that  the  inyentor  abandoned  the 
invention  to  the  public  before  he  filed  his  application  for  a  pat- 
ent. His  first  application  was  filed  on  the  8th  of  March,  1853, 
and  he  filed  the  second  application  on  the  18th  of  Februarj, 
1862,  which  it  is  conceded  is  snbstantiallj  the  same  as  the  first 
one,  which  is  still  on  file  in  the  Patent  OfiSce.  Evidence  of  an 
affirmative  character  to  show  that  the  inventor  ever  uttered 
a  word  or  did  an  act  signifying  an  intention  to  abandon  his 
invention  to  the  public  before  he  filed  his  first  application  for 
a  patent  is  entirely  wanting,  nor  is  there  any  circumstance  intro- 
duced in  evidence  to  support  that  theory,  except  the  mere  lapse 
of  time  firom  the  discovery  of  the  invention  to  the  filing  of  the 
application,  and  it  is  settled  law  that  the  mere  forbearance  to 
apply  for  a  patent,  during  the  progress  of  experiments  and  until 
the  party  has  perfected  his  invention,  and  tested  its  value  hy 
actual  practice,  affords  no  just  grounds  for  any  such  presump- 
tion. Kendall  y.  Winsor^  21  How.  828 ;  Agawam  Co.  y.  Jordan 
7  Wall.  607. 

Apply  that  rule  to  the  present  case,  and  it  is  clear  that  the 
proofs  furnish  no  ground  for  such  a  presumption  before  his  first 
application  was  improperly  rejected  by  the  Patent  Office.  Such 
an  adverse  decision  operates  as  a  great  discouragement  to  an 
indigent  inventor,  as  was  strikingly  illustrated  in  the  case  of  the 
inventor  of  the  improved  mode  of  manufacturing  wool,  who,  in 
consequence  of  such  a  decision,  was  kept  but  of  the  enjoyment 
of  the  fruits  of  his  genius  for  forty  years.  Agawam  Co,  v. 
Jordan^  7  Ibid.  604. 

Abandonment  or  dedication  of  an  invention  to  the  public, 
being  in  the  nature  of  a  forfeiture  of  a  right,  is  not  favored  in 
law,  and  Mr.  Justice  Nelson  decided  that  such  a  defence  could 
not  be  sustained,  unless  the  acts  of  the  party  invoked  for  the 
purpose  were  corroborated  by  some  declarations  manifesting 
such  an  intention ;  but  it  is  not  necessary  to  apply  that  rule  in 
this  case,  as  the  evidence  fails  to  disclose  either  any  act  or 
declaration  to  support  the  theory.  Argument  to  show  that  the 
inventor  was  entitled  to  a  patent,  at  the  time  his  first  application 
was  rejected,  is  unnecessary,  as  the  proposition  stands  confessed 
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hj  the  Patent  Office.  Nothing  beyond  the  decision  of  the  office, 
reversing  Iheir  former  action,  would  seem  to  be  required  to 
establish  that  proposition;  but  if  more  be  needed,  it  will  be 
found  in  the  reasons  which  the  office  assigned  at  the  time  for 
refusing  to  issue  the  patent.  Those  reasons,  it  will  be  recol- 
lected, were,  that  the  alleged  invention  was  substantially  the 
same  as  that  in  conmion  use  for  preserving  meats  and  vegetable 
substances,  which  shows,  beyond  all  doubt,  that  the  office  never 
gave  Ihe  subject  a  proper  examination,  or  utterly  failed  to  under- 
stand the  nature  of  the  improvement,  or  to  comprehend  the 
mode  of  operation,  as  scientifically  described  in  the  specification. 
Truth  was  crushed  for  the  moment,  but,  happily  for  the  cause 
of  justice,  the  reasons  given  for  the  erroneous  decision  remained 
on  file,  which  enabled  the  office,  at  a  later  period,  to  correct  the 
error,  and  to  do  justice  to  a  meritorious  inventor.  Construed 
strictly,  the  defence  of  abandonment,  as  pleaded,  has  respect 
only  to  the  period  of  time  which  elapsed  between  the  discovery 
of  the  invention  and  the  filing  of  the  first  application,  which 
was  rejected ;  but  the  respondent  insists,  in  argument,  that  the 
inquiry  under  that  issue  extends  also  to  the  facts  and  circum- 
stances which  occurred  between  the  times  when  the  first  applica- 
tion was  rejected,  and  the  filing  of  the  second,  which  with  some 
hesitation,  is  admitted,  as  it  is  by  no  means  certain  that  a  sec- 
ond application  was  necessary.  Suffolk  Co.  v.  Hayden^  3  Wall. 
819 ;  Godfrey  v.  Ectmes^  1  Wall.  825. 

Delays  in  the  Patent  Office,  which  an  inventor  cannot  prevent, 
will  not  impair  his  title  to  his  invention,  nor  can  any  use  of 
the  invention  during  such  delays,  if  without  his  consent  and 
allowance,  afibrd  any  evidence  to  support  the  issue  that  the 
inventor  abandoned  the  invention  to  the  public.  Mows  v.  WU' 
liamSy  2  Gliffi  262 ;  Stimpson  v.  Railroad^  4  How.  402 ;  Good- 
year V.  J9ay,  Laws  Digest,  368 ;  Morris  v.  Suntingdotij  1  Paine, 
848. 

Suppose,  however,  the  period  between  the  rejection  of  the  first 
application  and  the  filing  of  the  second  is  as  much  within  the 
issue  presented  by  the  answer  as  the  period  between  the  discov- 
ery of  the  invention  and  the  filing  of  the  first  application,  still  I 
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am  of  the  opinion  that  the  defence  that  the  inventor  abandoned 
his  invention  to  the  public  is  not  sustained  by  the  evidence 
exhibited  in  the  record.  No  one  but  the  inventor  is  competent 
to  abandon  his  invention  to  the  public.  His  acts  and  declara- 
tions, if  explicit)  are  sufficient  for  the  purpose,  or  he  maj  accom- 
plish the  same  end  by  continued  acquiescence  in  the  acts  of 
others,  of  which  it  appears  that  he  had  knowledge ;  but  the 
proof  of  knowledge  and  acquiescence  must  be  beyond  all  reason- 
able doubt,  as  every  presumption  is  the  other  way.  MeCormiA 
V.  Seymour^  2  Blatch.  255. 

Testimony  is  introduced  by  the  respondent  showing  that  the 
brother  of  the  inventor  made  sale  of  small  quantities  of  the  pre- 
served com,  on  several  occasions,  but  the  record  does  not  con- 
tain any  evidence  that  the  inventor  ever  sold  any  of  the  patented 
product,  or  that  he  ever  gave  his  consent  that  the  product  should 
be  sold  by  his  brother  or  any  other  person  before  he  filed  his 
application  for  a  patent.  Prior  to  the  application  for  a  patent, 
the  better  opinion  from  the  evidence  is,  that  none  of  the  product 
of  the  new  process  was  put  upon  the  market,  as  the  evidence 
is  satisfactory  that  he  knew  that  sales  or  public  use  more  than 
two  years  before  he  applied  for  a  patent  would  defeat  his  right. 
Immediately  upon  filing  his  application  for  a  patent,  he  gave 
a  license  to  his  brother  and  the  first-named  complainant,  and 
received  a  royalty  from  them  for  their  manufacture.  Small 
amounts  only  were  manufactured,  and  few  sales  only  were  made 
subsequent  to  the  rejection  of  the  first  application. 

When  a  party  practises  his  invention,  merely  for  the  purposes 
of  experiment  or  completion,  before  he  takes  out  a  patent,  the 
inference  that  he  intends  to  surrender  the  invention  to  the  public 
does  not  arise,  and  consequently  a  dedication  to  the  public 
cannot  be  proved  by  evidence  that  shows  only  experimental 
practice,  by  the  inventor  or  his  employes,  whether  in  public  or 
private.  .  Such  an  inference  is  never  favored,  nor  will  it  in 
general  be  sufficient  to  prove  such  a  defence,  unless  it  appears 
that  the  use,  exercise,  or  practice  of  the  invention  was  somewb&t 
extensive,  and  for  the  purpose  of  gain,  evincing  an  intent  on  the 
part  of  the  inventor  to  secure  the  exclusive  benefits  of  his  inren- 


APRIL  TERM,  1878.  698 

Jones  €t  al$.  v.  Sewall. 

tion  without  applying  for  the  protection  of  letters-patent.  Curtis 
on  P.  (8d  ed.)  §  889. 

Exceptional  cases  arise,  as  where  the  invention,  bj  acts  of  the 
inventor,  has  gone  into  general  public  use,  and  got  beyond  his 
control,  without  any  effort  on  his  part  to  restrain  its  general  use, 
and  in  such  a  case  it  is  held  that  he  cannot  resume  the  ownership 
dedicated  to  the  public,  and  that  his  right  to  a  patent  is  forfeited. 
Speaking  of  such  a  case,  however.  Judge  Story  said  in  Melius  v. 
SUsbeSy  4  Mas.  Ill,  that  the  inventor  ^^  is  not  to  be  estopped 
by  licensing  a  few  persons  to  use  his  invention  to  ascertain  its 
utility,  or  by  any  such  acts  of  peculiar  indulgence  and  use  as 
may  fairly  consist  with  the  clear  intention  to  hold  the  exclusive 
privilege."  Tested  by  that  rule,  it  is  quite  clear  that  the  single 
license  referred  to,  which  was  not  granted  until  after  the  appli- 
cation for  a  patent  was  filed,  and  which  was  never  exercised 
except  to  a  very  limited  extent,  is  wholly  insufficient  to  support 
the  defence  that  the  inventor  abandoned  the  invention  to  the 
public.  All  must  agree  that  he  did  not  intend  to  dedicate  it  to 
the  public,  because  his  application  for  a  patent  was  then  pending 
in  the  Patent  Office,  and  the  evidence  shows  that  he  continued 
to  press  it,  with  confident  hopes  of  success,  until  the  adverse 
decision  was  announced.  Nor  does  the  record  exhibit  any  evi- 
dence to  show  that  the  invention  got  into  public  use  with  the  con- 
sent and  allowance  of  the  inventor,  or  through  any  negligence  or 
improvidence  on  his  part.  On  the  contrary,  it  appears  that  he 
visited  the  Patent  Office  as  often  as  it  was  necessary,  to  ascertain 
whether  the  opinion  of  the  Commissioner  had  undergone  any 
change,  and  that  he  presented  his  second  application  for  a  patent 
as  soon  as  he  could  obtain  any  hope  of  receiving  a  decision  in  his 
favor.  No  persons,  except  the  two  before  mentioned,  ever  had 
authority  from  him  to  practise  the  invention ;  and  the  proofs 
show  that  all  others  who  did  practise  it  before  the  date  of  the 
letters-patent  obtained  their  information,  whether  from  jumor  or 
otherwise,  without  the  consent  and  allowance  of  the  patentee. 

Separate  examination  of  the  other  foreign  patents  introduced 
by  the  respondent  does  not  appear  to  be  necessary,  as  the  stress 
of  the  argument  to  show  that  the  patentee  in  the  patent  of  the 

VOL.  III.  38 


694  MAINE  DISTRICT. 

Jones  €t  aU,  v.  Sewall. 

complainant  was  not  the  original  and  first  inventor  of  the  im- 
provement, seems  to  rest  upon  the  Durand  patent,  which  the 
principal  expert  of  the  complainant  says  would  not  succeed  with 
green  corn,  and  he  supports  that  conclusion  with  reasons  which 
are  both  persuasive  and  convincing.  Due  attention  to  the  nature 
of  the  invention  in  question  and  to  its  described  mode  of  opera- 
tion is  all  that  is  necessary  to  render  the  reasons  given  by  the 
witness  conclusive,  as  it  is  clear  that  the  patent  in  the  other  case 
does  not  contain  a  word  to  indicate  that  the  patentee  ever 
thought  of  removing  the  kernels  from  the  cob  by  means  of  a 
gauged  knife,  for  the  purpose  of  liberating  the  juices  of  the 
same,  so  that  the  kernels,  as  packed  in  the  cans,  would  be 
cooked  in  their  own  juices  when  the  cans  are  placed  in  the  bath 
of  boiling  water.  Sweet  com,  in  the  green  state,  as  the  witness 
testifies,  is  a  peculiar  substance,  difiering  materially  from  any 
other  cereal,  seed,  fruit,  or  vegetable  used  as  food.  Its  composi- 
tion and  structure  are  such  that  it  is  singularly  susceptible  to 
fermentative  decompositions  and  changes,  more  so  than  any  fruit 
or  vegetable  that  has  been  successfully  preserved  in  hermetically 
closed  packages  for  any  considerable  length  of  time.  Such  lia- 
bility to  rapid  change  is  not  due  to  any  one  particular  constitu- 
ent, but  to  the  presence  together  of  several  substances,  such  as 
gluten,  sugar,  fat,  and  starch,  in  such  proportions  as  are  best 
adapted  for  fermentation  and  action  upon  each  other.  Its  pecul- 
iar flavor,  other  than  its  sweetness,  is  contained  in,  and  associ- 
ated with,  the  fat  or  oil  present,  so  that  very  slight  fermentations 
of  the  other  constitutents  are  sufficient  to  destroy  that  peculiar 
aroma. 

Green  com  of  the  kind  mentioned,  in  common  with  other 
cereals,  contains  more  phosphorus  or  phosphoric  acid  than  fruits 
or  other  vegetables.  As  compared  with  sweet  peas,  for  instance, 
the  kernels  of  sweet  com  are  much  more  delicate  and  liable  to 
change,  as  they  contain  a  much  larger  proportion  of  milk,  juice, 
or  sap,  which  itself  contains  more  sugar,  starch,  and  oil  than  the 
juice  of  sweet  peas ;  and  the  glutinous  or  nitrogenous  constitu- 
ent, which  acts  as  the  ferment  or  primary  cause  of  change,  is 
much  more  active  in  the  juice  of  sweet  com  than  in  that  of 
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sweet  peas.  Equally  instructive  support  to  the  same  view  is 
derived  by  comparing  sweet  com  with  such  fruits  as  peaches,  as 
the  jiiice  of  the  peach  contains  no  oil,  and  the  kernels  of  sweet 
com  contain  only  one  eighth  as  much  water  as*  the  peach,  besides 
other  differences  of  an  equally  important  character,  showing  that 
such  fraits  as  peaches  are  much  less  liable  to  ferment  than  sweet 
com,  and  that  they  are  much  more  easily  packed  and  preserved. 
Examined  in  the  light  of  these  suggestions,  as  the  case  should 
be,  it  is  quite  clear  that  the  mode  of  operation  described  in  the 
specification  of  the  complainant's  patent  differed  widely  from 
anything  which  preceded  it,  and  that  it  effects  a  new  and  highly 
useful  result ;  and  for  these  reasons  the  complainants  are  enti- 
tled to  a  decree,  for  an  account,  and  for  an  injunction. 
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BEFORE  CLIFFORD  AND  ENOWLES,  JJ. 

Charles  A.  Nichols,  Assignee,  v.  Amasa  M.  Eaton  et  al. 

The  proviso  of  a  will  bequeathing  all  the  testator's  property  to  certain  trustees  was  as  fol- 
lows :  '*  Provided  also  that,  if  my  said  sons  respectively  should  alienate  or  dispose  of  the 
income  to  which  they  are  respectively  entitled  under  the  preceding  trusts;  or  if,  by 
reason  of  the  bankruptcy  or  insolvency  of  my  said  sons  respectively,  or  by  any  other 
means  whatsoever,  the  said  income  can  no  longer  be  personally  eigoyed  by  my  said  sons 
respectively,  but  the  same  or  any  part  thereof  shall,  or  bnt  for  this  present  provision 
would,  belong  to,  or  become  vested  in  or  payable  to,  some  other  person  or  persons,  — > 
then  the  trusts  hereinbefore  expressed  concerning  the  said  income,  or  concerning  so 
much  thereof  as  should  or  would  have  so  become  vested  in  or  payable  to  any  other  per- 
son or  persons  other  than  my  said  sons  respectively  as  aforesaid,  shall  immediately 
thereupon  cease  and  determine.  And  the  same  income  shall  be  applied  by  my  said  trus- 
tees during  all  the  then  residue  of  the  life  of  my  said  sons  respectively  in  manner  follow- 
ing, that  is  to  say,  upon  trust  to  pay  and  apply  the  said  income,  or  such  part  thereof  as 

.  aforesaid,  to  and  for  the  support  and  maintenance,  or  otherwise  for  the  use  and  benefit, 
of  the  wife,  child,  or  children,  for  the  time  being,  of  my  said  sons  respecttvely,  or  such 
one  or  more  of  such  wife,  child,  or  children,  and  in  such  manner  as  my  said  trustees  Ui 
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their  discretion  shall  think  proper,  and  as  to  snch  wife  for  her  sole  and  separate  and  insl- 
ienable  use;  and  in  default  of  any  object  of  the  last-mentioned  trust  at  anj  period  dur- 
ing the  lift  of  my  said  sons  respeetiToly,  and  when  and  so  often  aa  the  same  shall  happen, 
then,  upon  trust,  from  time  to  time,  so  long  as  snch  racancy  or  want  of  objects  shall 
continue,  to  accumulate  and  inrest  the  income  aforesaid  in  augmentation  of  the  principsl 
or  capita]  thereof  in  the  nature  of  compound  interest,  with  power  of  changing  inrestments 
as  hereinbefore  expressed;  and  in  case,  at  any  time  after  my  decease,  snch  accnmala- 
lion  should  cease  to  be  lawful,  then,  upon  tmst,  to  apply  the  said  annual  produce  and 
income,  or  such  part  thereof  as  may  not  legally  be  accumulated  during  said  want  of 
objects  as  aforesaid,  in  snch  and  the  like  manner  as  the  same  would  be  applicable  under 
the  ulterior  trusts  of  this  my  will.- *  fftldt  snch  proTision  was  valid  and  the  life-interest 
giyen  to  the  son  ceased  and  determined  at  his  bankruptcy. 

Where  trustees  under  a  will  bare  a  discretion  as  to  the  manner  of  the  appKcation  of  the 
trast-fhnd  for  the  benefit  of  a  particular  person,  but  no  power  to  apply  it  otherwise  thsa 
for  his  benefit  during  his  life,  bis  interest  in  case  of  bankruptcy  passes  to  the  assignee; 
but  in  this  case  the  life  estate  was  expressly  determined  by  the  set  of  bankruptcy. 

Such  a  provision  as  above  recited  passes  tiie  income  from  the  bankrupt  into  the  control  of 
the  trustees,  for  the  benefit,  at  the  trustees'  discretion,  of  the  wife  or  children  of  one  or 
more  of  the  sons;  and  if  these  objects  fail,  the  trustees  are  required  to  retain  the  in- 
come, to  accumulate  and  pass,  after  the  death  of  the  sons,  under  the  ulterior  trusts  of 
the  will. 

The  will  contained  also  the  following  provision:  *^  And  fan  case,  after  the  oessatioD  of  said 
income  as  to  my  said  sons  respectively,  otherwise  than  by  desth,  as  hereinbefore  pro- 
vided for,  it  shall  be  lawful  for  my  said  trastee^  in  their  discretion,  but  without  its 
being  obligatory  upon  them,  to  pay  or  to  apply  for  the  use  of  my  said  sons  respectively, 
or  for  the  use  of  such  of  my  said  sons  and  his  wife  and  family,  so  much  snd  such  part 
of  the  income  to  which  my  said  sons  respectively  would  have  been  entitled  under  the 
preceding  trusts  in  case  the  forfeiture  hereinbefore  provided  for  had  not  happened." 
HMf  Under  that  clause  no  right  vested  in  the  bankrupt  to  any  portion  of  the  income 
which  he  could  enforce  in  any  court  of  law  or  in  equity. 

These  words  conferred  upon  the  trustees  a  power  to  be  exercised  or  not,  at  their  discre- 
tion, and  one  which,  if  exercised,  exonerated  them  from  liability  for  not  applying  such 
portion  of  the  income  under  the  limitations  of  the  clause  first  recited;  but  the  first 
clause  controlled  their  action  as  to  the  whole  fund,  unless  a  portion  was  witfadrawa 
from  those  limitations  by  the  exercise  of  the  discretionary  power  given  them. 

Property  in  trust  cannot  pass  to  the  assignee  in  bankruptcy  where  the  will  provides  for  so 
absolute  cessor  of  the  bankrupt's  interest  on  the  event  of  bankruptcy,  if  the  will  pro- 
vides for  the  vesting  of  the  interest  in  some  other  person. 

Bill  in  equity  brought  to  enforce  a  claim  to  certain  interests 
alleged  to  haye  belonged  to  Amasa  M.  Eaton,  a  bankrupt,  out  of 
the  estate  of  his  mother  Sarah  B.  Eaton,  and  which  complainant 
alleged  were  rested  in  him  as  assignee  in  bankruptcy. 

On  the  Ist  of  May,  1864,  Sarah  B.  Eaton  of  North  ProTidence 
made  her  last  will  and  testament,  by  which  she  deyised  all  her 
estate,  real  and  personal,  to  three  trustees,  who  were  inyested 
with  certain  extraordinary  powers  and  discretions.  Most  of  the 
facts  were  admitted,  or  not  the  subject  of  controyersy,  and  may 
be  stated  as  follows : — 
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Mrs.  Eaton  at  the  date  of  her  will  was  a  widow  having  four 
children,  three  sons  and  one  daughter,  and  it  was  agreed  that 
the  daughter  died  unmarried  and  without  children,  subsequent 
to  the  death  of  the  mother  and  before  her  brother  Amasa  was 
adjudged  a  bankrupt.  Bj  her  will,  Mrs.  Eaton  devised  her 
estate,  real  and  personal,  to  three  trustees,  to  pay  the  rents, 
profits,  dividends,  interests,  and  income  of  the  trust  property 
unto  and  equally  among  her  four  children  for  and  during  their 
respective  natural  lives,  and  after  their  decease  in  trust  for  such 
of  their  children  as  should  attain  the  age  of  twenty-one  years  or 
die  under  that  age  having  lawful  issue  living  at  his,  her,  or  their 
decease;  and  his,  her,  or  their  heirs  and  assigns,  if  more 
than  one,  as  tenants  in  common,  subject  to  the  condition  that 
'^  if  any  of  my  said  children  shall  die  without  leaving  any  child 
who  shall  survive  me,  and  shall  attain  the  age  of  twenty-one 
years,  or  die  under  that  age  leaving  lawful  issue  living  at  his 
or  her  decease,  then  as  to  the  share  or  respective  shares,  as  well 
original  as  accruing,  of  such  child  or  children  respectively,  upon 
the  trusts  hereiii  declared  concerning  the  other  share  or  respec* 
tive  shares."  Claim  was  made  by  the  complainant  as  assignee  in 
bankruptcy  of  Amasa  M.  Eaton,  one  of  the  sons  of  the  testatrix, 
to  his  share  of  the  rents,  profits,  dividends,  interest,  and  income 
of  the  trust  estate  within  the  control  of  the  trustees  named  in 
the  will.  Amasa  was  a  member  of  the  firm  of  Bailey  &  tlaton, 
and  it  was  admitted  that  the  firm,  on  the  1st  of  March,  1867, 
became  insolvent,  and  that  they  made  an  assignment  of  their 
property  to  the  complainant,  and  it  appears  that  Amasa,  on  the 
same  day,  made  an  assignment  of  all  his  individual  property  to 
the  same  party  for  the  benefit  of  his  creditors,  and  that  he,  on 
the  24th  of  December  following,  was  adjudged  a  bankrupt,  and 
that  the  complainant  was  duly  appointed  his  assignee  as  alleged 
in  the  bill  of  complaint. 

Prior  to  that  decree  there  was  no  question  that  he  was  entitled 
to  one  fourth  of  the  income  of  the  trust  estate,  until  the  death  of 
his  sister,  and  that  subsequently  to  the  decree  in  bankruptcy  he 
was  entitled  to  one  third  of  the  income,  as  it  was  admitted  that 
she  was  never  married,  and  that  she  died  childless. 
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Soratio  Bogers  and  O.  S.  Bradley ^  for  complainant. 

Property  left  in  trust  passes  to  an  assignee  in  bankrnptcy. 
This  can  be  ayoided  only  by  an  absolute  cessor  of  the  bankrupt's 
interest,  and  provisions  vesting  that  interest  in  some  other  per- 
son. Brandon  v.  Bobinsany  18  Ves.  429;  TUlinghast  v.  Brai- 
fardj  5  R.  I.  205.  The  provisions  of  the  will  are  ineffectual  for 
that  purpose.  1.  Because  deficient  in  its  own  terms,  being  but 
a  misapplication  of  a  portion  of  the  usual  legal  phraseology  em- 
ployed for  such  purposes.  In  construing  it  we  can  only  consider 
the  terms  that  have  been  used,  and  cannot  import  into  it  other 
terms,  though  usually  employed  for  such  purpose.  Tiiere  is  no 
limitation  over  to  any  other  person  or  persons  of  the  trust 
income  of  the  bankrupt  accumulating  during  his  life  in  the 
absence  of  wife  or  children.  2.  Because  of  the  discretionaij 
clause  by  which  it  was  followed  and  controlled,  there  being  no 
persons  or  objects  alternative  to  the  bankrupt,  in  favor  of  whom, 
in  the  absence  of  wife  or  children,  this  discretion  can  be  exer- 
cised. Where  property  is  left  upon  such  a  discretion  as  exists 
in  this  will  it  enures  to  the  assignee  in  bankruptcy.  Snowden 
V.  Dafe,  6  Sim.  624;  Oreen  v.  Spieer^  1  Buss.  &  Myl.  395; 
Kear%ley  v.  Woodcock^  3  Hare,  186 :  Page  v.  Way^  3  Beav.  20 ; 
Lord  V.  JSunn,  2  You.  &  Coll.  98 ;  TounghuBland  v.  Oishorne, 
1  ^CoU.  400 ;  Bavidaon  v.  Chalmers^  33  Beav.  653 ;  Same  case, 
12  Weekly  Beporter,  692  ;  Wallace  v.  Anderson,  16  Beav.  533 ; 
Graves  v.  Bolphinj  1  Sim.  66 ;  Piercy  v.  BobertSj  1  Myl.  &  K. 
4 ;  Bryan  v.  Knickerbacker,  1  Barb.  Ch.  409 ;  11  Bythewood's 
Conveyancing  (8d  ed.),  486,  note  a;  same  vol.,  711-713  and 
forms  referred  to ;  Pym  v.  Lockyerj  12  Sim.  394 ;  Bippon  v. 
Norton^  2  Beav.  63. 

Any  discretion  that  has  been  or  that  may  be  exercised  by  the 
trustees  under  Mrs.  Eaton's  will  in  favor  of  the  bankrupt,  must 
enure  to  the  assignee  in  bankruptcy.  At  least  the  interest  of 
the  bankrupt,  under  his  mother's  will,  after  his  bankruptcy,  is 
but  a  conditional  estate.  U.  S.  Bankrupt  Act,  §  14 ;  James' 
Bankrupt  Law,  41,  title  "  Conditional  Estates " ;  11  Bythe- 
wood's  Conveyancing  (8d  ed.),  486,  note  a  ;  Lord  v.  JSunn,  2  You. 
and  Coll.  98 ;  Bavidson  v.   Chalmers^  83  Beav.  663 ;  and  other 
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cases  cited  mpra.  The  discretion  has  been  exercised  in  favor  of 
the  bankrupt  and  is  binding.  Bryan  v.  Knickerhacker^  1  Barb.  Ch. 
409.  An  agreement  for  its  exercise  was  made  and  is  binding. 
The  peculiar  circumstances  of  this  case  make  the  doctrine  appli- 
cable. 

Samuel  Currey  and  B.  R.  Curtis^  for  respondent. 

Cliffobd,  J.  Assignees  in  bankruptcy  are  chosen  by  the  cred- 
itors of  the  bankrupt ;  and  it  is  made  the  duty  of  the  judge — or, 
where  there  is  no  opposing  interest  of  the  register,  by  an  assign- 
ment under  his  hand — to  assign  and  convey  to  the  assignee  all 
the  estate,  real  and  personal,  of  the  bankrupt,  with  all  his  deeds, 
books,  and  papers  relating  thereto.  And  the  provision  is  that 
such  assignment  shall  relate  back  to  the  commencement  of  the 
proceedings  in  bankruptcy,  and  that  the  title  to  all  such  property 
and  estate,  both  real  and  personal,  shall,  by  operation  of  law, 
vest  in  said  assignee ;  and  the  further  provision  is  that  the  as- 
signee shall  have  like  remedy  to  recover  all  said  estate,  debts, 
and  effects  in  his  own  name,  as  the  debtor  might  have  had  if  the 
decree  in  bankruptcy  had  not  been  rendered  and  no  assignment 
had  been  made.    14  Stat,  at  Large,  522  -  524. 

Assignees  in  bankruptcy,  except  in  cases  of  fraud,  take  only 
such  rights  and  interests  as  the  bankrupt  had  and  could  himself 
claim  and  assert  at  the  time  of  the  bankruptcy,  and  they  are  af- 
fected with  all  the  equities  which  would  affect  the  bankrupt  him- 
self if  he  were  asserting  those  rights  and  interests.     Mitchell  v. 

Wirulow  et  aL,  2  Story,  637 ;  Brown  v.  Heathcote^  1  Atk.  R.  162 ; 
Mitford  V.  Mitford^  9  Ves.  100 ;  1  Jarman  on  W.  816 ;  Eall  v. 

am,  10  Gill.  &  J.  325. 

.  Much  discussion  of  that  proposition  is  unnecessary,  as  it  is  con- 
ceded by  both  parties,  and  is  supported  by  the  highest  authority. 
Tested  by  that  rule,  the  question  is,  whether  the  bankrupt,  at 
the  date  of  filing  his  petition  in  bankruptcy,  had; any  vested 
interest  in  the  estate  of  his  mother  under  her  will,  which  must 
depend  upon  the  construction  of  the  principal  proviso,  to  which 
reference  will  now  be  made.  It  is  as  follows :  "  Provided  also 
that,  if  my  said  sons  respectively  should  alienate  or  dispose  of 
the  income  to  which  they  are  respectively  entitled  under  the  pre- 
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ceding  trasts ;  or  if^  by  reason  of  the  bankraptcy  or  insolyency  of 
my  said  sons  respectively,  or  by  any  other  means  whatsoever, 
the  said  income  can  no  longer  be  personally  enjoyed  by  my  said 
sons  respectively,  but  the  same  or  any  part  thereof  shall,  or  but 
for  this  present  provision  would,  belong  to,  or  become  Tested  in 
or  payable  to,  some  other  person  or  persons,  —  then  the  trusts 
hereinbefore  expressed  concerning  the  said  income,  or  so  much 
thereof  as  should  or  would  have  so  become  vested  in  or  pay- 
able to  any  person  or  persons  other  than  my  said  sons  respec- 
tively as  aforesaid,  shall  immediately  thereupon  cease  and  deter- 
mine.   And  the  said  income  shall  be  applied  by  my  said  trustees 
during  all  the  then  residue  of  the  life  of  my  said  sons  respec- 
tively in  manner  following,  that  is  to  say,  upon  trust  to  pay  and 
apply  the  said  income,  or  such  part  thereof  as  aforesaid,  to 
and  for  the  support  and  maintenance,  or  otherwise  for  the  use 
and  benefit,  of  the  wife,  child,  or  children,  for  the  time  being,  of 
my  said  sons  respectively,  or  such  one  or  more  of  such  wives, 
child,  or  children,  and  in  such  manner  as  my  said  trustees  in 
their  discretion  shall  think  proper,  and  as  to  such  wife  for  her 
sole  and  separate  and  inalienable  use;  and  in  default  of  any 
object  of  the  last-mentioned '  trust,  at  any  period  during  the  life 
of  my  said  sons  respectively,  and  when  and  so  often  as  the  same 
shall  happen,  then,  upon  trust,  &om  time  to  time,  so  long  as 
such  vacancy  or  want  of  objects  shall  continue,  to  accumulate 
and  invest  the  income  aforesaid  in  augmentation  of  the  principal 
or  capital  thereof  in  the  nature  of  compound  interest,  with  power 
of  changing  investments  as  hereinbefore  expressed ;  and  in  case, 
at  any  time,  such  accumulation  should  cease  to  be  lawful,  then, 
upon  trust,  to  apply  the  said  annual  produce  and  income,  or  such 
part  thereof  as  naay  not  legally  be  accumulated  during  said  want 
of  objects  as  aforesaid,  in  such  and  the  like  manner  as  the  same 
would  be  applicable  under  the  ulterior  trust  of  this  my  will." 
Fraud  cannot  be  imputed  to  the  testatrix,  as  the  estate  was  her 
own,  which  she  was  at  liberty  to  give  or  not  to  her  children  as 
she  saw  fit ;  and,  inasmuch  as  the  bankrupt  never  had  any  inter- 
est in  it  other  than  what  is  devised  to  him  by  the  will,  it  is  clear 
that  his  assignee  acquired  nothing  by  virtue  of  the  assignment 
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except  the  interest  which  vested  in  tlie  debtor  at  the  time  he 
filed  his  petition  in  bankruptcy.  Nothing  certainly  vested  in 
him  except  what  was  devised;  and  the  nature  and  extent  of  the 
devise  must  be  controlled  by  the  intent  of  th^  testatrix  as  ex- 
pressed in  the  will,  unless  the  intent  is  one  in  violation  of  law. 
Apply  thai  rule  to  the  case  and  it  is  as  clear  as  anything  can  be 
that  the  estate  devised  to  the  son,  in  the  income  of  the  trust- 
fund,  ceased  and  was  determined  at  the  bankruptcy  of  the  devi- 
see. No  other  conclusion  can  be  reached,  as  the  testatrix  so 
declares  in  express  words ;  and  she  further  provides  an  entirely 
new  direction  for  such  share  of  the  income,  giving  it  to  the  wife 
or  wives  of  such  son  or  sons,  in  the  discretion  of  the  trustees, 
empowering  them,  if  they  see  fit,  to  exclude  from  any  share  of 
such  income  the  wife  and  children  of  any  such  bankrupt  son ; 
and  if  those  objects  of  the  trust  should  fail,  the  provision  is  that 
Buch  portion  of  the  income  shall  go  to  the  trustees,  to  accumu- 
late as  a  portion  of  the  ulterior  trust  of  the  will. 

Such  a  provision  in  a  will  is  valid,  as  is  settled  by  numerous 
authorities  not  open  to  question.  Brandon  v.  RobinBon,  18  Yes. 
488 ;  Cooper  v.  Wyait  et  al,  6  Madd.  Ch.  R.  297 ;  RocJ^ord  v. 
Haehman,  10  Eng.  L.  &  Eq.  67;  2  Story  Eq.  (§  974  and 
p.  286). 

Gases  may  be  found  undoubtedly  where  doubts  have  been  ex- 
pressed whether  the  provision  that  the  estate  shall  be  determined 
by  the  bankruptcy  of  the  legatee  is  sufficient  to  accomplish  the 
object  unless  the  will  goes  further  and  provides  for  the  future 
disposition  of  the  estate ;  but  no  such  question  arises  in  the  case 
before  the  court,  as  the  will  contains  a  provision  which  entirely 
obviates  the  force  of  any  such  suggestion. 

Satisfactory  explanations  upon  this  point  will  be  found  in  the 
case  of  RoeJ^ord  v.  Hachman^  10  Eng.  L.  &  Eq.  67,  to  which 
reference  is  made  for  the  purpose. 

Where  trustees  uiiU^r  a  will  have  a  discretion  as  to  the  man- 
ner of  the  application  of  the  trust-fund  for  the  benefit  of  a  par- 
ticular person,  but  no  power  to  apply  it  otherwise  than  for  his 
benefit  during  his  life,  his  interest  in  case  of  bankruptcy  passes 
to  his  assignee ;  but  the  case  before  the  court  is  entirely  of  a 
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different  character,  as  his  life-estate  is  expressly  determined  by 
the  act  of  bankruptcy,  and  the  trustees  are  expressly  empowered 
to  make  a  different  disposition  of  the  income,  showing  that  the 
case  is  controlled  by  the  general  rule  established  by  the  prior 
authorities.      Qreen  y.  Spicer^  1  Russ  &  Mylne,  895. 

Enough  has  been  remarked  to  show  that  it  was  the  intent  of 
the  testatrix  that  the  life-interest  given  to  the  son  should  cease 
and  be  determined  by  his  bankruptcy ;  but  the  complainant  con- 
tends that  the  provisions  of  the  will  are  insufficient  to  prevent 
the  estate  from  vesting  in  the  bankrupt  and  from  passing  from 
him  to  his  assignee,  for  two  reasons,  which  deserve  a  separate 
consideration :  — 

Because,  as  he  contends,  ^^  there  is  no  limitation  over  to  any 
other  person  of  the  trust  income  of  the  bankrupt,  accumulating 
during  his  life  in  the  absence  of  wife  or  children."  But  such, 
in  the  judgment  of  the  court,  is  not  the  effect  of  the  limita- 
tion expressed  in  the  will.  On  the  contraiy,  it  does  pass  the 
income  from  the  bankrupt  into  the  control  of  the  trustees  for 
the  benefit,  at  the  trustees'  discretion,  of  the  wife  or  children  of 
one  or  more  of  the  sons ;  and  if  those  objects  fail,  the  trustees 
are  expressly  required  to  retain  the  income  to  accumulate  and 
pass,  after  the  death  of  the  sons,  under  the  ulterior  trusts  of  the 
will.  Nothing  is  to  go  to  the  bankrupt  under  the  provision  in 
any  event,  nor  is  he  to  acquire  any  right  to  any  portion  of  the 
same,  but  he  is  absolutely  barred  therefrom  by  the  express  words 
of  the  clause. 

w 

Concede  that,  still  it  is  contended  by  the  complainant  that 
the  discretionary  clause  subsequently  found  in  the  will,  vests  in 
the  bankrupt  some  interest  in  or  claim  to  a  portion  of  the  in- 
come of  the  trust-estate,  which  by  operation  of  law  passed  to  his 
assignee  under  the  instrument  of  assignment  executed  agreeably 
to  §  14  of  the  Bankrupt  Act.  By  that  clause  it  is  declared 
that  it  shall  be  lawful  for  the  trustees  in  their  discretion,  but 
without  its  being  in  any  manner  obligatory  upon  them,  in  case 
at  any  future  period  circumstances  should  exist  which  in  their 
opinion  should  justify  or  render  expedient  the  placing  at  the  dis- 
posal of  the  donees  respectively  any  portion  of  the  real  and  per- 
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sonal  estate,  to  transfer  absolutely  to  them  respectivelj,  for  his 
or  her  own  proper  use  and  benefit,  any  portion,  not  exceeding 
one  half,  of  the  trust-fnnd  from  whence  his  or  her  share  of  the 
income  under  the  preceding  trusts  shall  accrue ;  and  immedi- 
ately  upon  such  transfer  being  made,  the  trusts  hereinbefore 
declared  concerning  so  much  of  the  trust-fund  shall  absolutely 
cease  and  determine.  Appended  to  that  clause  also  is  the  fol- 
lowing provision:  ^^And  in  case,  after  the  cessation  of  said 
income  as  to  my  said  sons  respectively  otherwise  than  by  death, 
as  hereinbefore  provided  for,  it  shall  be  lawfiil  for  my  said  trus- 
tees, in  their  discretion,  but  without  its  being  obligatory  upon 
them,  to  pay  to  or  apply  for  the  use  of  my  said  sons  respectively, 
or  for  the  use  of  such  of  my  said  sons  and  his  wife  and  family, 
80  much  and  such  part  of  the  income  to  which  my  said  sons  re- 
spectively would  have  been  entitled  under  the  preceding  trusts  in 
case  the  forfeiture  hereinbefore  provided  for  had  not  happened." 
Obviously,  in  construing  that  provision,  it  must  be  assumed 
throughout  that  all  the  rights  which  the  bankrupt  had  before 
that  time  enjoyed  under  the  will  were  determined  by  the  bank- 
ruptcy. All  such  rights  being  determined,  the  only  question  is, 
whether  he  acquired  any  new  rights  under  that  clause,  or,  in 
other  words,  whether  the  clause  vested  in  the  bankrupt  any 
property  interest  in  the  income  of  the  trust-fund.  Carefully 
examined,  the  language  found  in  the  will  is  very  precise  and 
expressive  in  its  legal  effect,  so  much  so  that  it  may  be  said  to 
speak  its  own  construction.  It  is  as  follows:  ^'In  case,  after 
the  cessation  of  said  income  as  to  my  said  sons  respectively 
otherwise  than  by  death,  as  hereinbefore  provided  for,  it  shall  be 
lawful  for  my  said  trustees,  in  their  discretion,  but  without  its 
being  obligatory  upon  them,  to  pay  or  apply  for  the  use  of  my 
said  sons  respectively,  or  for  the  use  of  such  of  my  said  sons 
and  his  wife  and  family,  so  much  and  such  parts  of  the  income 
to  which  my  said  sons  respectively  would  have  been  entitled 
under  the  preceding  trusts  in  case  the  forfeiture  hereinbefore 
provided  for  had  not  happened."  Under  that  clause,  no  right 
whatever  vested  in  the  bankrupt  to  any  portion  of  the  income 
which  he  could  enforce  in  any  court  of  law  or  equity.    Such  a 
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claim  cannot  be  recognized  by  any  court,  as  the  property  is  held 
by  the  trustees  tinder  the  limitations  in  case  of  bankruptcy  pro- 
vided in  the  antecedent  clause,  and  could  not  pass  tmder  those 
limitations  unless  some  portion  of  it  was  paid  to,  or  applied  for, 
the  use  of  the  bankrupt  or  his  wife  and  children  by  the  trustees, 
in  their  discretion,  it  being  expressly  declared  by  the  testatrix 
that  no  obligation  is  imposed  upon  the  trustees  to  pay  any  sums 
to  him  or  them,  or  to  apply  a  dollar  in  that  direction,  the  pro- 
vision being  that  it  is  lawful  in  the  contingency  described,  for  the 
trustees  to  do  so,  but  without  its  being  obligatory,  showing  that 
it  is  a  mere  naked  power  in  the  trustees  which  vested  nothing, 
either  in  the  bankrupt  or  his  wife  and  children,  which  either  he 
or  they  could  enforce  under  any  circumstances.  Courts  cannot 
adjudge  under  that  language  that  such  an  appropriation  is  obliga- 
tory,— that  by  it  the  trustees  are  compellable  to  allow  a  portion 
of  the  Amd  for  the  use  of  the  bankrupt  or  his  wife  and  children, 
as  the  will  provides  that  it  shall  not  be  obligatory  upon  them  to 
make  any  such  appropriation,  and  it  is  not  competent  for  the 
court  to  alter  the  will  or  to  make  a  new  one  for  the  decedent. 

Properly  construed,  it  is  clear  that  these  words  confer  upon 
the  trustees  a  power  to  be  exercised  or  not,  in  their  discretion, 
and  one  which,  if  exercised,  exonerates  them  from  liability  for 
not  applying  such  portion  of  the  income  under  the  limitations 
declared  in  the  antecedent  clause ;  but  it  is  equally  clear  that 
the  limitations  declared  in  the  prior  clause  must  control  their 
action  in  respect  to  the  whole  fund,  unless  some  portion  of  it  is 
withdrawn  from  those  limitations  by  the  exercise  of  that  discre- 
tionary power. 

Different  rules  apply  where  an  absolute  trust  is  created  for  the 
benefit  of  a  party,  his  wife  and  family ;  but  a  discretion  is  vested 
in  the  trustees  as  to  the  time  and  manner  of  executing  the  same, 
or  of  apportioning  the  amount  among  the  beneficiaries  entitled  to 
receive  the  income  or  fund,  as  it  is  well  held  in  that  class  of 
cases  that  a  right  of  property  vests  in  the  bankrupt  beneficiary, 
and  that  such  right  of  property  will  pass  to  his  assignee.  Snch 
a  party  is  entitled  to  something,  and,  having  a  valid  claim  for  it, 
his  interest  passes  by  tiie  instrument  of  assignment ;  but  in  the 
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present  case  the  bankrupt  is  not  entitled  to  anything  as  matter 
of  right,  as  the  power  to  grant  or  withhold  rests  entirely  in  the 
discretion  of  trustees.  They  may  give  or  withhold,  in  their  dis- 
cretion ;  and  if  they  refuse  to  pay  anything,  or  to  apply  any  por- 
tion  of  the  fund  to  such  a  use,  neither  the  bankrupt  nor  his  wife 
and  children  have  any  claim  upon  them  for  the  income,  or  for 
any  damages  for  refusing  to  exercise  .the  power.  Perry  on 
Trusts,  458,  454. 

Property  in  trust,  it  is  conceded,  maj  not  pass  to  an  assignee 
in  baSruptcy  in  a  case  where  the  will  provides  that  in^at 
event  there  shall  be  an  absolute  cesser  of  the  bankrupt's  inter- 
est, if  the  will  contains  a  provision  that  his  interest  shall  in  that 
event  vest  in  some  other  person.  Tillinghast  v.  Brac[fardy  5  R.  I. 
206 ;  Dommet  v.  Bedfordy  8  Ves.  149 ;  Joel  v.  Milh^  8  Kay.  &  J. 
458 ;  Rochford  v.  Hdckman^  9  Hare,  475. 

But  the  complainant  insists  that  where  property  is  left  upon 
such  a  discretion  as  exists  in  the  will  under  consideration,  it 
passes  to  the  assignee  in  bankruptcy.  Provisions  of  various 
kinds  have  been  framed  by  conveyancers  to  effect  such  an  object 
as  that  contemplated  by  the  testatrix  in  this  case,  that  is,  that 
the  trusts  expressed  in  the  will  respecting  the  income  of  the  life 
estate  shall  cease  and  determine  by  reason  of  the  bankruptcy  of 
the  beneficiary  or  donee;  and  a  learned  author  expresses  the 
opinion  that  the  only  mode  of  effectuating  the  object,  often  anx- 
iously entertained  by  donors,  of  securing  the  corpus  of  the  propr 
erty  against  the  acts  of  the  donee  himself  and  the  claims  of  his 
creditors,  is  to  invest  a  third  person  with  a  discretionary  power 
either  to  give  or  withhold  it  as  he  may  think  best,  in  short  to 
defer  absolutely  all  proprietary  interest  in  the  intended  object  of 
bounty  until  its  application  to  his  use,  by  the  testator's  nominee, 
and  ultimately  to  give  to  another  what  remains  so  unapplied  at 
the  decease  of  the  devisor.  Evidently  every  one  of  these  condi- 
tions was  adopted  in  the  will  in  question  to  the  very  letter,  and 
it  is  equally  clear  that  the  defence  is  fully  supported  by  that 
authority.    Hayes  &  Jarraan  on  Wills  (7th  ed.),  199. 

Forms  for  such  a  provision  in  a  will  are  given  by  conveyancers 
of  the  highest  repute,  and  those  forms  have  the  sanction  of  a 
learned  annotator.    11  Bythewood's  Conveyancing  718  (8d  ed.). 
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Exactly  the  same  views  are  expressed  by  Mr.  Jarman  in  his 
work  on  Wills,  in  which  he  says,  "  the  Testing  in  tnistees  of  a 
discretion  as  to  the  mode  in  which  income  is  to  be  applied  for  the 
benefit  of  a  cestui  que  trust  does  not  take  it  out  of  the  operation 
of  bankruptcy  or  insolvency,  to  effect  which  the  discretion  of  the 
trustees  must  extend  not  merely  to  the  manner  of  applying  the 
income  for  the  benefit  of  the  cestui  que  trust,  but  also  to  the  ena- 
bling them  to  apply  it  either  for  his  own  benefit  or  for  some  other 
purpose."    1  Jarman  on  Wills  (2d  Am.  ed.),  821. 

By  making  the  payment  of  an  annuity  depend  upon  the  discre- 
tion or  will  of  a  third  person,  says  Mr.  Atherly,  no  disposition 
can  be  made  of  it,  nor  can  it  be  come  at  by  creditors  either  at 
law  or  in  equity,  but  then  the  payment  of  the  annuity  depending 
upon  the  mere  pleasure  of  the  trustee,  the  cestui  que  trust  has  no 
certain  ascertained  interest  in  it,  which  is  the  exact  description 
of  the  case  before  the  court.  Atherly  on  Marriage  Settlements, 
838.  Opposed  to  these  views  are  the  remarks  of  the  annotator 
in  Hayes  and  Jarman  on  Wills  in  which  he  says  '^  that  according 
to  a  recent  case  in  order  to  exclude  the  claim  of  the  assignees  in 
bankruptcy,  the  power  should  be  made  incapable  of  being  exer- 
cised in  favor  of  the  bankrupt  after  such  event,  or  in  other  words 
the  property  should  in  bankruptcy  be  absolutely  given  over  to 
another  in  like  manner  as  at  death."  Reference  is  made  to  the 
case  of  Pierct/  v.  Roberts^  1  M.  &  K.  4,  as  authority  for  the 
doctrine,  but  the  case  cited  in  the  judgment  of  the  court  affords 
no  support  whatever  to  the  views  expressed  by  the  annotator. 
In  that  case  £  400  were  devised  in  trust  to  the  executors  to  apply 
and  dispose  of,  for  the  sole  use  and  benefit  of  the  son  of  the  tes- 
tatrix in  such  manner  as  the  executors  should  in  their  discretion 
think  best,  and  in  the  case  of  the  death  of  the  son  before  the 
whole  fund  was  exhausted,  the  balance  not  applied  was  to  become 
a  part  of  the  residuary  estate  of  the  testatrix.  Insolvency  of 
the  son  followed  before  the  sum  was  applied  to  his  use,  and  the 
Master  of  the  Rolls  held  that  the  bankruptcy  of  the  son  termi- 
nated the  discretion  of  the  executors  and  that  the  unapplied  bal- 
ance vested  in  the  assignee.  Later  cases  such  as  Twopenny  v. 
Peyton^  10  Sim.  487,  Wallace  v.  Anderson^  16  Beav.  686,  seem 
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to  deny  that  the  discretion  of  the  trustees  ceases  in  all  cases  of 
bankruptcy,  but  it  is  not  necessary  to  decide  that  point  in  the 
present  case,  as  the  provisions  of  the  will  in  question  differ 
widely  from  the  clause  under  revision  in  the  case  of  Piercy  v. 
Roberts^  where  it  is  clear  there  was  an  absolute  trust  established 
by  the  will  in  favor  of  the  son,  and  the  only  discretion  vested 
in  the  executors  was  as  to  the  amount  they  should  apply  and  the 
time  and  manner  of  directing  the  application.  Perry  notices  this 
distinction  in  his  valuable  work  on  Trusts,  nor  is  there  anything 
in  the  case  of  Piercy  v.  Bobmts^  which  affords  any  countenance 
whatever  to  the  proposition  that  the  trustees  must  be  made  inca- 
pable of  exercising  the  discretion  in  favor  of  the  bankrupt,  in  order 
to  prevent  the  fund  from  passing  to  the  assignee  so  long  as  the 
power  conferred  is  a  mere  discretionary  power  to  be  exercised  or 
not  as  they  shall  see  fit,  as  it  is  clear  that  such  a  mere  naked 
power  does  not  carry  with  it  any  vested  right  in  the  donee  which 
can  be  enforced  in  a  court  of  law  or  equity. 

Attempt  was  made  to  show  that  the  trustees,  in  the  exercise  of 
their  discretion,  had  applied  a  certain  portion  of  the  life  interest 
of  the  trust-fund  for  the  use  of  the  bankrupt  legatee,  and  the 
argument  is  that  such  portion  of  that  fund  as  was  not  expended 
at  the  time  the  petition  in  bankruptcy  was  filed,  passed  to  the 
assignee,  but  the  court  is  of  the  opinion  that  the  proofs  do  not 
sustain  the  proposition  that  anything  so  applied  remained  unex- 
pended when  the  petition  in  bankruptcy  was  filed,  which  is  all 
tliat  need  be  remarked  in  answer  to  that  suggestion. 

Other  propositions  were  discussed  at  the  bar,  but  having  de- 
termined that  the  bankrupt  had  no  estate  which  could  pass  to  his 
assignee,  it  is  not  necessary  to  examine  the  other  issues  between 
the  parties. 

The  bill  of  complaint  is  dismissed  with  costs. 
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J.  L.  Snow  and  D.  B.  Lewis  t^.  Dawson  Miles. 

BEFORE  CLIFFORD  AKD  SHEPLEY,  JJ. 

Objections  to  the  form  of  an  action  are  nsnally  considered  as  waived  by  the  submission  of 
a  case  to  the  decision  of  the  conrt  njwn  an  agreed  statement  of  facts,  unless  such  objec- 
tions are  expressly  reserved  for  the  consideration  of  the  tribunal  to  which  the  submis- 
sion is  made.  • 

Where  a  contract  was  alleged  to  be  shown  by  letters,  it  was  held  that  all  objection  to 
their  admissibility  on  the  ground  that  they  were  not  stamped — the  act  of  Congress 
then  requiring  eontracU  in  writing  to  be  stamped —  was  waived  by  the  annexing  of  the 
letters,  without  reservation,  to  the  agreed  statement  of  facts  under  which  the  case  was 
submitted. 

Where  the  declaration  contains  the  general  counts  in  addition  to  a  special  count  which  may 
contain  many  causes  of  action,  the  payment  of  money  into  court,  generally  npon  the 
whole  declaration,  is  not  an  admission  of  the  defendants  liability,  upon  the  special  count. 

By  such  payment  the  defendant  does  not  admit  any  specific  contract ;  the  only  effect  is, 
that  he  admits  a  liability  on  some  one  or  more  of  the  causes  of  oontract  set  oot  in  the 
declaration,  not  exceeding  the  amount  paid  into  court. 

An  offer  of  a  bargain  from  one  person  to  another  imposes  no  obligation  upon  the  one  unless 
it  is  accepted  by  the  other  according  to  its  terms.  ' 

Departure  from  or  qualification  of  those  terms  invalidates  the  offer. 

Until  the  terms  of  the  agreement  have  received  the  assent  of  both  parties,  the  negotiation 
is  open  and  imposes  no  obligation. 

This  was  an  action  of  assumpsit,  and  the  case  came  before 
the  court  upon  an  agreed  statement  of  facts.  On  the  25th  of 
November,  1868,  the  parties  entered  into  a  written  contract,  as 
set  forth  in  the  declaration,  in  which  the  defendant  promised  to 
deliver  to  the  plaintiffs,  on  or  before  the  16th  of  February  of  the 
next  year,  two  hundred  tons  of  logwood  of  a  good  merchantable 
quality  on  the  wharf  at  Boston,  at  $  19.50  gold  per  ton,  and  the 
agreed  statement  showed  that  he  failed  to  deliver  the  logwood 
at  the  time  specified  in  the  contract. 

Importations  failing,  the  defendant,  on  the  18th  of  May,  1869, 
wrote  to  the  plaintiffs  that  he  did  not  wish  that  any  expenses 
should  be  incurred  in  the  matter ;  that  he  had  two  small  vessels 
of  one  hundred  and  sixty  tons  each  in  the  foreign  market,  which 
he  had  directed  his  agent  to  load  with  logwood  without  regard 
to  price,  and  that  he  believed  the  vessels  would  get  cargoes,  and 
that  the  vessels  should  "  be  here,"  that  is,  would  arrive  in  the 


JUNE  TERM,  1878.  600 

Snow  0t  al,  V,  Miles. 

port  of  Boston  during  the  next  month.  Pursuant  to  these  rep- 
resentations he  requested  the  plaintiffs  to  await  the  arriyal  of 
those  vessels,  assuring  them  that  thereupon  he  would  deliver  the 
logwood,  as  specified  in  the  written  contract. 

They  replied  upon  the  15th  of  the  same  month,  accepting 
the  proposition,  and  requested  the  defendant  to  advise  them  of 
the  arrival  of  the  vessels,  and  stated  to  the  effect  that  thej, 
when  so  advisedj  would  promptly  inform  him  how  to  ship  the 
logwood  to  them,  evidently  showing  that  they  did  not  expect 
any  further  communication  from  him  until  the  vessels  should 
arrive. 

Delay  followed,  and  on  the  8th  of  July  the  plaintiflb  wrote 
agam  to  tixe  defendant,  referring  to  his  last  letter,  and  requested 
a  reply  by  return  mail  in  explanation  of  the  delay  to  deliver  the 
Ic^wood.  None  appeared  to  have  been  sent  until  the  28d  of 
September  following,  when  the  defendant  wrote  to  the  plaintiffs 
that  he  was  prepared  to  deliver  the  logwood,  and  requested  them 
to  state  on  what  wharf  they  would  have  it  landed.  Receiving 
no  satisfactory  reply  to  their  letter  of  the  8th  of  July,  the  plain- 
ti£k  on  the  following  day  commenced  the  present  action,  claim- 
ing damages  for  the  non-fulfilment  of  the  contract. 

ThursioTiy  Ripley^  ^  Co.  for  plainti£b. 

Edmund  Burke  for  defendant. 

GuFFOBD,  J.  Damages  are  claimed  in  the  first  count  for  the 
breach  of  the  contract  made  on  the  18th  of  May,  1869,  for  the 
delivery  of  two  hundred  tons  of  logwood  in  the  month  of  June 
following ;  but  the  declaration  contains  a  second  count,  in  which 
the  original  contract  is  set  forth  according  to  its  tenor  and  effect, 
and  which  contains  the  further  allegation  that  the  time  for  the 
delivery  of  the  logwood  was  subsequently  postponed,  and  the 
breach  alleged  is  that  the  defendant  did  not  deliver  the  same 
during  the  month  of  June,  as  stipulated  between  the  parties 
in  the  form  of  the  contract  as  modified ;  appended  to  the  special 
counts  are  counts  also  for  goods  sold  and  delivered,  and  the 
common  counts. 

Argument  to  show  that  the  defendant  was  guilty  of  a  breach 
of  his  contract  is  unnecessary,  as  that  is  admitted.    The  only 

VOL.  III.  39 
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question  of  much  importance  submitted  to  the  court  in  the 
agreed  statement  being,  whether  the  damages  of  the  plaintiffis 
shall  be  assessed  as  of  the  15th  of  Februaiy  next  after  the  date 
of  the  original  contract^  or  as  of  the  80th  of  June  of  the  same 
year*  It  is  admitted  by  the  defendant  that  he  is  liable  for  a 
breach  of  his  contract,  the  only  question  being  whether  Ihe 
damages  shall  be  the  difference  between  contract  price  and  the 
market  value  of  the  logwood  in  February,  1869,  or  the  June  of 
the  same  year.  Some  doubts  are  expressed  by  the  defendant 
whether  the  declaration  is  sufficient  to  warrant  a  judgment  for 
the  plaintiflb  if  the  court  adopts  the  first  theory,  which,  as  he 
contends,  is  the  only  theory  the  facts  will  sustain  ;  but^  the  court 
is  of  the  opinion  that  those  doubts  are  without  any  foundation, 
as  the  agreed  statement  in  terms  submits  that  question  to  the 
determination  of  the  court. 

.  Objections  to  the  form  of  the  action  are  usually  considered  as 
waived,  by  submitting  the  case  to  the  decision  of  the  court  upon 
an  agreed  statement  of  facts,  unless  such  objections  are  expressly 
reserved  for  the  consideration  of  the  tribunal  to  which  the  sub- 
mission is  made.  UlUtoorth  v.  Brewer^  11  Pick.  818 ;  KimbaU 
V.  Preston  J  2  Gray,  567 ;  Scudder  v.  Warster  et  als.j  11  Cosh. 
574. 

But  it  is  not  necessary  to  resort  to  that  well-settled  role  of 
practice  in  this  case,  because  it  is  expressly  stipulated  between 
the  parties  that  the  question  for  the  determination  of  the  court  is 
whether  the  damages  shall  be  computed  as  of  the  date  first  men- 
tioned, or  of  the  second  date,  which  is  all  that  need  be  said  upon 
the  subject. 

Suppose  that  is  so,  then  the  defendant  admits  that  he  is  liable 
in  damages  for  the  difference  between  the  contract  price  of  the 
logwood  and  the  market  price  of  the  article  on  the  15th  of  Feb- 
ruary, when  he  contracted  to  deliver  it  to  the  plaintifis.  Large 
damages,  however,  are  claimed  by  the  plaintiffs,  as  the  market 
price  of  the  article  increased  before  the  80th  of  June  in  the  same 
year,  when,  as  they  contend,  the  breach  of  contract  actually  took 
place. 

Their  theory  is,  that  the  time  for  the  delivery  was  extended, 
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by  mutual  consent  of  the  partieSy  from  flie  16th  of  February  to 
the  80th  of  June,  aa  evidenced  by  the  correspondence.  Two 
answers  are  made  by  the  defendant  to  that  proposition :  1st.  He 
contends  that  it  amounts  to  a  new  contract,  and  that  it  cannot 
be  supported  as  a  new  contract,  as  the  letters  composing  the 
correspondence  are  without  the  requisite  stamps.  2d.  His  sec- 
ond proposition  is,  that  the  theory  is  not  supported  by  the  true ' 
construction  of  the  letters.  1st.  Strong  doubts  are  entertained 
whether  letters  of  the  kind  are  required  to  be  stamped,  as  no 
one  of  them  contains  a  contract ;  but  the  better  answer  to  the 
objection  in  this  case  is,  that  the  letters  are  not  offered  to  prove 
a  new  contract,  but  only  to  show  that  the  condition  of  the  sub- 
sisting contract  between  the  parties  was  waived ;  but  if  it  were 
otherwise,  the  objection  cannot  prevail,  as  the  act  of  Congress 
does  not  make  the  contract  void  for  want  of  a  stamp.  Contracts 
not  stamped  are  not  admissible  in  evidence ;  but  the  objection 
in  this  case  comes  too  late,  as  the  letters  without  any  objection 
or  reservation  of  any  kind  are  annexed  to  and  made  a  part  of 
the  statement  of  facts,  and  must  therefore  be  considered  as  be- 
fore the  court  by  the  consent  of  both  parties,  as  evidence  in  the 
case. 

Before  discussing  the  second  question,  it  may  be  important  to 
inquire  whether  the  act  of  defendant  in  paying  money  into  court 
admits  the  claim  of  the  plaintiffs,  as  set  forth  in  his  second  special 
count.  It  appears  that  the  defendant,  at  the  return  term,  under 
the  common  rule,  paid  $  400  into  court,  and  the  plaintifb,  four 
days  before  the  agreed  statement  of  facts  was  signed,  took  the 
same  out  of  court. 

Serious  question  would  arise  if  the  writ  contained  only  the 
special  count,  alleging  the  breach  in  June,  whether  that  pay- 
ment into  court,  under  the  common  rule,  did  not  admit  the 
breach  as  alleged,  and  entitle  the  plaintifb  to  a  judgment  on  that 
count. 

Besides  the  special  counts,  however,  the  declaration  contains 
a  general  count  of  indehitatits  (ummpiitj  and  the  common  counts 
in  such  a  case.  The  better  opinion,  as  tested  by  more  recent 
authorities,  is,  that  the  payment  of  money  into  court  is  not  an 
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admisfldon  of  all  the  oounts  in  tiie  declaration.  Where  there  is  a 
count  on  a  special  contract,  together  with  the  general  indebitatm 
counts,  the  payment  of  money,  generally  upon  the  whole  declara- 
tion, says  Phillips,  is  an  admission  of  the  defendant's  liabilily 
upon  the  special  count,  and  there  are  other  authorities  to  the 
same  effect.  1  Phil.  Er.  4,  Am.  Ed.  by  Edwards,  788 ;  JantB  y. 
Moor  J  5  Pick.  290;  Huntingian  t.  Ameriean  Bank,  6  Pick. 
847. 

Undoubtedly  the  rule  is  so  where  a  special  cause  of  action 
only  is  set  out  in  the  declaration ;  but  the  rule  is  now  well  set- 
tled otherwise,  where  the  declaration,  as  in  the  present  case, 
contains  the  general  counts  in  addition  to  a  special  count  which 
may  include  many  causes  of  action,  as  the  defendant  in  such 
cases,  by  payment  of  money  into  court,  does  not  admit  any 
specific  contract,  the  only  eflfoct  bdng  that  he  admits  a  liability 
on  some  one  or  more  of  the  causes  of  action  set  out  in  the  dec- 
laration, not  exceeding  the  amount  paid  into  court.  Hubbard  ?. 
KwmMy  7  Oush.  667. 

Repeated  decisions  have  established  that  rule  both  in  England 
and  in  this  country.  Kingmctn  y.  iZaima,  6  Mees.  &  Welsh.  94 ; 
Archer  y.  Engluh^  1  Man.  &.  Gr.  691 ;  Stm/  y.  jPmnis,  6  Welsh.; 
HurUt  y.  Qord^  128.  Eyidentiy,  therefore,  the  case  must  de- 
pend upon  the  legal  effect  of  the  letters  giyen  in  eyidence,  as  the 
agreed  statement  confers  no  authority  upon  the  court  to  draw 
any  other  inferences  than  such  as  their  language  imports. 
Weighed  in  that  light,  I  am  of  the  opinion  that  those  letters  do 
not  establish  a  mutual  agreement  between  the  parties  to  extend 
the  time  of  deliyery ,  as  alleged  in  the  plaintiflb'  declaration. 

Coming  to  the  correspondence,  the  defendant,  in  his  letter  of 
May  18,  states  to  the  effect  that  he  has  two  small  yessels  at 
Jamaica,  one  hundred  and  sixty  tons  each,  that  should  be  here 
next  month,  and  that  he  has  ordered  his  brother  to  load  them 
with  logwood  at  any  price,  *^  therefore  I  want  you  to  await  their 
arriyal,  when  the  first  shall  be  deliyered  to  you'';  adding, 
^<  Sooner  or  later  you  will  get  your  two  hundred  tons  of  log- 
wood," Such  language  cannot  be  construed  into  an  absolute 
promise  or  statement  that  the  yessds  would  arriye  in  June,  nor 
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that  the  two  hundred  tons  of  logwood  would  be  delivered  in 
June,  but  only  that  he  confidently  expected  that  the  veesels 
would  arrive  in  Jime,  and  that  the  plaintiffiiy  on  their  arrival) 
should  have  their  contract  filled,  as  originally  promised.  Grant 
all  thaty  still  the  suggestion  is,  that  the  pluntifls  understood  the 
matter  differently,  and  reference  is  made  to  their  letter  as  prov- 
ing that  suggestion,  and  it  must  be  admitted  that  its  tendency  is 
that  way,  as  they  say  in  their  reply,  ^^  Yours  is  received,  advising 
yon  are  to  have  two  cargoes  of  logwood  from  Jamaica  next 
month,  and  proposing  to  fill  our  contract  from  these  vesselSi 
We  accept  the  proposition,  and  will  thank  you  to  advise  the 
arrival  of  the  vesseb,  when  we  will  promptly  give  **  the  necessary 
directions. 

It  is  an  undeniable  principle  of  the  law  of  contracts  that  an 
offer  of  a  bargain  from  one  person  to  another  imposes  no  obliga- 
tion upon  the  former  unless  it  is  accepted  by  the  latter  according 
to  the  terms  in  which  the  offer  was  made ;  any  qualification  of 
or  departure  from  those  terms-  invalidates  the  offer,  unless  the 
same  be  agreed  to  by  the  person  who  made  it ;  until  the  terms 
of  the  agreement  have  received  the  assent  of  both  parties  the 
negotiation  is  open,  and  imposes  no  obligation  upon  either. 
JSlliason  v.  Henshatp^  4  Wheat.  228. 

Beyond  all  doubt  the  reply  of  the  plaintiffs  to  the  offer  made 
by  the  defendant  is  a  wide  departure  from  the  proposition  tendered 
by  the  latter,  and  it  is  quite  probable  that  the  modification  of  the 
proposition  offered  was  made  for  the  purpose  of  securing  better 
terms  than  those  proposed  by  the  defendant  in  his  letter ;  but 
the  insuperable  difficulty  in  the .  plaintiffs'  case  is,  that  the 
agreed  statement  does  not  show  that^the  suggested  modification 
of  the  offer  was  ever  accepted  by  the  defendant ;  and  the  role  is 
that  until  the*  terms  of  the  agreement  have  received  the  assent 
of  both  parties,  the  negotiation  is  open.  Taken  as  made,  the 
offer  was  never  accepted  by  the  plaintifib ;  and  there  is  no  evi* 
deuce  whatever  to  show  that  the  defendant  ever  accepted  the 
modification  suggested  by  the  plaintiffs,  but  both  parties  suffered 
the  matter  to  drop  without  completing  any  new  arrangement,  so 
that  the  question  must  turn  upon  the  construction  of  the  first 
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letter  of  the  defendant ;  and  in  respect  to  that^  it  is  clear  that 
he  did  not  make  an  absolute  ofier  to  deliver  the  logwood  in  June, 
as  assumed  in  the  declaration.  All  he  did  was  to  express  a 
confident  opinion  that  the  vessels  would  arrive  in  June,  and 
promised  to  the  effect  that  the  plaintifis  should  have  their  log- 
wood from  the  first  cargo ;  but  they  never  accepted  those  terms, 
and  the  matter  was  suffered  to  drop  without  any  new  arrange- 
ment having  been  accepted.  Tested  by  these  views,  it  is  clear 
that  the  plaintiffii  are  entitled  to  recover  as  damages  the  difiference 
between  the  contract  price  of  the  logwood  and  the  market  value 
of  the  same  on  the  15th  of  February,  at  the  time  the  defendant 
stipulated  to  deliver  the  same  in  the  original  contract. 
Hearing  if  necessary  as  to  judgment. 


NOVEMBER  VERM,    1867. 


LucwDX  Jambs,  Administratrix  of  Chables  T.  James,  v.  Atlantic 

Dklainb  CTompaky  et  a2t.* 

The  treasurer  of  the  corporation,  respondent,  fVimlshed  to  the  assignee  in  insolTency  of 
the  complainant  an  incorrect  and  nntme  statement  of  the  account  between  them  and  ttie 
complainant,  by  which  the  assignee  was  induced  to  entertain  a  proposiUon  to  wltli- 
draw  a  suit  of  the  complainant  against  the  corporation,  and  which  resulted  in  the  execu- 
tion of  mutual  releases  between  the  assignee  and  the  corporation  in  respect  to  all  the 
interest  of  the  complainant.  The  complainant  never  aasented  to  the  propoeition  or  the 
settlement,  but  they  were  procured  with  his  assignee,  by  the  fidse  statement  of  the  ac- 
counts by  the  treasurer  of  the  corporation,  ffdd,  that  the  oomphiinant  was  entitled  to 
a  decree,  according  to  the  prayer  of  the  bill,  unless  the  corporation  had  other  de- 
fences which  could  be  sustained. 

The  settlement  being  prejudicial  to  the  complainant,  the  assignor,  he  iras  entitled  to  the 
residue  of  his  estate,  if  any,  in  the  hands  of  the  corporation,  after  his  debts  outstanding 
at  the  date  of  the  assignment  were  paid. 

By  the  extinguishment  of  the  debts  the  assignee  became  the  trustee  of  the  oomplainaat, 
and  the  latter  became  clothed  with  all  the  rights  and  powers  of  cts<ia  que  inut,  to  the 
same  extent  as  the  creditors  previously  had»whose  claims  he  had  extinguished. 

*  This  case  is  inserted  at  this  place  because  of  its  connection  with  the  following 
one. 
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The  complainant  was  the  proper  party  to  come  into  a  Gonrt  of  Equity  and  pursue  the 
trust  estate,  it  appearing  that  it  had  been  improperly  parted  with  by  the  trustee. 

When  the  objects  of  the  trust  are  ftilfilled,  equity  will  compel  a  conveyance  to  the  cestoi 
JIM  fms^  he  being  the  sole  beneficiary. 

Bill  in  Equity  praying  that  a  release  given  by  the  assignee  in 
insolyencj  of  the  complainant  to  the  corporation  respondent, 
might  be  declared  void,  and  that  it  might  be  set  aside  as  having 
been  obtained  by  fraudulent  representations  and  concealments, 
and  for  certain  other  specific  relief. 

The  original  complainant,  on  the  1st  of  January,  1851,  entered 
into  a  contract  with  certain  persons  therein  named  to  erect  cer- 
tain buildings  of  certain  prescribed  dimensions  adapted  to  the 
purpose  of  a  factory  for  the^  manufacture  of  delaines.  The  terms 
of  the  contract  required  that  the  other  contracting  parties  should 
famish  the  land  for  the  site,  and  that  they  should  pay  to  the 
complainant  for  the  materials  to  be  furnished  by  him  in  erecting 
the  mills  and  supplying  them  with  machinery,  and  for  his  ser- 
vices, the  sum  of  8  260,000  in  certain  instalments,  as  therein 
provided.  The  conditions  of  the  instrument  required  the  com- 
plainant to  complete  the  works  by  the  1st  of  August  following, 
and  the  stipulation  was  that  he  should  take  the  general  charge 
of  the  mills  for  the  term  of  two  years  from  the  date  of  the  con- 
tract. Progress  was  made  in  the  works ;  but  the  parties,  in  May 
of  that  year,  procured  an  act  of  incorporation  and  made  a  sup- 
plemental contract  in  which  the  original  complainant  agreed  that 
the  respondent  corporation  might  assimie  the  entire  obligations 
of  those  who  had  contracted  with  him,  and  that  he  would  proceed 
to  complete  the  contract  as  if  it  had  been  originally  made  with 
the  respondent  corporation,  and  stipulated  to  discharge  the  indi- 
vidual parties  from  all  liability,  except  as  stockholders  of  the 
company.  It  was  conceded  that  the  company  was  duly  organized 
with  a  capital  stock  of  $  800,000,  divided  into  shares  of  9 1,000 
each,  and  the  record  shows  that  the  complainant  subscribed  for 
one  half  of  the  amount  of  the  capital  stock.  Unable  to  complete 
the  undertaking  without  a  loan,  the  complainant,  on  the  1st  of 
August,  in  the  same  year,  borrowed  of  the  other  contracting  par- 
ties the  sum  of  $  75,000  to  carry  on  the  work,  and  as  security 
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for  the  payment  of  the  same,  gare  them  a  mortgage  of  that 
date  of  his  homestead  and  other  yalnable  real  estate,  and  of  all 
his  interest  in  the  respondent  corporation,  and  of  other  rights 
and  interests.  They  made  the  adranoe,  but  it  was  not  sufficient 
to  enable  him  to  complete  the  undertaking,  and  on  the  2d 
of  September  of  that  year  he  made  an  assignment  of  all  his 
estate,  real  and  personal  and  mixed,  in  trust  for  his  creditors. 
Due  conveyances  of  the  same  were  accordingly  executed,  but  the 
terms  of  the  instrument  empowered  and  required  the  assignee 
to  complete  the  contract  with  the  respondent  corporation.  Pur- 
suant to  that  authority  and  requirement  the  assignee  completed 
the  buildings  and  put  the  mill  in  operation,  and  proceeded  to 
execute  the  other  trusts  created  under  the  instrument  of  assign* 
ment.  The  clear  inference  from  the  record  was,  that  the  factory, 
including  the  buildings  and  machinery,  was  completed  by  the 
assignee  under  the  provisions  giving  that  authority  in  the  instru- 
ment of  assignment,  and  it  did  not  appear  that  the  respondent 
corporation  made  any  objections  to  the  acceptance  of  the  works 
when  the  same  were  ready  for  delivery. 

Efforts  were  made  by  the  complainant  to  raise  money  to  pay  his 
debts,  and  to  secure  a  reconveyance  of  the  property,  rights,  and 
credits  assigned  and  mortgaged,  and  as  a  means  of  promoting  that 
object  he  requested  the  treasurer  of  the  respondent  corporation  to 
furnish  him  with  a  statement  of  the  company's  accounts  with  his 
estate,  with  a  view  to  the  settlement  of  the  same ;  but  the  treas- 
urer of  the  company  refiised  to  furnish  any  such  statement,  and  the 
complainant,  as  he  alleged,  was  thereby  prevented  from  procuring 
the  necessary  means  for  that  purpose.  An  attempt  was  also  made 
by  the  treasurer  of  the  company,  under  a  power  contained  in  the 
mortgage,  to  sell  the  homestead  and  other  separate  property  of 
the  complainant,  mortgaged  to  secure  the  loan ;  but  the  allega- 
tion was  that  the  company  and  their  treasurer  were  prevented  from 
so  doing  by  a  writ  of  injunction  issued  from  the  State  Court. 
Enjoined  from  selling  the  interest  of  the  complainant,  the  charge 
was  that  the  respondent  corporation  and  tlieir  treasurer  instituted 
other  means  to  secure  the  absolute  control  of  his  stock,  and  to 
accomplish  the  same  end.    Being  enjoined  not  to  sell  at  the  suit 
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of  the  assignee,  and  being  again  requested  to  ftimish  a  true 
statement  of  the  acconnts,  their  treasurer  furnished  a  statement 
to  the  assignee.  The  material  charge  of  the  bill  of  complaint  was, 
that  the  statement  so  furnished  was  incorrect  and  untrue,  and 
that  it  was  so  made  and  rendered  with  intent  to  deceive  and 
defraud  the  assignee ;  and  that  the  assignee  was  thereby  de- 
ceived as  to  the  true  state  of  their  accounts ;  and  that  he  was 
hereby  induced  to  entertain  a  proposition  which  resulted  in  the 
withdrawal  of  the  injunction  suit,  and  in  the  execution  of  mutual 
releases  between  him  as  such  assignee  and  the  respondent  cor- 
poration  in  respect  to  the  entire  interest  of  the  complainant  in 
all  the  assigned  and  mortgaged  property.  The  avennent  of 
the  bill  of  complaint  was,  that  the  complainant  never  assented 
to  the  proposition  or  to  the  settlement,  but  that  the  same  was 
influenced  and  procured  by  the  false  statement  of  the  accounts 
between  the  parties,  as  rendered  by  the  treasurer  of  the  respon- 
dent  corporation. 

The  principal  issue  between  the  parties  grew  out  of  the  charge 
of  fraudulent  representation  and  concealment,  which  was  ex* 
pressly  denied  in  the  answer. 

c7.  ff.  PariOM^  T.  A.  Jenck$y  Caleb  Owihing^  for  complainant. 

Alrdham  Payncj  M.  W.  Gheene^  for  respondents. 

CuFFOBB,  J.  .  Before  proceeding  to  consider  the  merits  of  the 
issue,  it  becomes  necessary  to  determine  the  question  as  to  the 
competency  of  certain  witnesses  examined  by  the  respondents. 

Two  depositions,  to  wit,  that  of  George  W.  Chapin  and  that 
of  Lyman  B.  Frieze,  offered  by  the  respondents,  are  objected  to 
by  the  complainant,  because  they  are  parties  to  the  suit.  They 
were  both  taken  (as  now  offered)  subsequent  to  the  passage 
of  the  Act  of  thej  8d  of  March,  1865,  which  provides  that  in 
actions  by  or  against  executors,  administrators,  or  guardians,  in 
which  judgment  may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  any 
transaction  with  or  statement  by  the  testator,  intestate,  or  ward, 
tmless  called  to  testify  thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court.  13  Stat,  at  Large,  588.  The 
original  complainant  died  in  October,  1862,  intestate,  as  appears 
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by  the  record.  Tested  by  the  foregoing  proTision  alone,  it  is 
quite  clear  that  the  deponents  are  not  competent  witnesses  to 
testify  against  the  present  complainant  as  to  any  transaction 
with  or  statement  by  her  intestate,  as  they  were  not  called  to 
testify  by  the  opposite  party,  nor  required  to  testify  by  the  court 
Application  for  such  an  order  was  never  made  to  the  court,  and 
none  such  was  ever  passed  in  the  case.  None  of  the  prior  pro- 
ceedings have  any  effect  to  take  the  two  depositions  out  of  the 
operation  of  that  provision  of  law.  Both  of  the  deponents  gave 
depositions  in  the  case  before  the  first  hearing  upon  the  merits. 
They  were  taken  at  that  time  also  by  the  respondents  upon  the 
ground  that  the  practice  of  the  State  Courts  furnished  the  role 
of  decision ;  but  they  were  stricken  out  by  the  order  of  the  court 
before  the  hearing,  because  parties,  except  in  certain  special  cases, 
were  not,  under  the  general  rules  of  equity  law,  competent  wit- 
nesses in  suits  in  equity,  as  previously  decided  by  this  court. 
Subsequently  the  parties  were  heard,  and  the  case  was  held  under 
advisement ;  but  the  court,  at  the  June  term,  ordered  that  the 
same  should  be  reargued,  and  thereupon  it  was  ordered,  upon 
motion  and  consent  of  parties,  that  the  time  for  taking  further 
testimony  be  extended  to  the  1st  of  November,  in  the  same  year. 
In  the  mean  time  the  complainant  died,  and  the  cause  being  re- 
vived, the  time  for  taking  testimony  was  extended  from  time  to 
time,  imtil  the  1st  of  April,  1865,  as  appears  in  the  supplemental 
record.  Suffice  it  to  say,  that  both  of  these  depositions  were 
taken  subsequent  to  the  Act  of  the  8d  of  March,  1865,  and  the 
question  of  the  competency  of  the  deponents  is  controlled  by  that 
provision. 

Any  restatement  of  the  facts  proved,  except  to  a  limited  ex- 
tent, is  unnecessary,  as  they  are  succinctly  stated  in  the  narra- 
tive of  the  case.  The  execution  of  the  contract  and  of  the  mort- 
gage is  admitted,  and  there  is  no  controversy  as  to  the  deed  of 
assignment  and  the  appointment  of  the  assignee  in  insolvency. 
Satisfactory  proof,  also,  is  exhibited  that  he  completed  the  con- 
tract, and  that  the  buildings  and  machinery  were  accepted  by 
the  other  contracting  parties.  The  respondents  admit  that  the 
mutual  releases  as  between  the  company  and  the  assignee,  as  set 
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forth  in  the  bill  of  complaint,  were  dulj  executed.  The  effect 
of  these  seyeral  instruments  was,  that  the  entire  interest  of  the 
original  complainant  in  the  company  property  and  in  the  capital 
stock,  and  his  entire  interest  in  the  mortgaged  estate,  passed 
into  the  hands  of  the  respondent  corporation.  Mention  is  not 
made  of  the  fact  that  the  mortgage  was  executed  to  the  treasurer 
of  the  company,  as  it  is  not  controverted  that  he  held  it  as  trustee 
for  the  company.  The  corporation  respondents  claimed  a  lien 
upon  the  stock  held  by  the  original  complainant,  under  the  pro- 
visions of  their  charter ;  and  it  is  fully  proved  that  their  treasurer 
in  February,  1858,  advertised  the  other  mortgaged  property  for 
sale,  and  that  they  were  prevented  from  carrying  out  their  inten- 
tion by  the  injunction  suit  prosecuted  by  the  aaisignee.  They  also 
claimed  damages  for  the  delay  in  completion  of  the  contract, 
but  the  original  complainant  claimed  a  much  larger  sum  for 
moneys  expended  in  extra  work  not  included  in  the  contract. 

Full  proof  is  also  exhibited  that  the  treasurer  of  the  respon- 
dent corporation  was  several  times  requested  to  furnish  a  true 
statement  of  the  accounts  between  the  parties,  and  that  the  only 
one  he  ever  did  present  deserving  the  name  is  the  one  he  pre- 
sented, or  caused  to  be  presented,  to  the  assignee,  and  which 
was  used  as  the  basis  of  the  computations  at  the  date  of  the  set- 
tlement. Beyond  question,  that  statement  was  inaccurate  in 
large  amounts,  and  greatly  so  to  the  prejudice  of  the  original 
complainant. 

Viewed  in  every  aspect,  it  is  the  conclusion  of  the  court,  not 
only  that  it  was  false,  but  that  it  was  furnished  with  the  in- 
tent to  deceive  and  defraud,  by  promoting  a  settlement  preju- 
dicial to  the  original  complainant,  and  more  favorable  to  the 
respondent  corporation  than  truth  and  justice  would  admit. 
Such  being  the  views  of  the  court,  it  is  clear  that  the  complain- 
ant is  entitled  to  a  decree,  imless  some  one  or  more,  of  the  de- 
fences can  be  sustained. 

The  settled  rule  of  law  is,  that  the  assignor  in  such  a  case  is 
entitled  to  the  residue  of  the  estate,  after  his  debts  outstanding 
at  the  date  of  the  assignment,  are  paid.  HdUey  v.  WkUney^ 
4  Mas.  222 ;  BraAear  v.  Wat^  7  Pet  608.    By  the  extinguish- 
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ment  of  the  debts,  the  assignee  became  ihe  trustee  of  the  com- 
plainant ;  and  the  latter,  as  the  assignor,  became  clothed  with 
all  the  rights  and  powers  of  a  eeihU  que  tnut  to  the  same  extent 
as  the  creditors  preTioosly  had  whose  claims  he  had  extinguished. 
Loutarui  y.  &«.  Co.^  6  Pick.  81.  Consequent! j  the  complainant 
was  the  proper  pariy  to  come  into  a  Court  of  Equity,  and  pur- 
sue the  trust  estate,  it  appearing  that  it  had  been  fraudulently  or 
improperly  parted  with  by  the  trustee.  Story,  Eq.  P.,  §  221 ; 
Oliver  y.  PiatU  8  How.  400 ;  Lewin  on  Trusts,  780 ;  SbvendM 
T.  Afmedejfj  2  Soh.  A  Lef.  688. 

Where  the  purposes  of  the  trust  haye  been  satisfied,  equity  in 
a  proper  case  will  compel  a  conyeyance  from  the  trustee  to  cettui 
que  truetj  as  he  has  the  sole  beneficial  interest. 

The  argument  for  the  respondent  is  that  these  principles  can- 
not apply  in  this  case,  because  it  appears  that  two  of  the  debts  of 
the  original  complainant  haye  not  been  paid.  Much  weight  would 
be  giyen  to  that  objection  as  between  the  assignor  and  assignee, 
if  the  estate  continued  in  the  latter,  and  he  was  still  engaged  in 
executing  the  trust ;  but  when  it  appears  that  the  trust  property 
has  been  fraudulently  or  improperly  conyeyed  to  another,  not  as 
a  means  of  executing,  but  as  a  means  of  extinguishing  the  leyer- 
sionary  interest  of  the  assignor,  tiie  objection  cannot  be  sustained. 
The  rights  of  such  creditors  in  such  a  case  will  be  protected  in 
the  decree  granting  relief.  Want  of  diligence  in  the  institution 
of  the  suit  is  another  defence  much  pressed  in  the  argument. 
*Fhe  record  shows  that  the  mutual  releases  were  executed  on 
the  2d  of  March,  1858 ;  and  the  bill  of  complaint  was  filed 
on  the  1st  of  March,  1869,  before  the  claim  was  barred  by  the 
Statute  of  Limitations.  But  the  argument  is,  that  staleness  of 
claim  is  often  admitted  in  equity  as  a  good  answer  to  a  bill  of 
complaint,  when  the  period  which  has  elapsed  is  less  than  the 
time  required  as  a  legal  bar  to  a  common-law  suit,  and  the  prop- 
osition  is  correct,  as  was  held  by  this  court,  and  has  since  been 
aflSrmed  in  the  Supreme  Court.  Badger  y.  Badger^  2  Wall.  94. 
The  correctness  of  that  rule,  properly  applied,  cannot  be  doubted, 
but  it  is  equally  clear  that  it  should  seldom  or  neyer  be  applied 
in  cases  of  trust,  where  the  means  of  knowledge  are  wholly  or 
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eren  chiefly  on  one  side.  When  the  fraud  charged  and  proved 
consists  of  misrepresentations  and  concealments.  Courts  of  Equity 
are  reluctant  to  apply  the  rule  at  all,  unless  it  appear  that  the 
rights  of  innocent  third  parties  will  be  injuriously  adSected  if  that 
defence  is  oyemiled.  The  affairs  of  the  complainant  had  become 
much  complicated,  and  the  evidence  shows  that  the  mutual  re- 
leases were  executed  without  his  consent  and  against  his  wishes. 
He  lost  by  the  arrangement,  not  only  all  claim  to  the  possession 
or  control  of  the  property,  but  all  direct  means  of  consulting  the 
books  and  papers  containing  the  evidence  of  his  rights.  Look- 
ing at  the  circumstances  of  the  case,  I  am  clearly  of  the  opinion 
that  it  is  one  where  equity  will  apply  that  rule.  Provost  v. 
OratZj  6  Wheat.  481 ;  Michoud  v.  Girod,  4  How.  508  ;  Baker  v. 
Whiivffj  8  Sum.  486 ;  2  Story,  Eq.  Jur.  §§  15,  20. 

The  details  of  the  evidence  have  purposely  been  avoided,  as 
the  case  is  one,  if  the  decree  be  for  the  complainant,  which  must 
go  to  a  master,  where  further  testimony  may  be  taken  as  to 
amounts. 

The  conclusion  of  the  court  is,  that  the  complainant  is  entitled 
to  a  decree ;  that  the  release  of  March  2, 1858,  given  by  the  as- 
signee to  the  respondent  corporation,  is  void,  and  that  the  same 
be  set  aside  as  having  been  obtained  by  fraudulent  representation 
and  concealment ;  and  also  to  a  decree  for  an  account,  including 
an  account  of  all  assigned  and  mortgaged  property,  subject  to 
the  payment  of  the  debts,  if  any,  due  to  the  creditors  of  the  as- 
signor, as  secured  in  the  instrument  of  assignment,  reserving  all 
further  orders  or  decrees  as  for  other  specific  relief  or  otherwise, 
until  the  true  state  of  the  accounts  is  fully  ascertained. 

Decree  accordingly,  and  the  case  must  be  referred  to  a  master, 
to  state  the  account  for  the  consideration  of  the  court. 
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JUNE     TERM,  1878. 


LuciNPA  James,  Administratrix,  in  Equitj,  v.  Thb  Atlantig  Db- 

LAiNB  Company  et  aU. 

BEFORE  CLIFFORD  AND  ENOWLES,  JJ. 

The  complainant  agreed  with  certain  firms  to  constmct  and  pat  in  operation  a  factory. 
To  obtain  and  secure  a  loan  of  money  from  these  firms,  he  executed  a  mortgage,  with 
power  of  sale  for  breach  of  condition,  to  the  treasurer  of  the  company,  as  trustee  for  the 
corporation,  upon  all  his  stock  and  interest  in  the  company.  He  also  executed  to  the 
same  firm,  as  trustee  of  the  lenders  of  the  credit,  separate  mortgages  of  the  same  kind 
upon  his  homestead  and  farm,  together  with  other  property.  Subsequently  failing,  he 
made  an  assignment  of  his  property.  By  the  terms  of  the  assignment  the  liability  to 
the  company  was  made  a  charge  upon  the  assets  named  in  the  assignment,  with  direc- 
tions to  the  assignee  to  apply  all  the  assigned  estate,  as  he  could,  to  the  fulfilment  of  the 
contract  of  the  assignor  for  the  building  and  equipment  of  the  mill.  The  assignee  made 
an  arrangement  with  the  company  to  furnish  the  money  to  forward  the  contract  of  the 
assignor,  and  charge  the  same  to  the  assets  in  his  hands.  Under  this  arrangement  &e 
factory  was  completed.  The  assignor  continuing  embarrassed,  the  trustee  was  directed 
to  advertise  the  properties  for  sale.  The  assignee  failing  to  raise  the  amount  necessary 
to  meet  the  assignor's  liabilities,  wrote  to  the  treasurer  of  the  company  demanding  a 
statement  of  the  condition  of  the  company,  so  that  he  could  represent  the  asatgnor'i 
stock  in  its  trae  light  and  sell  it  for  its  true  value.  The  trustee  stated  that  such  an  ac- 
count could  not  be  given,  and  the  assignee  then  obtained  an  injunction  restraining  the 
proposed  sale  of  tlie  stocks  until  the  further  order  of  the  court  Certain  of  the  mort> 
gagor*s  creditors  tendered  to  the  company  the  amount  of  the  mortgage  debt  which  ths 
company  refused  to  accept,  and  the*  court  passed  an  order  enjoining  the  sale  unless  the 
trustee  would  file  a  stipulation  not  to  enforce  the  mortgage  against  property  subject  to 
the  lien  of  the  complainant  In  that  suit.  Two  suits  were  pending  to  redeem  the  proper- 
ties mortgaged,  and  the  order  restraining  the  sale  of  the  stock  was  in  force  when  the  sale 
of  the  homestead  took  place.  On  that  day  the  trustee  sent  to  the  assignee  a  paper  de- 
scribed as  a  statement  of  the  company's  affairs.  He  afterwards  on  oath  acknowledged 
that  it  was  transcribed  from  a  private  memorandum  kept  by  him,  and  it  nowhere 
appeared  on  the  company's  books.  Held:  That  being  famished  as  a  copy  from  the 
company's  books,  it  must  be  assumed  that  the  assignee  received  it  as  an  ofScial  account 
and  gave  it  full  credence  as  furnished  by  the  company's  officers. 

That  the  alleged  statement  was  not  only  false,  but  furnished  with  intent  to  deceive  and  de- 
fraud by  promoting  a  settlement  prejudicial  to  the  mortgagor  and  more  favorable  to  the 
company  than  truth  and  justice  would  admit. 

That  in  such  case  the  assignor  is  entitled  to  take  the  residue  of  the  estate  after  his  debts 
outstanding  at  the  date  of  the  assignment  are  paid. 

That  by  the  extingaishment  of  the  debts  the  assignee  became  the  trustee  of  the  assignor, 
and  the  latter  clothed  with  all  the  rights  of  cestej  gas  trvit  to  the  same  extent  as  the 
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crediton  prerioasly  had  beep  whose  debts  he  bad  eztingnished  ;  and  conieqnenffy  the 
complainant  oould  come  hito  a  Court  of  Equity  and  pnrsne  the  trnst  estate,  it  having  been 
frandnlently  or  improperly  parted  with  by  the  trustee,  and  that  under  the  decretal  order 
the  compUdnant  was  entitled  to  redeem  the  mortgaged  property  just  as  her  intestate 
might  have  done,  if  the  settlement  and  release  had  never  been  executed. 
This  case  was  twice  referred  to  a  master,  but  inasmuch  as  the  exceptions  which  accom- 
panied the  respective  reports  made  it  necessary,  if  attempting  to  decide  the  case  at  this 
stage,  for  the  court  to  ac^udicate  the  whole  controversy  as  if  no  reference  had  been 
made,  the  court  again  sent  the  whole  case  to  the  master  with  specific  instructions  for  a 
statement  of  the  accounts  between  the  parties. 

Exceptions  to  master's  report  recommitted,  supplemental  re- 
port and  exceptions  to  supplemental  report.* 

Certain  mercantile  firms,  desirous  of  engaging  in  the  manu- 
facture of  fabrics  known  as  delaines,  contracted  with  the  original 
complainant  to  construct  a  factory  for  the  purpose,  and  to  put 
the  same  in  operation,  as  he  was  known  to  possess  great  skill 
and  experience  in  such  enterprises,  as  well  in  the  choice  of  sites 
and  making  the  necessary  erections,  as  in  the  selection  of  ma- 
chinery and  putting  the  same  in  operation. 

Five  firms  entered  into  an  association  for  the  purpose  before 
they  were  incorporated,  and  to  accomplish  the  object  they  agreed 
to  create  a  stock  of  three  hundred  shares  of  $1000  each ;  and  it 
appeared  that  the  complainant  became  the  subscriber  for  one  half 
the  amount,  and  that  they  also  contracted  with  him  to  build  and 
equip  the  mill  and  put  it  in  operation  for  the  sum  of  $  260,000. 
He  made  that  contract  on  the  1st  of  January,  1851,  prior  to  the 
passage  of  the  act  incorporating  the  company,  which  became  a 
law  at  the  next  session  of  the  Legislature  of  the  State,  which 
convened  in  May  following.  Slight  alterations  were  made  in  the 
contract  by  mutual  consent  subsequent  to  the  act  of  incorpora- 
tion, and  on  the  Ist  of  August  of  the  same  year,  the  complainant 
associated  with  him  his  son-in-law  as  a  contractor,  and  the  incor- 
porated company  assumed  the  entire  obligations  of  the  contract 
as  the  other  contracting  party.  Application  was  made  at  the 
same  time  by  the  complainant  to  the  five  firms  whose  members 
subscribed  for  the  other  half  of  the  stock  of  the  company,  for  a 

*  The  first  opinion  delivered  in  this  case  by  Judge  Clifford  may  be  found  ante 
p.  614. 
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loan  of  i  75,000,  and  it  appears  that  tliej  advanced  him  the 
amount  for  which  he  applied  by  signing  accommodation  notes 
and  by  accepting  his  drafts,  and  that  he  gave  them  satis&ctoiy 
security  for  the  loan  in  a  mortgage  executed  to  the  treasurer  of 
the  company,  as  trustee  for  the  corporation,  which  made  the  ad- 
vances, including  in  the  instrument  all  his  interest  in  the  stock 
and  property  of  the  company.  He  also  executed  to  the  same 
person,  as  trustee  of  the  lenders  of  the  credit,  separate  mortgages 
of  his  homestead  in  the  city  of  Providence,  and  of  his  farm  in 
the  town  of  Scituate,  together  with  certain  bonds  and  notes  of  a 
Western  corporation.  Though  he  obtained  the  pecuniary  assist- 
ance for  which  he  applied,  yet  it  was  not  sufficient  for  the  pur- 
pose, and  on  the  2d  of  September  of  the  same  year  he  failed  in 
business,  and  made  an  assignment  of  all  his  property  of  every 
name  and  description  to  an  assignee.  His  assets  consisted  of 
the  several  properties  described  in  that  mortgage,  and  of  the 
other  real  and  personal  property,  stock  and  promissory  notes 
specified  in  the  schedule  annexed  to  the  second  deposition  of  the 
assignee,  as  exhibited  in  the  record.  By  the  terms  of  the  instru- 
ment, he  made  his  liability  under  the  contract  with  the  company 
for  building  and  equipping  the  mill,  a  charge  upon  the  assets  spe- 
cified  in  the  assignment,  and  directed  the  assignee  to  apply  all  the 
assigned  estate,  as  the  same  should  come  to  his  hands,  to  the  ful- 
filment of  that  contract  so  far  as  the  same  was  necessary  to  build 
and  equip  the  mill  and  put  the  same  in  operation. 

Due  acceptance  of  the  trust  was  made  by  the  assignee ;  but 
he  soon  found  that  means  to  carry  forward  the  work  could  not 
be  raised  fast  enough  by  converting  the  assigned  property  into 
money ;  and  to  obviate  that  difficulty  he  made  an  arrangement 
with  the  company,  through  their  treasurer,  to  supply  the  defir 
ciency,  and  to  charge  the  same  to  the  assets  in  his  hands.  Ad- 
vances were  made  by  the  treasurer  under  that  arrangement,  as 
claimed  by  the  respondents,  to  the  amount  of  $  58,814,  and  it  ap- 
peared that  the  assignee  completed  and  equipped  the  mill  early 
in  February,  subsequent  to  his  appointment,  and  that  the  mill 
with  its  machinery  was  delivered  to  the  company  in  the  course  of 
that  month.    Success  ultimately  attended  the  enterprise ;  but  the 
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contractor^  through  whose  skill  and  experience  it  was  originated 
and  put  in  operation,  continued  to  be  embarrassed,  always  claim- 
ing, howeyer,  that  he  would  be  able  in  time  to  meet  his  liabili- 
ties, and  that  the  property  mortgaged  to  the  company  would 
revert  to  him  under  circumstances  which  would  enable  him  to 
save  a  large  portion  of  his  estate.  Negotiations  to  that  end  were 
instituted  early  in  that  season,  and  were  continued  throughout  the 
year,  but  they  resulted  in  nothing  of  value  to  either  party. 
Power  to  sell  for  breaches  of  condition  was  conferred  upon  the 
mortgagee  or  trustee  in  each  of  the  mortgaged  deeds,  and  it 
appeared  that  the  person  for  whose  benefit  the  respective  mort- 
gages were  given  directed  the  trustee  to  advertise  the  several 
properties  for  sale  under  that  power,  it  being  understood  by  the 
moving  party  that  the  mortgaged  properties,  other  than  the 
stock  of  the  complainant  in  the  company,  should  all  be  first  sold 
and  applied  to  discharge  the  mortgage  debts.  All  of  the  adver- 
tisements bore  date  the  6th  of  February,  but  the  respective  sales 
were  appointed  for  different  days,  the  last  of  which,  to  wit,  the 
sale  of  the  homestead  and  of  the  stock  held  by  the  complain- 
ant in  the  company,  for  the  26th  of  that  month,  which  was  near 
the  close  of  a  short  session  of  Congress,  and  at  a  time  when  the 
assignor  of  the  several  properties  was  a  Senator  in  Congress,  and 
under  the  obligation  of  official  duty  to  attend  the  daily  sessions 
of  the  Senate.  Differences  of  opinion  existed  between  the  parties 
as  to  the  amount  due  from  the  mortgagor  to  the  company,  but  it 
was  known  to  the  assignee  that  the  sale  of  the  Warwick  farm 
and  other  collateral  securities  had  reduced  the  original  mortgage 
debt  to  $  52,000,  and  that  he  could  have  the  contemplated  sales 
postponed  if  he  could  raise  that  sum,  as  the  disputed  amounts 
were  under  arbitration ;  and  if  the  corporation  had  any  claim 
against  him  as  assignee,  they  could  enforce  it  by  their  charter 
lien,  or  in  due  course  of  legal  proceedings.  Efforts  of  various 
kinds  were  made  to  raise  the  necessary  Amount ;  but  the  assignee, 
finding  it  impossible  to  do  so,  in  the  absence  of  his  assignor,  on 
the  15th  of  February  addressed  a  written  communication  to  the 
treasurer  of  the  company,  and  demanded  ^'  a  statement  of  the 
condition,  standing,  and  accounts  of  the  company,"  so  that  he 
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might  be  able  to  represent  the  Btock  advertised  to  be  sold  in  its 
true  light,  ^^  and  make  it  sell  for  what  it  was  worth." 

Instead  of  complying  with  that  demand,  the  trustee  called  upon 
the  assignee  to  convince  him  that  such  an  account  could- not 
be  made  at  that  time,  and  he  professed  to  believe  that  the 
assignee  was  satisfied  with  his  explanations ;  but  it  was  evident 
that  he  was  under  a  mistake,  as  it  appeared  that,  failing  to  obtain 
the  required  statement,  he  instituted  a  suit  in  equity  in  the  State 
Court  against  the  trustee  to  enjoin  the  proposed  sales  of  the 
several  properties,  and  that  the  court,  no  satisfactory  accounts 
having  been  rendered,  enjoined  the  sale  of  the  stock  until  the 
further  order  of  the  court.  Proceedings  to  accomplish  the  same 
object  were  also  instituted  by  certain  creditors  of  the  mortgagor 
having  a  lien  upon  the  Scituate  farm,  in  the  course  of  which  the 
creditors  tendered  to  the  company  the  amount  of  the  mortgage 
debt,  which  the  company  refused  to  accept ;  and  the  court  passed 
an  order  enjoining  the  sale,  unless  the  trustee  would  file  a  stipu- 
lation not  to  enforce  the  mortgage  against  the  property  subject 
to  the  lien  of  the  complainant  in  that  suit.  Efibrts  were  made 
by  the  assignee  to  prevent  the  sale  of  the  homestead,  but  without 
success,  because  it  appeared  that  the  sale  was  made  at  the  time 
specified  in  the  advertisement  prepared  and  published  by  the 
trustee.  Two  days  before  the. sale  of  the  homestead,  the  assignee 
informed  the  mortgagor  that  he  had  succeeded  in  stopping  the 
sale  of  the  stocks,  but  that  the  application  for  an  injunction  as  to 
the  sale  of  the  other  properties  had  been  denied ;  and  it  appeared 
that  it  was  on  the  very  day  that  the  sale  of  the  homestead  took 
place  that  he  gave  to  his  assignee  a  full  description  of  the 
nature  of  the  efiforts  he  had  made  to  prevent  the  consummation 
of  that  design.  Such  a  statement  as  that  demanded  was  not 
furnished  during  the  controversy  growing  out  of  the  application 
to  enjoin  the  proposed  sales,  and  the  letter  of  the  assignee  ad- 
dressed to  the  assignor  on  the  day  of  the  sale,  furnished  no  evi- 
dence that  negotiations  were  pending  for  a  settlement,  or  for  a 
transfer  of  the  equities  of  redemption.  Two  suits  were  pending 
to  redeem  the  properties  mortgaged,  and  the  order  of  the  State 
Court  restraining  the  sale  of  the  stock  was  in  foil  force  when  the 


JUNE  TERM,  1878.  627 


Jamei  v.  Atlantic  Delaine  Co,  ei  ah. 


sale  of  the  bomestead  took  place.  Both  of  these  parties  were  in 
some  respects  the  representatives  of  the  original  owner  of  the 
property,  and  as  such  were  bonnd  to  good  faith  in  their  dealings 
with  the  same ;  but  they  were  pursuing  opposite  aims,  as  the 
trustee  was  endeavoring  to  effect  a  sale  of  the  mortgaged  prop- 
erties, and  the  assignee  was  exerting  all  his  power  to  prevent 
the  accomplishment  of  that  object.  Nothing  occurred  to  change 
these  relations  prior  to  the  sale  of  the  homestead ;  but  it  appeared 
that  the  trustee  on  the  same  day  addressed  a  letter  to  the  as- 
signee, enclosing  a  paper  which  he  described  ^^  as  a  statement  of 
the  affairs  of  our  company,"  without  making  any  reference  to  the 
fact  that  the  assignee  had  ten  or  twelve  days  before  demanded 
of  him  a  statement  of  the  condition,  standing,  and  accounts  of 
the  company,  which  he  had  neglected  and  refused  to  Aimish. 
A  similar  request  had  previously  been  made  and  refused,  and 
the  charge  was,  that  the  statement  as  furnished  was  incorrect  and 
untrue,  and  that  it  was  so  made  and  rendered  with  intent  to 
deceive  and  defraud  the  assignee,  and  that  the  assignee  was 
thereby  deceived  as  to  the  true  state  of  the  accounts,  and  that 
he  was  thereby  induced  to  entertain  a  proposition  which  resulted 
in  a  withdrawal  of  the  injunction  suit  and  in  the  execution  of 
mutual  releases  between  him  as  such  assignee  and  the  respon- 
dent corporation,  in  respect  to  the  entire  interest  of  the  com- 
plainant in  all  the  assigned  and  mortgaged  property. 

In  a  prior  opinion  in  the  same  case,  the  court  ordered  a  decree 
referring  the  same  to  a  master.*  By  that  order  the  court  set 
aside  the  instrument  of  release  and  settlement  executed  by  the 
assignee  of  the  original  complainant  to  the  treasurer  of  the  cor- 
poration respondents,  and  adjudged  and  decreed  that  the  same 
were  void,  as  having  been  obtained  by  the  assignee  by  fraudu- 
lent representations  and  concealment.  Such  an  adjudication 
entitling  the  complainant  to  relief,  the  court  sent  the  cause  to  a 
master  to  take  an  account  of  all  the  dealings  between  the  original 
complainant  and  his  assignee  and  the  respondent  company  or  their 
treasurer,  including  an  account  of  all  assigned  and  mortgaged  prop- 
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erty  held  bj  the  original  complainant,  and  bj  him  assigned  and 
mortgaged  to  those  parties,  or  which  passed  or  came  into  the 
hands,  possession,  or  control  of  the  respondent  company  or  their 
treasurer  mider  the  operation  of  the  said  instraments  of  settle- 
ment and  release,  and  in  any  other  manner  sabjecf  to  the  pay- 
ment of  the  debts,  if  any,  dae  to  the  creditors  of  the  original 
complainant,  as  secured  by  the  instrument  of  assignment. 

Pursuant  to  that  decretal  order,  the  master  gave  notice  and 
heard  the  parties,  and  on  the  10th  of  December,  1870,  made  his 
report  to  the  court,  annexed  to  which  were  the  exceptions  of  the 
parties  to  the  finding  of  the  master ;  and  the  court,  having  heard 
the  case  upon  the  exceptions  to  the  master's  report,  passed  an 
order  that  the  report  be  recommitted  to  the  master  with  instruc- 
tions that  he  append  to  it  a  supplemental  report  comprising  two 
summary  statements,  showing,  first,  the  result  to  which  he 
came  under  the  theory  of  accounting  first  adopted  on  motion  of 
the  complainant ;  secondly,  showing  the  result  to  which  he  came 
under  the  second  theory,  which  he  adopted  at  the  suggestion  of 
the  respondents,  reserving  the  exceptions  filed  by  each  party, 
and  giving  to  each  party  the  right  to  except  to  the  supplemental 
report. 

Enough  was  done  under  that  order  to  constitute,  as  the 
master  supposed,  a  compliance  with  these  instructionB,  and  he 
accordingly,  on  the  20th  of  June,  1872,  made  a  supplemental 
report  which  appeared  in  the  record.  Prior  to  the  hearing  upon 
the  exceptions  to  the  master's  report,  the  respondents  filed  a 
petition  for  a  rehearing  of  the  case  upon  the  merits,  but  they 
withdrew  the  same  at  the  suggestion  of  the  court  that  the  appli- 
cation was  premature  when  the  hearing  was  asked  upon  the 
exceptions,  it  being  understood  that  the  withdrawal  was  without 
prejudice  to  the  right  to  renew  it  at  the  proper  time.  On  the 
19th  of  August,  1872,  the  master  filed  his  supplemental  report, 
to  which  were  annexed  the  exceptions  of  the  respective  parties ; 
and  on  the  8d  of  September  following  the  respondents  filed  their 
petition  for  leave  to  review  the  original  decretal  order.  Suffi- 
cient appeared  in  the  original  record  to  satisfy  the  court  that  the 
exhibit  made  by  the  treasurer  of  the  company  to  the  assignee 
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as  the  basis  of  the  settlement  between  the  parties  was  erroneous 
and  false ;  and  the  court  accordingly  found  that  the  settlement 
and  release  executed  by  the  assignee  of  the  original  complainant 
were  obtained  by  fraudulent  representations  and  concealment. 

Certain  statements  appeared  in  the  original  report  of  the 
master  which  tended  to  show  that  the^court  erred  in  that  finding 
of  fact.  Such  also  were  the  yiews  of  the  respondents ;  and  it 
appeared  that  they,  in  pursuance  thereof,  on  the  8d  of  September 
in  the  same  year,  renewed  their  application  for  a  review  of  the 
original  case,  insisting  that  the  decretal  order  was  for  the  wrong 
party ;  and  it  also  appeared  that  the  court,  in  view  of  the  state* 
ments  contained  in  the  report  of  the  master,  tending  to  show 
that  the  court  erred  in  the  said  finding,  passed  an  order  grant* 
ing  a  rehearing  ^^  as  to  that  fSstct,"  and  gaye  leave  to  each  party 
to  take  further  proof  on  the  question  whether  the  statement  of 
the  accounts  furnished  by  the  treasurer  of  the  corporation  to  the 
assignee,  was  or  was  not  false,  as  found  by  the  court. 

Proofs  were  taken  by  both  parties  under  that  order,  and  the 
cause,  on  the  23d  of  October  following,  came  to  hearing  upon 
the  proofs  exhibited  and  the  exceptions  of  the  respective  parties 
to  the  supplemental  report  of  the  master. 

Jeu.  H.  Pars<ni8f  Thos.  A.  JenckeSj  and  Caleb  Ou%hing  for 
complainants. 

A.  Faynsy  B.  W.  Oreene^  and  B.  B.  Ourti$  for  respondents. 

Cliffobd,  J.  Questions  of  considerable  difficulty  are  pre- 
sented in  the  case,  which  arise  out  of  the  application  for  a 
review,  and  others  arise  upon  the  exceptions  filed  by  the  respec- 
tive parties  both  to  the  original  and  supplemental  reports  of  the 
master,  all  of  which  are  still  open  for  consideration,  as  it  was 
not  intended  that  any  of  them,  except  the  one  withdrawn  by  the 
complainant,  should  be  superseded  by  any  subsequent  order  in 
the  cause.  Before  attempting  to  examine  the  several  exceptions 
to  the  master's  report,  it  becomes  necessary  to  decide  whether 
the  view  of  the  court  as  embodied  in  the  decretal  order  is  cor* 
rect,  as  that  presents  a  preliminary  question  which,  if  decided 
in  favor  of  the  respondents,  will  terminate  the  controversy. 

Coming  to  the  application  for  review,  the  question  is,  whether 
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the  statement  of  the  accounts  furnished  by  the  treasurer  of  the 
i)orporation  to  the  assignee  of  the  original  complainant  was  or 
was  not  false,  as  found  by  the  court  in  the  opinion  delivered  at 
the  time  the  decretal  order  was  entered.  Aid  in  solving  the 
questions  presented  will  be  derived  from  a  proper  understanding 
of  the  exact  relations  which  the  parties  sustained  to  each  other 
in  the  original  transactions,  out  of  which  the  controversy  has 
arisen ;  and  for  that  purpose  it  will  be  necessary  to  refer  very 
briefly  to  the  original  record,  as  those  relations  commenced  in 
an  enterprise  which  originated  even  before  the  respondent  com- 
pany was  incorporated. 

[At  this  point  the  court  recited  the  facts  substantially  as  they 
appear  in  the  statement.] 

Facts  and  circumstances  were  introduced  at  the  original  hear- 
ing sufficient  to  satisfy  the  court  that  the  charge  made  in  the 
bill  of  complaint  was  true,  and  the  court  accordingly  entered  the 
decretal  order,  which  is  the  subject  of  complaint  in  the  applica- 
tion for  a  rehearing. 

Having  carefidly  weighed  the  facts  and  circumstances  intro- 
duced in  evidence,  the  court  came  to  the  conclusion  that  the 
release  given  by  the  assignee  to  the  company  was  void,  ajid 
acyudged  and  decreed  that  the  same  be  set  aside  as  having  been 
obtained  by  fraudulent  representations  and  concealments.  Cer- 
tain suggestions  were  made  at  the  recent  argument  to  the  effect 
that  the  exhibit  in  question  was  not  properly  before  the  court  at 
the  final  hearing,  when  the  decretal  order  under  revision  was 
entered ;  but  it  cannot  be  necessary  to  consume  time  in  discuss- 
ing that  proposition,  as  the  record  is  full  of  evidence  to  refute 
it,  and  to  show  that  both  parties,  as  well  as  the  court,  treated  it 
as  a  most  material  part  of  the  proofs  of  the  case.  Undoubtedly 
it  first  came  into  the  case  as  an  exhibit  to  the  deposition  of  the 
treasurer  of  the  company,  and  it  is  equally  true  that  certain  por- 
tions of  his  deposition  were  excluded  as  unauthorized  at  that 
time  by  the  acts  of  Congress ;  but  the  record  shows  that  the  time 
for  taking  proofs  was  subsequently  enlarged,  which  enabled  the 
respondents  to  retake  that  deposition  and  some  others  which  had 
been  excluded  under  the  same  ruling,  Oongress  having  in  the 
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mean  time  made  parties  competent  witnesses  in  equity  suits  as  well 
as  in  actions  at  law.  Nor  is  there  any  doubt  entertained  that 
the  decision  was  correct  upon  the  eyidence  then  before  the  court 
in  entering  the  decretal  order.  Much  discussion  on  that  topic  is 
unnecessary,  as  the  proposition  is  scarcely  denied. 

Suppose  that  it  is  so,  still  it  is  insisted  that  the  new  evidence 
taken  under  the  recent  leave  granted  for  that  purpose  is  suffi- 
cient to  show  that  the  finding  of  the  court  was  erroneous ;  but 
the  court  is  not  able  to  concur  in  that  view.  Instead  of  that  the 
new  evidence  convinces  the  court  that  the  original  decision  was 
correct,  and  that  the  release  executed  by  the  assignee  was  prop- 
erly set  aside,  as  having  been  obtained  by  fraudqlent  representa- 
tions and  concealment.  Considerable  embarrassment,  it  must  be 
confessed,  was  experienced  in  conducting  the  original  investigSr 
tion,  as  the  books  of  the  company  were  not  before  the  court ; 
but  the  hcia  and  circumstances  adduced  in  evidence  were  amply 
sufficient  to  convince  the  court  that  the  account  exhibited  was 
not  an  official  account  made  by  the  company  or  by  its  managers, 
and  that  it  was  not  an  account  copied  from  any  official  statement 
of  the  affiiirs  of  the  company  in  respect  to  its  dealings  with  the 
original  complainant.  All  doubt  upon  the  subject  is  now  re- 
moved, as  the  party  who  furnished  it  to  the  assignee,  as  the 
basis  of  the  settlement,  confesses  under  oath  that  it  was  tran- 
scribed from  a  private  memorandum  kept  by  him,  and  that  it 
nowhere  appears  on  the  books  of  the  company  as  an  exhibit  of 
their  affiiirs,  which,  of  itself,  in  view  of  the  circumstances  attend- 
ing the  settlement  and  transfer,  is  sufficient  to  justify  the  finding 
of  the  court,  as  it  falsely  purports  to  be  ^^  a  true  copy  from  the 
books."  Reference  to  the  charter  will  show  that  the  annual 
meetings  of  the  company  were  required  to  be  held  on  the  first 
Wednesday  of  February  in  each  year,  and  the  by-laws  require 
that  the  directors  at  each  annual  meeting  should  give  a  sum- 
mary account  of  their  management  to  the  company  for  the  pre- 
ceding year,  and  at  all  other  times  when  required  by  the  stock- 
holders representing  one  third  of  the  capital  stock.  Apart 
from  that  it  was  also  made  the  duty  of  the  treasurer  to  render 
to  the  directors  semi-annually  an  account  of  the  affiiirs  of  the 
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company,  and  at  all  other  times  when  required,  and  at  each 
annual  meeting  to  exhibit  his  account  to  the  corporation.  Inr 
asmuch  as  this  statement  was  famished  as  a  true  copy  from  the 
books,  it  must  be  assumed  that  the  assignee  receiyed  it  as  an 
o£Scial  account,  made  under  the  obligation  of  law  and  of  the  con- 
tract between  the  parties  to  which  it  related,  and  that  he  gaye  it 
fiill  credence  as  an  official  exhibit  made  hj  the  proper  officers  of 
the  company  in  the  performance  of  their  appropriate  duties. 

Nothing  of  the  kind,  however,  appears  on  any  of  the  books, 
and  the  party  who  fiimished  it  testifies  under  oath  that  **  it  came 
from  my  private  letter  book."  Items  of  large  amount  were  in- 
cluded in  the  statement,  which  do  not  appear  in  the  books  at 
all,  and  some  of  those  which  do  appear  are  erroneous  in  large 
amounts,  as  is  evident  from  the  proofs  exhibited  in  the  record, 
thus  fully  justifying  the  remark  of  the  court  in  the  former 
opinion  that  the  statement  was  inaccurate  in  large  amounts  and 
greatly  to  the  prejudice  of  the  original  complainant.  Viewed 
in  every  aspect,  it  is  the  conclusion  of  the  court,  not  only  that  it 
was  false,  but  that  it  was  furnished  with  the  intent  to  deceive  and 
defraud  by  promoting  a  settlement  prejudicial  to  the  original 
complainant  and  more  favorable  to  the  respondent  corporation 
than  truth  and  justice  would  admit. 

In  such  a  case  the  settled  rule  is,  that  the  assignor  is  entitled 
to  take  the  residue  of  the  estate  after  his  debts  outstanding  at 
the  date  of  the  assignment  are  paid.  HaUey  v.  WAitnej/y  4  Mas. 
222 ;  Braihear  v.  Westy  7  Pet.  608. 

By  the  extinguishment  of  the  debts  the  assignee  became  the 
trustee  of  the  assignor,  and  the  latter  became  clothed  with  all 
the  rights  and  powers  of  a  ceitui  que  trust,  to  the  same  extent  as 
the  creditors  previously  had  been  whose  claims  he  had  extin« 
guished.  Lazanu  v.  In%.  Co.,  6  Pick.  81.  Consequently  the 
original  complainant  was  the  proper  party  to  come  into  a  Court 
of  Equity  and  pursue  the  trust  estate,  it  appearing  that  it  had 
been  fraudulently  or  improperly  parted  with  by  the  trustee. 
Story,  Eq.  Plea.,  §  221 ;  Oliver  v.  PiaU,  S  How.  400 ;  Lewin 
on  Trusts,  780 ;  SovendeU  v.  Annesl^y  2  Sch.  &  Lef.  638. 

Tested  by  these  considerations,  tlie  court  is  of  the  opinion 
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that  its  finding  as  exhibited  by  the  decretal  order  is  correct,  and 
that  the  original  complainant  was  and  is  entitled  to  the  relief 
therein  adjudged  and  decreed.  Renewed  reference  to  the  de- 
fences set  up  in  the  answer  will  not  be  necessary,  as  those  mat- 
ters were  fullj  considered  in  the  former  opinion,  to  which 
reference  is  made  as  expressive  of  the  present  conclusions  of 
the  court.  The  complainant  being  thus  entitled  to  relief,  the 
onlj  remaining  question  of  much  importance  is,  what  is  the 
proper  measure  of  that  relief,  which  is  a  question  of  great  diffi- 
eulty  and  embarrassment. 

Twice  the  court  has  referred  the  case  to  a  master,  with  a  view 
to  solve  the  difficulty  and  to  discover  the  true  theory  of  doing 
justice  between  the  parties  without  complete  success,  since  the 
exceptions  which  accompany  the  respective  reports  make  it 
necessary  for  the  Court  to  adjudicate  the  whole  controversy  to 
the  same  extent  as  if  no  reference  had  been  made. 

Separate  examinations  of  the  several  exceptions  under  the  cir- 
cumstances will  not  be  attempted,  because  it  would  extend  the 
opinion  to  an  unreasonable  length  without  accomplishing  any- 
thing of  value  to  either  party.  Such  an  investigation  would  not 
serve  any  useful  purpose,  because  neither  the  reports  of  the  math 
ter,  nor  the  exceptions,  nor  both  combined,  are  of  a  character  to 
enable  the  court  to  come  to  a  satisfactory  result  without  a  further 
reference.  Much  has  been  accomplished  by  the  master  which  will 
be  of  great  value  in  the  further  investigation  of  the  subject,  and 
the  criticism  of  the  parties,  exhibited  in  their  exceptions,  will 
also  be  of  service  in  framing  a  new  report ;  but  the  court  is  not 
able  to  deduce  from  the  record  in  its  present  condition,  without 
performing  work  which  belongs  to  a  master,  such  a  result  as  the 
court  is  prepared  to  adopt  as  the  final  decree  in  the  case. 

Governed  by  these  considerations,  the  court  will  send  the 
whole  case  to  the  master,  with  more  specific  instructions  for  a 
new  report,  and  for  a  statement  of  the  accounts  between  the 
parties  in  respect  to  the  mortgage  debt.  Under  the  decretal 
order  the  complainant  is  entitled  to  redeem  the  mortgaged 
property  just  as  her  intestate  might  have  done  if  the  settlement 
and  release  mentioned  in  the  decretal  order  had  never  been  exe- 
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cuted.  The  release  and  settlement  having  been  set  aside,  be- 
cause obtained  by  fraudulent  representations  and  concealment, 
it  is  clear  that  the  complainant  is  entitled  to  have  an  account 
against  the  respondents  as  against  mortgagees  wrongfully  in 
possession,  including  the  net  and  annual  profits  of  the  property 
without  being  accountable  for  the  losses  of  subsequent  years. 
All  sums  due  to  the  mortgagee  will  first  be  charged  to  the  mort- 
gaged  estate,  as  ascertained  from  the  agreements  and  actual  deal- 
ings of  the  parties,  whether  advanced  to  the  actual  mortgagor  or  his 
assignee.  Having  ascertained  the  unpaid  balance  of  the  mortgage 
debt  including  interest  to  the  present  time,  the  master  will  next 
proceed  to  take  an  account  of  the  net  earnings  of  the  mortgaged 
property,  as  against  a  mortgagee  wrongfully  in  possession,  de- 
ducting insurance,  taxes,  repairs,  including  ordinary  improve- 
ments such  as  relate  to  the  operative  machinery  and  the  motive 
power  of  the  mill,  and  inicluding  all  the  net  earnings  subject 
to  those  deductions,  whether  actually  declared  as  dividends  or 
not,  and  however  the  same  may  have  been  expended  or  appro- 
priated. Earnings  of  one  year  are  not  to  be  set  off  by  the  losses 
of  a  subsequent  year,  as  the  respondents  are  to  be  treated  as 
mortgagees  wrongfully  in  possession,  but  in  ascertaining  the  earn- 
ings of  a  particular  year,  the  losses  of  that  year  are  to  be  de- 
ducted from  the  gross  earnings  in  order  to  ascertain  the  net 
earnings  of  the  year,  as  well  as  the  cost  of  insurance,  taxes,  re- 
pairs, ordinary  improvements,  running  expenses,  and  conunis- 
sions.  Shares  of  the  stock  paid,  the  complainant  is  entitled  to 
recover  in  specie,  but  the  complainant  is  not  entitled  to  recover 
the  thirty-seven  shares  never  paid,  as  it  cannot  be  said  that  those 
shares  are  wrongfully  in  the  possession  of  the  respondents.  Noth- 
ing having  been  paid  for  the  same,  the  court  is  of  the  opinion 
that  no  recovery  can  be  had  on  account  of  those  shares. 

Estimates  of  earnings  will  be  made  on  the  basis  of  the  shares 
paid,  without  including  those  not  paid,  and  the  master,  on  stat- 
ing the  accounts,  will  be  governed  by  the  principles  herein  laid 
down,  and  will  deduct  the  amount  of  the  unpaid  mortgage  debt 
from  the  amount  of  the  earnings  of  the  mortgaged  property,  ad- 
justing interest  to  the  present  time,  and  state  the  exact  amount 
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which  the  complainant  is  entitled  to  recoyer.  Interest  upon  the 
total  amount  of  profits  earned  prior  to  the  date  of  the  decretal 
order,  will  be  computed  from  the  date  of  that  order  to  the  com- 
pletion of  the  report  of  the  master.  Profits  earned  subsequently 
to  the  date  of  the  decretal  order  will  only  bear  interest  from  the 
close  of  the  last  year  included  in  that  computation.  Power  is 
Tested  in  the  master  to  call  for  new  accounts,  and  to  hear  the 
parties  further  if  necessary,  to  enable  him  to  state  the  account 
as  required,  and  he  will  submit  his  draft  report  to  them,  as 
required  by  the  rules. 
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Wm.  SiEBLiNa  et  ah.  J  Owners  of  the  Brig  William  Nickels,  libel- 
lants,  t^.  The  Brig  Jennie  Gushman,  Wm.  H.  Lewis,  Claimant 
and  Appellant. 

The  general  rale  is,  that  where  a  vessel  is  at  anchor  in  a  proper  place,  with  no  aaib  eet, 
and  another  nnder  sail  collides  with  her  and  occasions  iqjary  to  her,  the  Tessel  in  motion 
is  liable. 

The  harbor  regalations  of  the  harbor  of  Bangor  require  that  no  veessl  shall  come  to  anchor 
in  the  channel  within  certain  limits ;  in  this  case  it  was  foand  that  the  libellant's 
vessel  was  anchored  in  a  proper  place,  had  the  proper  light,  and  that  her  owners  were 
entitled  to  recover  of  the  respondents,  in  accordance  with  the  decree  of  the  District 
Court  which  was  affirmed. 

Inevitable  accident  in  collision  oases  is  never  admitted  as  a  defence,  except  when  it  is 
shown  that  neither  vessel  was  in  fault. 

Admiralty  appeal  in  a  canse  of  collision.  The  owners  of 
the  brig  William  Nickels  exhibited  their  libel  in  the  court 
below,  against  the  brig  Jennie  Cashman,  in  a  cause  of  collision, 
civil  and  maritime.  The  place  of  the  collision  was  in  the  Pe- 
nobscot River  between  Bangor  Bridge  and  the  north  line  of 
the  town  of  Hampden.  The  libellants'  brig  arrived  at  Bangor 
during  the  night  of  September  7,  1865,  with  a  load  of  white-oak 
timber,  and  anchored  on  the  eastern  side  of  the  river,  nearlj 
opposite  Tewksbury's  shipyard.    The  next  daj,  at  the  request 
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of  the  Bteyedorey  she  Treighed  anchor  and  dropped  down  the 
river  about  one  hundred  and  fifty  feet^  where  Bhe  again  came  to 
anchor  for  the  purpose  of  diacharging  cargo.  The  stevedore 
stated  that  in  changing  her  place  of  anchorage  she  was  put  in ' 
shore  on  the  eastern  side  of  the  channeL  The  cargo  was  con- 
signed to  John  T.  Tewksbury,  the  owner  of  the  wharf  of  that 
name  on  the  Brewer  side  of  the  river ;  and  he  confirmed  the 
statement  of  the  stevedore  that  the  vessel  did  not  lie  more  than 
one  third  the  way  across  the  river  from  the  Brewer  shore.  She 
drew,  when  loaded,  twelve  feet  of  water,  and  at  low  tide  there 
Tras  not  more  than  seven  feet  of  water  where  she  lay.  Unload- 
ing was  continued  through  two  days,  during  which  the  brig  did 
not  change  her  position. 

The  Jennie  Oushman  came  up  the  river  on  the  night  of  the 
second  day  during  which  the  brig  was  unloading.  When  throe 
miles  below  Bangor  a  steam-tug  was  employed  to  tow  her  into 
the  harbor,  and  in  coming  in  she  struck  the  vessel  of  the  libel- 
lants  and  caused  the  damage  complained  of. 

None  of  the  ship's  company  of  the  respondents'  vessel  were 
on  board  at  the  time  of  tiie  collision  except  the  master  and  two 
seamen,  and  they  were  below.  At  about  nine  o'clock  in  the 
evening,  they  set  a  light  in  the  starboard  rigging,  ten  or  twelve 
feet  above  the  deck,  and  the  light  burned  brightly.  The  collision 
occurred  between  eleven  and  twelve  o'clock  at  night ;  but  it  was 
a  bright  night,  and  the  vessels  had  been  in  plain  view  of  each 
other  for  a  half-hour  before  it  took  place. 

Jame$  8.  Bawe  for  libellants. 

CharleM  P.  SieUan  and  ShepUy  &  Strout  for  respondents. 

Clifford,  J.  Taken  as  a  whole,  the  circumstances  show  to  a 
demonstration  that  this  was  a  case  of  fault  and  not  of  inevitable 
accident.  Inevitable  accident  is  never  admitted  as  a  good 
defence  except  when  it  appears  that  neither  vessel  was  in 
fault,  because  if  the  vessel  of  the  respondent  was  in  fault,  the 
libellant  is  entitled  to  recover,  and  if  the  vessel  of  the  libel- 
lant  is  in  fault  then  the  libel  should  be  dismissed;  but  if  both 
were  in  fault,  then  the  damages  should  be  divided.  The  Penn- 
Mfflvaniaj  24  How.  813 ;  James  Orat/j  21  How.  194.  Jhe  gen- 
eral rule  is,  that  when  a  ship  is  at  anchor  in  a  proper  place 
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or  anchoring,  and  with  no  sails  set,  if  another  ship  onder  sail 
collides  with  her  and  does  her  damage,  the  vessel  in  motion  is 
liable.     The  Batavier,  2  W.  Bob.  407 ;  The  SeiotOy  Daveis's  359 ; 
StravJt  y.  Foeier^  1  How.  89. 

The  appellants  do  not  controTert  that  general  rule,  but  insist 
that  the  evidence  in  the  record  shows  that  the  case  falls  within  the 
qualifications  which  are  included  in  the  rule.  The  harbor  regula- 
tions of  the  port  of  Bangor  provide  that  no  vessel,  steamboat,  or 
raft  shall  be  allowed  to  anchor  or  lie  in  the  main  channel  of  the 
river  between  the  Bangor  Bridge  and  the  north  line  of  Hamp- 
den, so  as  to  obstruct  the  free  passage  of  vessels,  boats,  or  rafts 
up  or  down  the  river.  The  duty  of  the  harbor-master  is  to  board 
vessels  as  soon  as  practicable  after  their  arrival,  and  to  exhibit  to 
the  proper  officer  the  regulations  of  the  port,  and,  if  necessary,  to 
direct  them  where  they  shall  lie.  The  argument  of  the  appel- 
lant is  that  the  vessel  of  the  libellants  was  not  anchored  in 
a  place  allowed  by  the  harbor  regulations,  but  in  a  place  where 
she  obstructed  the  free  passage  of  vessels  up  and  down  the 
river.  But  the  harbor-master,  and  the  owner  of  the  wharf 
to  whom  the  cargo  was  consigned,  testified  otherwise,  and  so 
do  the  master  and  all  others  on  board  the  damaged  vessel. 
They  testify  that  she  was  on  the  Brewer  side  of  the  main  chan- 
nel, where  at  low  tide  the  water  was  not  more  than  seven  feet 
deep.  The  witnesses  examined  by  the  appellants  strongly  sup- 
port their  theory,  but  after  a  careful  examination  of  the  whole 
evidence  I  concur  with  the  District  Judge  that  their  testimony 
is  not  sufficient  to  overcome  the  facts  and  circumstances  adduced 
by  the  libellants.  Several  other  defences  were  set  up  by  the 
respondents,  but  it  is  sufficient  to  say  that  no  one  of  them  is 
sustained  by  the  evidence.    Decree  affirmed  with  costs. 
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CHARGE  OF  CLIFFORD,  J.,  TO  THE  JURY, 

In  The  Union  Suoab  Befineby  v.  Matthiebson  &  Co.,  and  final 
proceedings,  November  13  and  14, 3865. 

Inrentions  pertaining  to  machines  may  be  divided  into  four  claases. 

1.  Where  the  invention  embraces  the  entire  machine. 

2.  Where  the  invention  embraces  one  or  more  of  the  elements  of  the  machine  but  not  the 
entire  machine. 

S.  Where  the  invention  embraces  both  a  new  element  and  a  combination  of  elements  pre- 
vionsly  known. 

4.  Where  all  the  elements  are  old,  and  a  new  combination,  producing  a  newresnlt,  is  made 
ont  of  them. 

A  person  is  an  infringer  of  a  patent  of  the  first  class  who,  without  license,  makes  any  por- 
tion of  the  machine  ;  of  the  second,  when  the  part  new  and  patented  is  made  or  used  ; 
of  the  third  class,  when  the  new  element  or  new  combination  is  used  ;  of  the  fourth, 
when  the  patented  combination  is  pirated. 

The  property  of  the  inventor  is  the  exclusive  right  which  the  letters-patent  secure  to 
him  to  make,  use,  and  vend  the  thing  patented. 

The  reason  that  a  patent,  when  introduced  in  evidence,  is  prima  facie  evidence  that  the 
patentee  is  the  first  and  original  inventor  of  what  is  claimed  therein,  is  that  it  is  issued 
upon  the  adjudication  of  a  public  officer  charged  by  law  with  such  duty. 

Where  all  the  elements  of  a  machine  are  old,  the  patentee  cannot  invoke  the  doctrine  of 
equivalents  to  suppress  all  other  improvements  on  the  old  machine. 

But  he  is  an  infringer  who  makes  or  vends  the  patented  improvement  with  no  other 
change  than  the  employment  as  a  substitute  for  one  of  Its  elements,  a  device  well  known 
in  the  state  of  the  art  to  be  such  at  the  date  of  the  invention,  and  which  any  constructor 
acquainted  with  the  art,  would  then  know  how  to  employ. 

Such  substitution  of  one  well-known  element  for  another  is  a  mere  colorable  evasion  of  the 
patent. 

Whether  a  witness  has  sworn  falsely  or  not  is  a  question  for  the  jury,  and  if  they  find  that 
he  has  wilfully  sworn  falsely  as  to  a  material  fact,  they  may,  if  tliey  deem  it  proper,  dis- 
believe everything  he  has  said. 

The  presumption  that  the  patentee  is  the  original  and  first  inventor  of  what  is  claimed  in 
the  patent,  when  introduced  in  evidence,  extends,  in  the  absence  of  the  original  applica- 
tion no  farther  back  than  the  date  of  the  patent ;  and  those  alleging  an  earlier  date  must 
prove  it  by  competent  evidence. 

Where  there  is  no  evidence  to  the  contrary,  the  presumption  is  that  the  patentee  at  the 
time  of  making  his  application  for  a  patent  believed  himself  to  be  the  original  inventor 
or  discoverer  of  the  th!ng  patented. 

Crude  and  imperfect  experiments  equivocal  in  their  results,  and  then  abandoned  and  given 
up,  shall  not  bo  permitted  to  prevail  against  an  original  inventor  who  has  perfected  his 
improvement  and  obtained  his  patent. 

It  is  not  enough  to  defeat  a  patent  to  show  that  another  had  first  conceived  the  possibilly 
of  effecting  what  the  patentee  accomplished,  unless  it  appears  that  he  reduced  what  he 
coBceived  to  practice. 

If  two  machines,  having  the  same  mode  of  operation,  do  the  same  work  in  substantially 
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the  same  way  and  accomplish  snbstantiallj  the  same  leiiilt,  tfaej  are  the  tame,  tfaongh 
differing  in  form,  shape,  or  name. 

If  the  defendants  means  of  causing  pressure  at  the  nozzle  of  his  machine  were,  at  the  date 
of  the  patentee's  invention,  known  as  a  substitute  for  the  means  of  causing  pressare  at 
the  nozzle  described  in  the  patent  in  this  case,  and  if  this  mode  performed  the  same  func- 
tion as  the  patented  one,  and  could  from  a  constructor*s  knowledge  be  substituted  for  it, 
then  the  two  means  are  substantially  the  same. 

The  patent  in  this  case  is  not  limited  to  any  arbitrary  mathematical  amount  of  pressure, 
but  covers  such  degree  as  is  capable  of  carrying  out  the  described  object  of  the 
patentee  under  the  conditions  described  in  the  patent. 

Gentlemen  of  the  Jubt  :  —  Pursuant  to  the  uuiform  practice 
in  this  court,  it  now  becomes  my  duty,  as  the  organ  of  the  court, 
to  direct  your  attention  to  the  nature  of  the  controYcrsj  between 
these  parties,  as  exhibited  in  the  pleadings,  and  to  give  you  such 
instructions  in  matter  of  law  as  seem  to  be  applicable  to  the 
evidence  in  the  case. 

The  action  is  an  action  on  the  case  for  an  alleged  infringement 
of  certain  letters-patent.  The  writ  is  dated  the  16th  of  January, 
1864 ;  infringement  is  alleged  on  the  2d  day  of  November,  1863, 
and  from  that  time  to  the  date  of  the  writ.  The  plea  is  the  general 
issue,  with  notices,  under  the  statute,  of  certain  special  defences. 
The  principal  special  defence  relied  on  is  that  the  assignor  of  the 
plaintiff  is  not  the  original  and  first  inventor  of  the  improvement 
described  in  the  letters-patent  on  which  the  suit  is  founded.  The 
claims  of  the  plaintiffs,  as  laid  in  the  declaration,  rest  upon  two 
material  allegations:  First,  that  their  assignor,  Gustavus  A. 
Jasper,  is  the  original  and  first  inventor  of  the  improvement  de- 
scribed in  the  patent  on  which  the  suit  is  founded ;  second,  that 
the  defendant,  Francis  0.  Matthiesson,  infringed  the  same  as 
alleged  in  the  declaration.  Both  of  these  allegations  are  denied 
by  the  defendant,  and  the  issues  presented  in  the  affirmation  and 
denial  of  these  two  allegations  constitute  the  principal  questions 
for  your  decision.  They  present  mixed  questions  of  law  and 
fact,  and  consequently  must  be  determined  under  the  instruc- 
tions of  the  court.  Questions  of  law  must  be  determined  by  the 
court,  subject  to  revision  by  the  Supreme  Court  on  a  writ  of 
error ;  but  questions  of  fact  are  for  your  determination,  under 
the  instructions  of  the  court  as  to  the  rules  of  law  properly  ap- 
plicable to  the  subject-matter  involved  in  the  inquiry. 

Controversies  like  the  present  are  exclusively  cognizable  in 
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the  Circuit  Courts  of  the  United  States ;  and  the  rights  of  the 
parties  in  such  controTersies  are  to  be  ascertained  and  deter- 
mined according  to  the  provisions  of  tiie  acts  of  Congress  upon 
this  subject,  and  the  rules  and  decisions  established  bj  tibie  Federal 
courts.  Power  is  conferred  upon  Congress,  in  the  Constitution 
of  the  United  States,  to  promote  the  progress  of  science  and  the 
useful  arts  by  securing,  for  limited  terms,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respective  writings  and  dis- 
coveries. Congress  has  aocordinglj  legislated  upon  the  subject. 
The  existing  Patent  Act  establishes  the  Patent  Office,  and  pro- 
vides for  the  appointment  of  a  Commissioner  of  Patents,  hj  the 
President,  bj  and  with  the  advice  and  consent  of  the  Senate. 
Provision  is  made  bj  §  6  of  the  act,  ^^  that  any  person  or  persons, 
having  discovered  or  invented  any  new  and  useful  art,  machine, 
manufacture,  or  composition  of  matter,  or  any  new  and  useful 
improvement  on  any  art,  machine,  or  composition  of  matter,  not 
known  or  used  by  others  before  his  or  their  discovery  or  inven- 
tion thereof,  and  not  at  the  time  of  his  application  for  a  patent 
in  public  use  or  on  sale,  with  his  consent  or  allowance,  as  the 
inventor  or  discoverer,  and  shall  desire  to  obtain  an  exclusive 
property  therein,  may  make  application  in  writing  to  the  Com- 
missioner of  Patents,  expressing  such  desire,  and  the  Commis- 
sioner, on  due  proceedings  had,  may  grant  a  patent  therefor." 

Protection  is  afforded,  as  you  perceive,  by  that  provision,  to 
inventors  of  various  kinds,  but  it  will  only  be  necessary,  in  this 
case,  to  speak  of  inventions  or  improvements  in  machines.  In- 
ventions pertaining  to  machines  may,  for  the  purpose  of  such 
explanations  as  the  court  find  it  necessary  to  give  you  in  this 
case,  be  divided  into  four  classes.  First,  where  the  invention 
embraces  the  entire  machine,  as  a  car  for  a  railway,  or  a  sewing- 
machine,  as  was  decided  by  this  court  in  a  well-known  case. 
Such  inventions  are  seldom  made,  but  when  made,  and  duly 
patented,  any  person  is  an  infringer  who,  without  license,  makes 
or  uses  any  portion  of  the  machine.  Under  such  a  patent  the 
patentee  holds  the  exclusive  right  to  make,  use,  and  vend  to 
others  to  be  used,  the  entire  machine ;  and  if  another,  without 
license,  makes,  uses,  or  vends  any  portion  of  it,  he  invades  the 
right  of  the  patentee. 

vox..  III.  41 
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The  second  class  of  inventions  referred  to  are  those  which  em- 
brace one  01  more  of  the  elements  of  the  machine,  but  not  the 
entire  machine  ;  as  the  coulter  of  the  plough,  or  the  divider  of 
the  reaping-machine.  In  patents  of  that  class  any  person  may 
make,  use,  or  vend  all  other  parts  of  the  machine  or  implement, 
and  he  may  employ  a  coidter  or  a  divider  in  the  machine  men- 
tioned, provided  it  be  substantially  different  from  that  embraced 
in  the  patent. 

The  third  class  of  machines  which  are  to  be  mentioned  are 
those  which  embrace  both  a  new  element  and  a  new  combination 
of  elements  previously  used  and  well  known.  The  property  in 
the  patent  in  such  a  case  consists  in  the  new  element  and  in  the 
new  combination.  No  one  can  lawfully  make,  use,  or  vend  the 
machine  containing  such  new  element  or  such  new  combination. 
Taey  may  make,  vend,  or  use  the  machine  without  the  patented 
improvements,  if  it  is  capable  of  such  use ;  but  they  cannot 
use  either  of  those  improvements  without  making  themselves 
liable  as  infringers. 

The  fourth  class  of  machines  to  be  mentioned  are  those  where 
all  the  elements  of  the  machine  are  old,  and  where  the  invention 
consists  in  a  new  combination  of  those  elements,  whereby  a  new 
and  useful  result  is  obtained. 

Most  of  the  modern  machines  are  of  this  class,  and  many  of 
them  are  of  great  utility  and  value.  You  will  observe  that  in 
this  class  the  invention  consists  solely  in  the  new  combination ; 
and  the  rule  is,  that  the  property  of  the  inventor,  if  duly  secured 
by  letters-patent,  is  in  all  cases  exactly  commensurate  with  his 
invention.  Such  an  invention,  however,  is  but  an  improvement 
upon  an  old  machine ;  and  consequently  the  patentee  cannot 
treat  another  as  an  infringer  who  has  also  improved  the  original 
machine,  by  the  use  of  a  substantially  different  combination,  al- 
though  the  machines  may  produce  the  same  result.  But  every 
inventor  is  entitled  to  the  full  benefit  of  his  invention,  as  de- 
scribed and  secured  in  his  patent ;  and  no  one  chai^d  with  in- 
tringing  the  same  can  successfully  defend  himself  against  the 
charge  merely  because  the  machine  he  makes,  uses,  or  vends 
differs  from  that  of  the  plaintiff  in  any  respect  which  does  not 
render  the  machine  so  made,  used,  or  vended  substantially 
different  from  the  patented  machine. 
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Inrentions  of  the  fourth  class  are  just  as  meritorious  as  those 
of  any  other  class,  and  the  property  of  the  inventor  is  entitled  to 
the  same  protection.  When  we  speak  of  the  property  of  the 
inventor,  we  refer  to  the  exclusive  right  which  the  letters-patent 
secure  to  him,  to  make,  use,  and  vend  to  others  to  be  used,  the 
improvement  therein  described  for  the  term  specified  in  the 
patent.  Take  the  patent,  for  example,  on  which  the  suit  is 
founded.  The'  plaintiflTs  property  as  assignee  of  the  patentee  — 
if  the  patent  is  valid  —  consists  in  the  exclusive  right  to  make, 
use,  and  vend  to  others  to  be  used,  the  patented  improvement 
for  the  period  specified  in  the  patent.  The  patentees  have  that 
property  in  their  inventions,  as  secured  by  letters-patent,  and 
they  have  no  other ;  hence  it  is  that  courts  of  justice  have  uni« 
formly  held  that  patents  for  inventions  are  not  to  be  treated  as 
mere  monopolies,  and  therefore  odious  in  the  eye  of  the  law,  but 
they  are  to  receive  a  liberal  construction,  and,  if  practicable,  are 
to  be  so  interpreted  as  to  uphold  and  not  to  destroy  the  rights  of 
the  inventor. 

Objection  was  made  by  the  defendant  to  the  introduction  of 
the  letters-patent  described  in  the  declaration,  but  the  objection 
was  overruled  by  the  court,  and  it  will  be  your  duty  to  regard  it 
as  properly  admitted.  Such  objections  are  made  to  the  court, 
and  are  never  for  the  consideration  of  the  jury,  whether  they  are 
sustained  or  overruled. 

The  plaintiffs  having  introduced  the  letters-patent  described 
in  the  declaration,  the  prima  facie  presumption  is  that  they  are 
the  assignees,  and  that  the  patentee  is  the  original  and  first  in- 
ventor of  what  is  therein  described  as  his  improvement.  The 
reason  of  that  presumption  is,  that  the  letters-patent  were  issued 
by  a  public  officer,  acting  under  the  authority  conferred  upon 
him  by  an  act  of  Congress.  The  substance  of  the  provision  in 
that  behalf  is,  as  I  have  before  explained,  that  any  person  having 
made  aii  invention  or  discovery  such  as  is  described  in  §  6  of 
the  Patent  Act,  may,  if  he  desires  to  obtain  an  exclusive  prop- 
erty therein,  "  make  application,  in  writing,  to  the  Commis- 
sioner of  Patents,  expressing  such  desire ;  and  the  Commissioner, 
on  due  proceedings  had,  may  grant  a  patent  therefor."  The 
e£fect  of  the  provision  is,  that  the  Commissioner  of  Patents  is 
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authorized  to  determ  ne,  in  the  first  place,  whether  the  applicant 
is  entitled  to  a  paten  %  and  having  determined  that  question  in 
the  affirmatiye,  and  ssned  the  patent,  the  prima  facie  presump- 
tion is,  that  he  correctly  performed  his  duty ;  consequently,  that 
the  patentee  is  the  original  and  first  inventor  of  his  described  im- 
provement. Such  presumption,  however,  is  not  conclusive  in  any 
case,  but  may  be  overcomie  by  l^al  evidence,  showing,  to  the  rea- 
sonable  satisfaction  of  the  jury,  that  the  patentee  was  not  the  origi- 
nal and  first  inventor  of  the  alleged  improvement  in  point  of  fact. 

Although  the  presamption  referred  to  is  not  a  conclusive  one, 
still  it  is  sufficient  to  support  the  issue  on  the  part  of  the  plaintiffs, 
unless  it  is  overcome  by  evidence  to  show  that  the  fact  is  other- 
wise ;  and  the  burden  of  proof  on  this  branch  of  the  case  is  upon 
the  defendant. 

Evidence  was  also  introduced  by  the  plaintifis,  tending  to  sup- 
port the  allegation  of  infringement,  as  laid  in  the  declaration. 
You  have  already  been  told  that  the  burden  of  proof  on  the  ques- 
tion as  to  the  novelty  of  the  invention  is  upon  the  defendant ;  but 
the  burden  of  proof  on  the  issue  of  infringement  is  upon  the  plain- 
tifis. They  charge  infiingement,  which  is  a  wrongftil  act,  in  the 
nature  of  a  trespass ;  and  inasmuch  as  no  one  Is  presumed  to  do 
wrong,  the  rule  is,  that  he  who  alleges  that  another  has  com- 
mitted a  wrongful  act  must  prove  it.  Granting  the  rule  to  be  as 
stated,  the  plaintifis  introduced  testimony  tending  to  prove  the 
allegation  of  infringement,  and  rested  their  case  in  the  opening. 

You  will  remember  that  two  defences  were  opened  by  the 
counsel  for  the  defence :  First,  that  the  assignor  of  the  plaintiff 
was  not  the  original  and  first  inventor  of  the  improvement  de- 
scribed in  the  letters-patent  on  which  the  suit  is  founded ; 
second,  that  the  defendant  never  infringed  the  patent,  as  alleged 
in  the  declaration.  Both  parties  agree  that  the  two  issues  men- 
tioned present  the  principal  questions  in  the  case,  and  most  of 
the  evidence  introduced  by  the  respective  parties  has  been  di- 
rected to  one  or  the  other  of  those  issues. 

In  considering  these  questions,  and  weighing  the  evidence 
bearing  upon  them  it  becomes  necessary  that  you  should  know 
what  the  invention  is,  as  described  in  the  letters-patent  on  which 
the  suit  is  founded.    The  construction  of  a  patent  is  always  a 
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question  of  law,  exclusively  for  the  court,  except  in  cases  where 
the  patent  contains  technical  words  or  phrases,  or  terms  of  art 
which  require  explanation  by  parole  testimony.  The  present 
case  is  one  where  the  construction  of  the  patent  is  a  question  ex- 
clusively for  the  court.  Viewing  it  in  that  light,  counsel  on  the 
one  side  and  the  other  have  been  heard  on  that  subject,  and  the 
question  has  received  our  deliberate  consideration. 

The  claim  of  the  patent  is  ^^  the  combining  with  the  process  of 
cleansing  sugar  by  centrifugal  action,  in  the  centrifugal  machine,  a 
means  or  process  of  forcing  the  cleansing  liquid  or  syrup  in  one  or 
more  fine  jets  or  streams  under  high  pressure  or  velocity  against 
the  mass  of  sugar  in  revolution,  the  whole  being  substantially 
as  above  described."  Due  weight  must  be  given  to  the  words, 
'^  the  whole  being  substantially  as  above  described,''  which  is  a 
direct  and  emphatic  reference  to  the  description  of  invention 
as  contained  in  the  specification.  Independently,  therefore,  of 
the  general  rule,  that  makes  it  the  duty  of  the  court,  in  constru* 
ing  the  claim  of  a  patent,  to  look  at  the  entire  patent,  including 
the  specification  and  drawings,  it  is  especially  necessary  to  do 
80  in  this  case  because  of  the  emphatic  reference  made  in  the 
claim  to  the  prior  description  of  the  invention.  As  recited  in 
the  patent,  the  invention  is  described  to  be  ^^  a  new  and  useful 
improvement  in  purifying  and  cleansing  sugar,"  and  the  introduc- 
tory sentence  of  the  specification  describes  it  as  ^^  a  new  and 
useful  invention,  having  reference  to  the  cleansing  or  bleaching 
of  sugar  " ;  and  the  patentee  states  that  it  ^^  may  also  be  applica* 
ble  to  other  useful  purposes  of  like  nature."  Nothing  of  that 
kind,  however,  is  otherwise  described  in  the  specification,  and 
it  is  not  perceived  that  the  su^estion,  unaccompanied  by  any 
other  explanation,  can  have  much  weight  in  determining  the 
character  of  the  invention.  Speaking  of  the  state  of  the  art,  the 
patentee  admits  ^^  that  water  or  other  cleansing  liquid  has,  for 
the  purpose  of  cleansing  sugar,  been  gradually  poured  or  dis- 
charged upon  or  near  the  centre  or  other  suitable  parts  of  a  mass 
of  sugar  contained  in  a  centrifugal  machine,  while  the  foraminous 
vessel  of  such  machine  was  in  rapid  revolution  " ;  but  he  utterly 
repudiates  the  idea  of  making  any  claim  to  any  such  procedure. 
On  the  contraiy,  he  states  that  bis  invention  consists  in  combin- 
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ing  with  that  well-known  process,  as  specified,  ^^a  process  or 
means  of  forcing  such  cleansing  liquid  in  numerous  fine  jets 
or  streams,  under  a  high  degree  of  pressure,  against  the  mass  of 
sugar  while  under  centrifugal  action '' ;  and  he  makes  that  state- 
ment in  immediate  connection  with  the  important  declaration 
that  his  invention  enables  him  to  use  thick  syrups  to  great  ad- 
yantage,  and  that  thick  syrups  prevent  the.  melting  of  the  sugar 
crystals.  Moreover,  he  also  states  that  he  has  discovered  ^^  that 
if,  wheii  a  mass  of  sugar  is  in  revolution  in  a  centrifugal  machine, 
a  minute  stream  of  syrup  or  other  saccharine  matter  is  caused  to 
impinge  against  it,  the  impinging  force  of  the  stream  will  cause 
it  to  so  act  against  the  inner  or  exposed  surface  of  the  mass  as 
to  penetrate  the  same  without  melting  it,  and  also  that  the  com- 
bined forces  of  impingement  and  centrifugal  action  greatly  facili- 
tate the  cleansing  of  the  sugar."  Reference  to  the  further  state- 
ments of  the  patent,  immediately  following  the  description  of 
the  mechsuiism  of  his  apparatus,  will  show,  with  the  preceding 
explanations  of  the  patentee  in  respect  to  thick  syrups,  that  the 
important  results  obtained  by  his  mode  of  operation  point  to  the 
characteristic  and  most  important  features  of  the  invention. 

Mention  should  here  be  made  that  the  patentee,  in  speaking 
of  his  invention,  describes  it  as  an  apparatus ;  and  in  carrying 
it  out,  he  states  that  he  employs  it  in  connection  with  one  or 
more  centrifugal  machines,  which  he  admits  are  well  known. 
His  description  of  the  apparatus  is,  that  at  a  suitable  height  above 
the  centrifugal,  he  places  a  tight  vessel,  made  of  strong  material, 
capable  of  bearing  great  internal  pressmre  ;  that  he  provides  that 
vessel  with  a  filling  pipe,  having  a  stopcock  in  it ;  and  he  also 
states  that  it  may  have  a  safety-valve  and  a  glass  tube,  arranged 
as  shown  in  the  drawing,  and  made  to  communicate  at  each  end 
with  the  interior  of  the  principal  vessel,  in  order  that  the  height 
of  the  liquid  in  the  vessel  may  be  indicated  by  the  liquid  in  the 
tube.  He  also  states  that  a  pipe  leading  from  an  air  force-pump 
may  enter  the  upper  part  of  the  above-described  vessel ;  and  that 
another  pipe,  having  a  stopcock  near  its  upper  end,  will  lead 
from  the  bottom  of  the  vessel,  and  communicate  with  a  flexible 
pipe,  arranged  over  each  of  the  centrifugal  machines.  Continu- 
ing the  description,  he  also  states  that  each  flexible  pipe  termi- 
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nates  in  a  perforated  nozzle  —  "  foraminous,"  he  says  —  which 
may  be  provided  with  a  stopcock ;  and  that  there  may  also  be 
a  stopcock  at  the  lowest  extremity  of  the  pipe,  which  proceeds 
from  the  bottom  of  the  principal  vessel. 

Brief  as  the  description  is,  it  is  neverthless  amply  sufficient,  in 
connection  with  the  model  in  the  case,  to  enable  you  to  under- 
stand the  exact  character  of  the  apparatus.  A  precise  description 
is  then  given  of  the  mode  of  operating  the  apparatus,  in  order  to 
produce  the  described  result.  The  first  step  is  to  charge  the 
reservoir  with  strong  or  thick  cleansing  liquor  or  syrup  until  it 
is  about  two  thirds  full  of  such  liquor.  That  is  the  first  step. 
The  next  step  is,  to  force  air  into  the  reservoir,  and  let  it  be  con- 
densed therein,  under  a  high  pressure,  varying,  however,  according 
to  the  character  of  the  sugar  to  be  cleansed  or  bleached.  When 
these  steps  are  taken,  the  apparatus  described  is  ready  for  use. 
But  the  centrifugal  machine  or  machines  must  be  charged  with  a 
mass  of  sugar  and  be  put  in  rapid  revolution.  Nothing  then  remains 
to  be  done  but  to  open  the  proper  stopcocks,  especially  the  one 
at  the  lower  end  of  the  flexible  tube  directly  over  the  centrifugal 
machine,  and  direct  the  perforated  nozzle  of  the  same  so  as  to 
discharge  with  great  velocity  and  force  the  minute  streams  of 
cleansing  liquid  against  the  inner  surface  of  the  mass  of  sugar 
lying  against  the  inner  surface  of  the  rotary  vessel  of  the  cen- 
trifugal machine,  taking  care  to  move  the  nozzle  so  as  to  cause 
the  streams  to  be  laid  on  the  sugar  evenly. 

Doubtless,  these  suggestions  as  to  the  course  of  reasoning 
adopted  by  the  court  in  coming  to  a  conclusion  as  to  the  true 
intent  and  meaning  of  the  patent  under  consideration  might  have 
been  omitted ;  but  in  view  of  the  importance  of  the  question,  we 
have  thought  that  it  was  due  to  the  parties  to  present  these  pre- 
liminary explanations  as  to  the  nature  and  characteristics  of  the 
invention.  They  are  all  derived  from  the  patent,  and  appear  to 
be  incontrovertible. 

Repeating  the  remark,  that  the  construction  of  the  patent  in 
thid  case  belongs  to  the  court,  you  are  instructed  that  the  inven- 
tion of  Gustavus  A.  Jasper  consists  in  an  apparatus  of  described 
means  for  the  purpose  of  cleansing  or  bleaching  sugar  with 
liquor,  as  set  forth  in  the  specification  of  the  letters-patent. 

The  defendant's  views  are,  that  the  invention  consists  merely 
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in  combiiiing  with  the  centrifugal  machine  the  mechanical  means 
the  patentee  has  described  for  discharging,  under  high  pfressure 
or  Telocity,  upon  the  sc^ar  contained  therein,  the  cleansing  liquor 
or  syrup  mentioned  in  the  specification ;  but  it  is  not  possible 
to  giye  you  that  instruction,  for  the  reason  already  explained. 
Plain  as  those  explanations  are,  however,  the  object  is  made 
even  plainer  by  what  immediately  follows  in  the  specification. 
The  patentee  expressly  disclaims  his  invention  as  a  pressure 
liquoring  apparatus,  and  states  that  his  object  is  '^  to  combine 
with  the  force  induced  by  the  centrifugal  machine  a  force  which 
shall  so  operate  on  the  cleansing  liquor  or  syrup  as  to  drive  it 
with  such  velocity  into  the  sugar,  while  in  revolution,  as  to 
prevent  such  sugar  fix>m  being  melted  at  the  surface  of  impinge- 
ment." Unquestionably,  he  contemplates  the  issue  of  fine  jets 
or  streams,  because  he  states,  in  addition  to  what  has  already 
appeared,  that  by  throwing  the  cleansing  liquor  in  minute 
streams  against  the  surface  of  the  sugar,  its  tendency  to  melt 
the  crystals  is  greatly  diminished ;  and  he  adds,  in  that  connec- 
tion, that  the  smaller  the  streams  the  less  is  their  liability  to 
produce  that  efiect. 

Special  mention  was  made  by  the  patentee  in  the  outset  that 
his  invention  enabled  him  to  use  thick  syrups  as  cleansing 
liquids ;  and  his  first  direction  to  the  operator  is,  that  the  reser- 
voir shall  be  two-thirds  filled  with  a  strong  or  thick  cleansing 
liquid  or  syrup ;  and  at  the  close  of  his  description  of  the  advan- 
tages of  liis  invention,  he  repeats  for  tiiie  third  time  that  his 
invention  enables  hun  to  employ  very  thick  syrups  as  cleansing 
liquids,  and  thus  to  diminish  the  chance  of  melting  the  crystalB 
or  particles  of  sugar  to  be  cleansed.  Cleansing  or  bleaching  ttie 
sugar  is  not  the  only  object  intended  to  be  accomplished  by  the 
apparatus ;  but  the  intent  and  purpose  of  accomplishing  that 
object  with  smaller  loss,  or  less  melting  of  the  crystals  of  sugar 
to  be  cleansed,  are  unmistakably  indicated  and  disclosed  in  the 
description  given  of  the  invention,  as  well  as  in  the  directions  to 
the  operator,  and  in  the  summing  up  of  the  advantages  claimed 
for  the  invention  over  previous  machines.  Detached  passages 
of  the  specification,  if  separately  considered,  might  possibly  lead 
to  a  difierent  conclusion.    But  the  di£forent  parts  of  an  instru- 
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ment  must  be' compared  with  each  otlier,  and  the  instmment 
considered  as  a  whole ;  and  when  so  considered  it  leaves  no 
doubt  in  the  mind  of  the  court  that  the  invention  of  the  plaintiffs 
consists  in  an  apparatus  of  described  means  for  the  purpose  of 
cleansing  or  bleaching  sugar  with  liquor,  as  set  forth  in  the 
Bpecification  of  the  patent. 

A  description  has  already  been  given  of  the  elements  of  the 
apparatus,  and  of  the  means  described  hj  the  patentee  for  car- 
rying tiis  invention  into  effect.  Before  any  inventor  can  receive 
a  patent  for  his  invention,  he  is  required  to  deliver  a  written 
description  of  the  same,  and  of  the  manner  of  making  and  con- 
structing it,  in  such  full,  clear,  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  to  practise  the  inveution.  Where  an 
invention  consists  of  a  machine,  he  must  fully  explain  the  prin- 
ciple and  the  several  modes  in  which  he  has  contemplated  the 
application  of  that  principle,  by  which  it  may  be  distinguished 
from  other  inventions.  But  he  is  not  required  to  specify  such 
well-known  substitutes  for  any  particular  element  of  his  inven- 
tion, as  any  constructor  acquainted  with  the  art  fully  understands 
is  usually  employed  as  such  substitute 'for  the  accomplishment 
of  the  same  function. 

All  the  elements  of  the  invention  in  this  case  are  old,  and  the 
rule  in  such  cases,  as  before  explained,  undoubtedly  is,  that  a 
patentee  cannot  invoke  the  doctrine  of  equivalents  to  suppress 
all  other  improvements  of  the  old  machine ;  but  he  is  entitled  to 
treat  every  one  as  an  infringer  who  makes,  uses,  or  vends  his 
patented  improvement  without  any  other  change  than  the  em- 
ployment of  a  substitute  for  one  of  its  elements,  well  known  as 
such  at  the  date  of  his  invention,  and  which  any  constructor 
acquainted  with  the  art  will  know  how  to  employ.  The  reason 
for  the  qualification  of  the  rule  as  stated  is,  that  such  a  change 
—  that  is,  the  mere  substitution  of  a  well-known  element  for 
another,  where  it  appears  that  the  substituted  element  was  well 
known  as  a  usual  su';biltute  for  the  element  left  out — is  merely 
a  formal  one,  and  nothing  better  than  a  colorable  evasion  of  the 
patent. 

The  means  for  carrying  out  the  invention  are :  first,  a  tank 
containing  the  liquor ;  second,  a  suitable  pipe  or  hose  to  con* 
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yej  the  liquor  to  a  point  near  the  centrifugal  machine;  third, 
a  flexible  hose,  with  a  short  perforated  nozzle,  to  enable  the 
operator  safely  and  efficiently  to  perform  the  required  manipula- 
tions ;  fourth,  an  air  force-pump,  entering  the  upper  part  of  the 
tank,  and  forcing  air  into  the  same  and  condensing  it  therein, 
under  a  high  pr^sure,  varying  as  may  be  required  for  the  kind  of 
sugar  to  be  treated.  Such  are  the  means  described  in  the  speci- 
fication.  But  it  is  undoubtedly  tnie  that  the  patent  includes 
such  known  substitutes  for  the  described  means  as  were  within 
the  knowledge  of  constructors  acquainted  with  the  art,  and  well 
known  as  usual  substitutes  for  performing  the  same  purpose. 

Guided  by  these  rules  as  to  the  construction  of  the  patent,  yon 
will  proceed  to  the  consideration  of  the  merits  of  the  controversy. 
Coming  to  the  merits  of  the  controversy,  your  attention  will  first 
be  directed  to  the  question  whether  the  assignor  of  the  plaintiff 
is  the  original  and  first  inventor  of  the  improvement  described 
in  the  patent,  as  expounded  by  the  court.  Whether  he  is  so  or 
not  is  a  question  of  fact  which  you  must  determine  under  tlie 
instructions  of  the  court,  from  all  the  evidence  in  the  case  appli- 
cable to  that  issue.  Attention  should  always  be  paid,  in  causes 
like  the  present,  to  the  precise  positions  which  the  respective 
parties  assume  as  serving  to  facilitate  the  investigation ;  and  you 
will  find  it  necessary  or  convenient  to  follow  that  suggestion 
with  some  care  in  this  case,  else  there  is  great  danger  that  you 
may  be  led  into  error.  In  the  opening,  the  defendant  conceded 
that  the  assignor  of  the  plaintifis  had  made  an  invention,  and 
that  the  same  was  secured  to  him  by  letters-patent,  specified  in 
the  declaration ;  but  he  denied  that  the  patent  embraced  any 
such  apparatus  as  that  which  the  defendant  employed  in  his 
sugar  refinery  during  the  period  covered  by  the  charge  of  in- 
fringement. The  closing  council  makes  the  same  denial;  but 
he  insists,  at  least,  by  the  course  of  argument,  not  in  direct 
terms,  that  if  it  shall  be  otherwise  determined,  still  the  plain- 
tiffs are  not  entitled  to  recover,  because,  as  he  contends,  the 
defendant's  apparatus,  as  used  in  his  refinery,  was  substantially 
the  same  as  that  employed  in  the  Cabot  Street  establishment  and 
that  employed  in  the  Northampton  Street  refinery ;  and  that  the 
apparatus  there  employed  was  invented  and  used  in  those  estab- 
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lishments  prior  to  the  date  of  the  invention  on  which  the  suit 
is  founded.  But  the  court  declines  to  submit  any  such  compli- 
cated issue  for  your  consideration.  Looking  at  the  pleadings, 
it  is  obvious  there  are  two  principal  issues  to  be  determined ; 
and  they  are,  as  before  explained :  first,  whether  the  assignor  of 
the  plaintiffi  is  the  original  and  first  inventor  of  his  alleged  im- 
provement ;  and,  secondly,  whether  the  defendant  has  infringed 
the  patent.  Confine  your  attention,  in  the  first  place,  to  the 
question  of  novelty,  and  do  not  suffer  the  questions  to  be  com- 
mingled, as  the  inevitable  effect  of  that  course  of  investigation 
is  to  produce  embarrassment  and  confusion.  Persons  having 
discovered  or  invented  any  new  and  useful  art,  machine,  manu- 
facture, or  composition  of  matter,  or  any  new  and  useful  im- 
provement, or  any  art,  machine,  manufacture,  or  composition 
of  matter  not  known  or  used  by  others  before  such  discovery  or 
invention,  and  not,  at  the  time  of  the  application  for  a  patent, 
in  public  use  or  on  sale  with  their  consent  or  allowance,  are 
entitled  to  a  patent. 

The  proposition  of  the  defendant  also  is,  that  the  supposed 
invention,  described  in  the  declaration,  was  not  new  at  the 
date  of  the  letters-patent,  but  that  the  same  was  well  known 
to  various  persons  employed  in  the  establishment  of  the  Union 
Linen  Company,  at  Cabot  Street,  and  that  the  same  appara- 
tus,  or  one  substantially  the  same,  was  used  prior  to  the  date 
of  Jasper's  invention  for  the  purpose  of  cleansing  or  bleaching 
sugar.  The  evidence  shows  that  the  establishment  at  Cabot 
Street,  or  the  principal  interest  in  it,  belonged  to  the  firm  of 
Sampson  &  Tappan.  The  theory  of  the  defendant  is,  that  the 
use  of  such  apparatus  was  commenced  at  that  establishment  the 
latter  part  of  May,  1861,  and  that  the  use  was  continued  there 
throughout  that  year,  and  until  the  proprietors  broke  up  the 
establishment  and  removed  to  Northampton  Street,  in  January 
of  the  following  year.  They  commenced  to  move  from  Cabot 
Street  to  Northampton  Street  in  December,  1861 ;  and  the  theory 
of  the  defendant  is,  that  the  same  apparatus  was  used  in  that 
sugar  refinery  as  early  as  the  latter  part  of  February  following. 
The  ground  assumed  by  the  defendant  is,  that  the  apparatus 
was  invented,  constructed,  and  put  in  operation  at  both  these 
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places  by  (George  E.  Evans,  or  under  his  superintendence  and 
direction,  and  that  he  continued  to  use  it  at  the  latter  place, 
sometimes  with  water,  sometimes  with  liquor,  under  varying 
circumstances,  as  detailed  in  the  testimony  of  the  witnesses, 
from  the  day  the  proprietors  of  that  refinery  commenced  opera- 
tions at  that  place,  to  the  date  of  the  alleged  invention  made  by 
the  assignor  of  the  plaintiflb,  and  to  a  much  later  period.  Par- 
ties defendant  in  a  suit  like  the  present  are  permitted  to  plead 
the  general  issue,  and  to  give  certain  special  matters  in  evidence 
of  which  notice  in  writing  may  have  been  given  to  the  plaintiff 
or  his  attorney  thirty  days  before  the  trial.  Take,  for  example, 
the  case  under  consideration.  Tlie  defendant  might  give  notice, 
in  writing,  that  he  would  offer  evidence  to  prove  that  the  as- 
signor of  the  plaintiff  was  not  the  original  and  first  inventor  or 
discoverer  of  the  thing  patented,  or  the  substantial  and  material 
part  thereof  claimed  as  new.  But  the  same  section  of  the 
Patent  Act  requires,  that  whenever  the  defendant  relies  in  his 
defence  upon  the  fact  of  the  previous  invention,  knowledge,  or 
use  of  the  thing  patented,  he  shall  state  in  his  notice  of  special 
matter  the  names  and  places  of  residence  of  those  whom  he 
intends  to  prove  to  have  possessed  the  prior  knowledge,  and 
when  and  where  the  same  had  been  used.  Both  parties  were 
desirous  of  coming  to  the  trial  of  this  case  at  the  regular  sessioa 
held  here  in  May  last ;  but  the  cases  having  precedence  on  tiie 
docket  prevented  the  court  from  complying  with  their  request. 
Unable  to  grant  their  request  for  an  immediate  trial,  on  account 
of  the  near  approach  of  the  regular  session  of  the  court  in 
another  district  of  this  circuit,  the  court,  at  the  request  of  the 
parties,  assigned  the  case  as  the  first  to  be  tried  at  the  special 
session  of  the  court  to  be  held  on  the  4th  of  September,  which 
was  ordered  in  part  to  accommodate  the  parties  in  this  suit. 
They  accordingly  appeared,  and  on  the  morning  of  the  day  when 
the  trial  was  to  have  been  commenced  ^  the  affidavit  of  Gleorge 
E.  Evans  was  presented  to  the  court  by  the  defendant 

The  statement  of  the  defendant  was,  that  he  was  ready  to  go 
to  trial  if  the  plaintiffs  would  waive  the  statute  requirement  of 
thirty  days'  written  notice  of  defence ;  but  inasmuch  as  the  plain- 
iifb  declined  to  waive  this  requirement,  and  inasmuch  as  no  such 
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notioe  had  been  given,  the  case  was  continned  until  the  present 
term,  to  enable  the  defendant  to  give  that  notice.  Such  notice 
was  afterwards  given,  and  the  witness,  George  E.  Evans,  has 
been  fully  examined  in  the  case.  His  testimony  has  been  the 
subject  of  comment  by  both  sides,  and  in  the  course  of  those 
comments  certain  material  parts  of  it  have  been  very  carefully 
reviewed.  The  argument  for  the  defendant  is,  that  this  testi* 
mony  proves  that  the  apparatus  described  in  the  patent,  as  con- 
strued by  the  court,  was  invented  and  constructed  by  the  witness, 
in  the  form  of  an  operative  machine,  at  the  establishment  in 
Cabot  Street,  as  before  explained,  and  also  at  the  Northampton 
Street  sugar  refinery,  for  three  months  before  the  assignor  of  the 
plaintiff  had  reduced  his  supposed  invention  to  practice  as  an 
operative  machine,  or  had  any  definite  knowledge  of  its  actual 
mode  of  operation.  The  views  of  the  plainti£b  are,  that  these 
statements  of  the  witness  are  all  founded  in  error ;  that  he  never 
invented  anything  pertaining  to  the  patented  invention,  and  that 
he  never  constructed  or  used  any  such  apparatus  as  he  pretends, 
at  the  establishment  in  Cabot  Street  at  any  time,  nor  at  the 
sugar  refinery  in  Northampton  Street  until  some  time  after  the 
assignor  of  the  plaintifis  made  the  patented  invention,  and  the 
same  has  been  successfully  reduced  to  practice  as  an  operative 
machine  at  the  establishment  of  the  Union  Sugar  Refijiery,  at 
Charlestown,  in  this  district. 

Witnesses  are  presumed  to  speak  the  truth ;  but  experience 
shows  that  they  are  often  in  error,  and  that  sometimes  they  are 
false ;  and  the  rule  is,  that  whenever  their  truthfulness  is  called 
in  question,  the  jury  are  to  judge  of  their  credibility  under  the 
instructions  of  the  court.  Regarding  the  matter  in  that  light, 
the  defendant  has  called  your  attention  to  several  general 
considerations  which,  as  he  insists,  have  a  strong  tendency  to 
support  the  witness,  and  to  the  testimony  of  the  other  wit* 
nesses  in  the  case  who  have  testified  to  any  material  facts  or 
circumstances  confirmatory  of  his  statement.  On  the  other 
hand,  the  plaintiffs  assail  the  truthfulness  of  the  witness,  and 
insist  that  he  is  mistaken,  or  has  sworn  falsely,  and  that  the 
witnesses  called  to  confirm  his  statements  are  mistaken  as  to 
dates;  and  that,  in  point  of  fact,  there  was  no  attempt  to 
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liquor  sugar  according  to  the  plan  of  the  patent,  until  long  subse- 
quently to  the  time  when  he  had  put  his  invention  in  practice  at 
the  establishment  of  the  plainti£b.  They  (the  plaintifis)  con- 
tend that  he  is  contradicted  by  so  many  witnesses,  and  by  such 
incontrovertible  facts  and  circumstances,  that  you  ought  not  and 
cannot  believe  his  testimony.  When  falsehood  is  imputed  to  a 
witness,  the  question  is  always  for  the  jury  ;  and  the  rule  is,  that 
if  they  find  he  has  wilfully  sworn  falsely  as  to  a  fact  material  to 
the  issue,  they  are  at  liberty,  if  they  deem  it  proper  to  do  so,  to 
disbelieve  everything  he  has  stated  in  the  case.  The  correctness 
of  that  fule  is  admitted  by  the  defendant,  and  he  asks  that  it 
may  be  applied  to  some  of  the  plaintiff's  witnesses.  In  order 
to  defend  the  witness,  George  E.  Evans,  against  the  charge  of 
falsehood,  he  (the  defendant)  makes  the  same  charge  against 
the  president  of  the  plaintiffs'  corporation,  the  patentee,  and  the 
senior  member  of  the  firm  of  Sampson  &  Tappan,  who  was  one 
of  the  principal  owners  of  the  two  establishments  to  which  refer- 
ence has  been  made. 

Where  there  is  a  conflict  of  testimony,  it  is  the  duty  of  the 
jury  to  reconcile  it,  if  they  can  reasonably  do  so ;  but  if  they 
cannot  reasonably  reconcile  it,  and  are  obliged  to  come  to  the 
conclusion  that  it  is  false  on  the  one  side  or  the  other,  then  it  is 
their  duty  fearlessly  to  determine,  if  they  can,  where  the  truth 
lies.  Doubts  on  this  issue  must  weigh  in  favor  of  the  plaintiffs, 
because  the  burden  of  proof  is  upon  the  defendant.  Looking  at 
the  whole  evidence,  perhaps  you  will  come  to  the  conclusion  that 
there  is  reason  to  believe  that  a  valuable  invention  has  been 
made  by  some  one  at  some  time,  and  it  is  not  .going  too  far  to 
say,  that  the  issue  most  strenuously  contested  in  the  trial  has  been 
whether  it  was  actually  made  by  George  E.  Evans  or  the  assignor 
of  the  plaintiffs.  The  apparatus  of  William  P.  Breck  and  the 
foreign  patents  must  not  be  overlooked.  They  will  be  brought 
to  your  notice  in  due  season  ;  but  the  several  propositions  of  the 
parties  to  such  a  controversy  cannot  all  be  considered  at  the  same 
moment.  The  theory  of  the  plaintiffs  is,  that  the  invention  was 
made  by  their  assignor;  and  one  theory  of  the  defendant  is, 
that  it  was  made  by  his  principal  witness.  Experience  shows 
that  much  light  is  often  derived  in  endeavoring  to  ascertain  the 
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tmth  from  a  mass  of  testimony,  by  looking  with  careful  scrutiny 
at  the  conduct  of  the  parties  whose  acts  are  called  in  question  or 
are  the  subject  of  inquiry. 

The  patentee  applied  for  a  patent,  and  the  same  was  granted 
to  him ;  and  he  has  since  been  engaged,  as  he  has  testified,  in 
perfecting  the  invention.  The  date  of  the  patent  is  the  27th  of 
January,  1868,  and  it  does  not  appear  that  George  £.  Evans  set 
up  any  claim  as  the  inventor  of  the  improvement  prior  to  the 
Ist  of  September  last,  when  he  gave  his  affidavit.  Weigh  this  cir- 
cumstance, and  give  it  such  consideration  as  you  think  it  deserves, 
bearing  in  mind  that  inventors  are  not  obliged  to  apply  for  a  patent 
or  to  make  known  the  result  of  their  inventions.  Inventions 
ought  not  to  be  supported  by  false  testimony,  and  letters-patent 
ought  not  to  be  broken  down  by  any  such  means.  Courts  of 
justice  are  supposed  to  be  able  to  investigate  such  an  issue  and 
ascertain  the  truth ;  and  the  court  feel  it  to  be  their  duty  to  urge 
you  to  apply  your  best  powers  to  the  accomplishment  of  that  ob- 
ject. Examine  the  testimony  of  George  E:  Evans,  and  see  if  you 
have  any  reason,  and  if  so,  to  what  extent,  to  doubt  his  veracity, 
giving  due  weight  to  everything  adduced  in  evidence  to  confirm 
his  testimony.  Carefully  examine,  also,  the  testimony  of  the 
proprietors  of  the  establishments  where  he  was  employed,  and  of  . 
the  president  of  the  plaintiffs'  corporation,  and  of  the  patentee, 
and  of  all  the  other  witnesses  who  have  testified  to  facts  or  cir- 
cumstances confirmatory  of  their  statements,  and  decide  whether 
you  have  any,  and  if  any,  what  reason  to  disbelieve  what  they 
have  testified. 

The  suggestion  of  the  defendant  is,  that  the  testimony  of  the 
witnesses  for  the  plaintiffs  on  this  issue  is  merely  negative,  and 
that  the  affirmative  statement  of  a  witness  as  to  what  he  saw  and 
heard  is  entitled  to  more  credit  than  the  negative  statement  of  an- 
other witness  that  he  did  not  see  or  hear  the  same  thing.  Unqiies- 
tionably,  the  rule  is  so,  where  the  testimony  of  a  witness  called  to 
contradict  an  affirmative  statement  is  merely  negative ;  and  it  is  for 
your  consideration  whether  the  testimony  of  the  plaintiffs'  wit- 
nesses as  to  what  was  or  was  not  done  at  Cabot  Street  or  North- 
ampton street  is  really  negative.  The  testimony  of  the  president 
of  the  corporation  is,  that  he  was  the  commission  merchant,  the 
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agent  who  forniBhed  the  proprietors  with  all  the  raw  material,  — 
Borne  sugar 9  some  melado,  some  molasses, — all  the  raw  matmal  for 
the  manufacture  of  the  sugars  made  in  those  establishments.  The 
first  stock  furnished,  as  he  states,  was  for  the  purpose  of  experi- 
ment on  the  open  pan,  which  he  particuUrly  describes.  Haying 
authorized  the  experiment,  he  visited  the  place,  sometimes  two 
or  three  times  a  week,  and  sometimes  daily,  and  oftener,  for  the 
purpose  of  watching  the  experiment,  and  of  seeing  if  it  was  likely 
to  be  successful.  The  statements  of  the  proprietors  of  the  estab- 
lishment are,  that  they  were  there,  one  or  both  of  them,  at  the  same 
time,  and  they  substantially  concur  in  the  statements  of  the  pres- 
ident of  the  corporation.  Other  witnesses  are  called  who  had 
occasion  to  visit  the  establishment,  and  who  had  an  opportunity 
to  know  if  any  apparatus  was  used  there  as  the  defendant  as- 
sumes was  used,  and  they  all  deny  that  they  ever  saw  anything 
of  the  kind. 

Severe  criticism  is  made  by  the  defendant  upon  the  senior  part- 
ner of  the  firm,  whose  members  were  the  principal  proprietors  of 
those  establishments.  The  witness  admits  that  he  was  mistaken 
as  to  the  date  of  the  first  attempt  of  George  E.  Evans  to  cleanse 
or  bleach  sugar  with  liquor  in  a  centrifugal  machine  ;  and  he  also 
admits,  that  while  he  was  under  that  erroneous  impression  as  to 
the  date,  ha  stated  that  the  operations  of  defendant's  witness 
were  prior  to  the  alleged  invention  of  the  assignor  of  the  plain- 
tifis.  Mistakes  as  to  dates  are  of  frequent  occurrence,  even  with 
honest  witnesses,  and  where  it  satisfactorily  appears  that  it  was 
without  intentional  error,  the  fact  that  such  mistake  was  made  is 
not  entitled  to  much  weight,  as  afiecting  the  credit  of  the  witness. 
Intentional  misstatements  on  the  part  of  a  witness,  if  material 
to  the  issue,  are  as  much  perjuries  as  any  other  species  of  false 
swearing.  Examine  the  testimony  of  the  witnesses,  in  view  of 
this  explanation,  and  determine  for  yourselves  whether  the  con- 
tradictory statements  of  the  witness  do  really  affect  his  credit. 

Oertain  other  testimony  is  introduced  by  the  defendant  to 
prove  what  he  stated  to  the  defendant,  and  to  some  one  or  more 
of  the  party  who  accompanied  him  in  the  visit  to  the  counting- 
room  of  the  witness,  subsequent  to  the  special  session  of  this 
court  on  the  4th  of  September  last.    Those  contradictions  are 
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in  evidence,  and  are  for  your  consideration.  Such  contradic- 
tions do  not  tend  to  proye  the  disputed  fact,  and  are  only  ad- 
mitted as  affecting  the  credit  of  the  witness ;  and  you  should 
keep  in  mind  his  explanation,  that  he  did  not  hear  the  affidavit 
read,  and  that  he  was  still  in  error  as  to  the  date  of  the  experi- 
ment made  by  the  witness  for  the  defendant.  Subsequently,  as 
he  states,  he  examined  certain  letters,  written  by  himself  at  that 
time,  and  saw  the  bill  of  the  first  sugar  —  of  the  26th  of  Au- 
gust—  purchased  for  the  making  of  liquor,  and  became  fully 
convinced  that  he  was  in  error  as  to  the  date.  Plainly,  these 
explanations  ought  to  have  weight,  in  connection  with  the  con- 
tradictory evidence,  and  it  is  for  you  to  say  whether  or  not  they 
are  satisfactory.  Consider  for  a  moment  what  the  mistake  was 
which  he  affirms  he  made,  and  perhaps  it  will  aid  you  in  coming 
to  a  right  conclusion.  According  to  his  testimony,  he  made  no 
mistake  as*  to  anything  which  occurred  at  Cabot  Street,  because 
he  still  affirms,  in  the  most  positive  terms,  that  he  has  no  knowl- 
edge of  any  such  experiments  being  made  there  as  are  described 
in  the  testimony  of  the  principal  witness  of  the  defendants.  His 
mistake,  as  he  states,  was  as  to  what  occurred  in  Northampton 
Street,  in  the  experiments  made  there  with  the  sugars  purchased 
and  sent  there  for  that  purpose  by  Mr.  Holden,  or  the  president 
of  the  plaintiffi'  corporation.  The  plaintiffii  admit  that  such  ex- 
periments were  made  at  that  refinery,  and  one  of  the  questions 
in  controversy  between  the  parties  is,  when  they  were  made. 
The  error  of  the  witness,  as  he  states,  was  as  to  that  date,  and 
his  testimony  now  is,  that  it  was  subsequent  to  the  invention 
described  in  the  declaration.  The  patentee  states  that  he  com- 
menced his  operations  for  starting  a  sugar  refinery  in  Charlestown 
in  April,  1862,  and  gives  a  detailed  statement  of  the  various  ex- 
periments which  he  made  before  he  arrived  at  the  patented  result. 
The  repetition  of  these  experiments  is  unnecessary,  as  they  have 
been  the  subject  of  comment  on  both  sides. 

The  first  experiments  were  made  with  a  barrel  of  sugar  which 
he  obtained  from  the  East  Boston  house,  and  on  the  8th  of  May, 
1862,  he  procured  another  barrel  of  sugar  from  the  same  place 
for  a  similar  purpose.  His  idea  was,  as  he  states,  at  that  time,  to 

run  the  sugar  through  the  centrifugal  machine,  and  after  the  syrup 
VOL.  in.  42 
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was  thrown  out,  to  remove  the  mase  of  siigttr  from  the  machine, 
mix  it  with  white  liqnor,  and  then  rmi  it  through  the  BSAchine 
for  the  purpose  of  cleansing  or  bleaching  it ;  but  while  the  prod- 
uct was  good,  he  found  he  must  use  too  much  liquor  to  allow 
any  considerable  profit.  Experiments  were  shortly  after  made^ 
he  says,  with  a  barrel  filled  with  white  liquor^  but  the  first  result 
was  not  satisfactory.  Further  experiments  were  made  by  tha 
witness  on  the  4th  of  August,  1862,  with  the  barrel  and  white 
liquor,  first  pladng  the  barrel  on  the  next  floor  above  the  base- 
ment, and  afterwards  on  the  third  floor.  The  result  was  satia- 
factory,  and  he  then  gave  orders  for  the  pipe  or  hose ;  workmen 
commenced  putting  up  the  pipe  on  that  day,  and  the  apparatus 
was  completed,  as  the  witness  states,  in  about  ten  days,  so 
that  he  commenced  using  it  on  the  18th  of  August  oi  the  same 
year.  On  the  other  hand,  the  defendant  denies  that  the  patentee 
ever  made  any  such  experiments  with  the  barrel  and  white 
liquor  as  he  has  described  in  his  testimony,  and  has  called  sev* 
oral  witnesses  employed  in  the  establishment,  who  testify  that 
they  were  at  work  there  at  the  time,  and  nevqr  saw  anything  of 
the  kind.  The  president  of  the  corporation  testifies  that  he  was 
present  and  saw  the  experiments  made,  and  witnessed  the  results  ; 
that  they  used  that  apparatus  for  some  three  months  without 
much  change,  except  that  the  patentee  purchased  these  sprink- 
lers with  many  perforations,  and  used  them  in  the  place  of  the 
sprinkler  with  one  perforation,  as  the  apparatus  was  at  first  coa- 
structed.  Several  other  changes  were  subsequently  made  in  the 
apparatus,  but  it  is  unnecessary  to  describe  them,  as  they  have 
been  the  subject  of  comment  at  the  bar. 

As  already  explained,  the  patent  having  been  introduced  in 
evidence,  affords  a  prima  facie  presumption  that  the  patentee  is 
the  original  and  first  inventor  of  what  is  therein  described  as  his 
improvement.  But  that  presimiption,  in  the  absence  of  the  origi* 
nal  application,  extends  no  further  back  than  the  date  of  the 
patent,  and  consequently  where  the  patentee,  or  those  claiming 
under  him,  allege  that  the  invention  was  actually  made  at  a  time 
prior  to  the  date  of  the  patent,  the  burden  is  upon  the  party  mak- 
ing the  allegation  to  prove  the  prior  date.  The  allegation  of  the 
defendant  is,  that  the  assignor  of  the  plaintifis  never  made  such 
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an  invention  as  is  clftimed  in  the  pr^ent  suit ;  bnt  if  you  belieye 
the  patentee  and  the  president  of  the  plaintifib'  corporation,  and 
find  that  he  did  make  the  invention,  jou  will  probably  find  no 
great  difficulty  in  determining  from  the  evidence  when  the  inven-' 
tion  was  made.  The  theory  of  the  plaintiffs  is,  that  it  was  made 
at  least  as  early  as  the  11th  of  Angnst,  1862 ;  and  it  does  not  ap* 
pear  to  be  controverted  by  the  defendant,  that  if  the  patentee  is 
to  be  believed,  it  was  made  about  that  time.  Assuming  it  to  be 
so,  then  you  will  perceive  it  was  before  any  such  apparatus  was 
used  at  the  Northampton  Street  refinery,  as  testified  by  the 
plaintifis'  witnesses,  but  after  it  was  used  both  at  the  Cabot 
Street  establishment  and  at  the  Northampton  Street  refinery,  as 
testified  by  George  E.  Evans  and  the  several  witnesses  called  to 
confirm  his  evidence. 

Reliance  is  also  placed  upon  the  testimony  of  William  P. 
Breck,  as  showing  that  an  apparatus  was  used  by  him  like  that 
described  in  the  patent,  several  months  prior  to  the  invention  in 
controversy.  The  construction  of  the  patent  has  been  given  by 
the  court,  and  in  determining  what  the  invention  is  you  will  look 
at  the  patent,  as  expounded  by  the  court,  and  follow  the  instruct* 
tions  of  the  court  upon  that  subject.  Considering  that  the 
model  of  the  Breck  apparatus  is  before  you,  and  has  been 
the  subject  of  extended  comment  on  both  sides,  it  docs  not 
seem  to  be  necessary  to  enter  into  any  detailed  explanation  of 
the  machinery.  A  patented  improvement,  consisting  of  old  ele- 
ments, cannot  be  proved  to  be  invalid  by  showing  some  one  of 
the  elements  in  some  prior  machine,  and  another  in  another 
prior  machine,  until  it  is  shown  that  all  the  elements  which  con- 
stitute  the  improvement  were  in  prior  use,  because  the  theory  of 
such  a  patent  is,  that  the  elements  are  old,  and  the  invention 
consiste  in  a  new  combination,  whereby  a  new  and  useful  result 
is  obtained. 

Seven  or  eight  foreign  patents  are  also  introduced  for  the  de- 
fence,  as  tending  to  show  that  the  assignor  of  the  plaintiffs  was 
not  the  original  and  first  inventor  of  his  improvement,  but  only 
two  of  them  were  brought  to  your  attention  in  the  closing  argu- 
ment. Proof  of  the  previous  invention,  knowledge  or  use  of  the 
thing  patented, is  a  good  defence  against  a  charge  of  inMngement, 
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under  the  conditionB  specified  in  the  Patent  Act.  The  15th  sec- 
tion, among  other  things,  provides,  ^^  that,  whenever  it  shall  satis- 
factorily appear  that  a  patentee,  at  the  time  of  making  his  appli- 
cation for  a  patent,  believed  himself  to  be  the  first  inventor  or 
discoverer  of  the  thing  patented,  the  same  shall  not  be  held  to  be 
void  on  account  of  the  invention  or  discovery,  or  any  part  there- 
of, having  been  before  known  or  used  in  any  foreign  country,  it 
not  appearing  that  the  same,  or  any  substantial  part  thereof,  had 
before  been  patented  or  described  in  any  printed  publication/' 
Where  there  is  no  evidence  to  the  contrary,  the  presumption  is, 
that  the  patentee,  at  the  time  of  making  his  application,  believed 
himself  to  be  the  first  inventor  or  discoverer  of  the  thing  pat- 
ented. The  defence  set  up  is  that  the  invention  in  controversy 
had  before  been  patented  in  a  foreign  country ;  and  it  can  only 
be  established  by  evidence  that  the  invention,  or  some  substan- 
tial part  thereof,  had  before  been  patented  in  some  foreign  coun- 
try, as  alleged. 

Under  this  notice  of  special  matter,  the  defendant  introduced 
the  two  patents  to  which  your  attention  was  called  in  the  argument, 
each  as  covering  the  thing  patented :  First,  the  patent  of  John 
O Wynne.  Referring  to  the  specification  of  the  patent,  you  will 
observe  that  it  contains  some  thirty  claims  ;  but  it  will  bo  only 
necessary  to  notice  the  14th  and  15th,  as  they  are  the  only  ones 
relied  upon  by  the  defendant.  Of  these,  the  first  (the  14th) 
consists  of  '^  the  combination,  in  one  machine  or  apparatus,  of 
the  process  of  separation  of  crystals  from  their  syrup  or  mother 
liquor,  and  the  washing  and  drying  the  same,''  as  described  in 
the  specification.  The  remaining  claim  is  for  *^  the  system  or 
mode  of  washing  or  cleansing  the  crystals,  or  other  solid  matters 
treated  in  centrifugal  machines,  as  hereinbefore  described."  The 
elements  of  the  apparatus  are  described  in  the  specification,  but 
inasmuch  as  the  model  is  before  you,  it  does  not  seem  to  be 
necessary  to  reproduce  them  in  the  summing  up.  The  patent  of 
De  Costa,  of  the  12th  of  December,  1854,  which  is  a  foreign 
patent,  was  also  introduced.  Three  claims  of  the  patent  were 
adverted  to  by  the  counsel  for  the  defendant.  They  are  the  4th, 
5th,  and  7th,  as  given  in  the  translation  introduced  in  evidence. 
The  4th  claim  is  for  ^'  the  various  means  and  methods  for  intro- 
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ducing  the  liquor  from  below,  either  by  two  concentric  tubes  or 
by  a  single  tube  through  holes  of  all  sorts  of  shapes,  spirally  or 
obliquely  placed  at  various  points,  and  particularly  at  the  upper 
part  of  the  central  shaft."  The  6th  claim  is  for  ^'  the  new 
method  of  crystallizing,  moulding,  and  liquoring  eyery  shape  of 
sugar-loayes  that  have  a  hole  through  the  middle,  and  that  are 
liquored  by  centrifugal  force,  according  to  the  method  indicated  " 
in  the  specification.  The  7th  claim  is  for  ^^  the  use  of  the  pump 
described,  of  whatever  form,  dimension,  or  material.'' 

A  repetition  of  the  description  of  the  elements  of  the  appara- 
tus would  be  of  little  aid  to  you  in  your  investigation,  as  the 
model  is  in  the  case  and  has  been  the  subject  of  careful  comment 
at  the  bar ;  one  of  the  experts,  in  speaking  of  the  apparatus,  says 
that  the  means  which  the  patentee  clearly  contemplated,  as  far 
as  he  could  judge,  was  to  give  a  cover  to  the  centrifugal,  so  as 
to  enclose  it,  and  keep  its  contents  inside  of  it  securely,  and  to 
assist  in  keeping  the  machine  from  trembling,  by  furnishing  an- 
other bearing  to  the  shaft.  The  machine  being  covered,  he  fur- 
ther infers  that  tilie  operator  cannot  get  at  the  inside  to  act  upon 
anything  within  it,  while  it  is  in  motion ;  and  his  opinion  was, 
that  the  machine  was  designed  to  wash  whatever  was  put  into  it, 
whether  beet  pulp  or  anything  else ;  and  that,  in  order  to  get  the 
washing  fluid  into  it,  the  inventor  intended  to  get  it  up  by  means 
of  a  pipe  through  the  body  of  the  machine,  and  discharge  the 
fluid  through  perforations  in  the  pipe  inside.  Working  in  that 
way,  it  is  his  opinion  that  it  could  not  produce  the  operation  of 
the  invention  in  controTeray,  -  first,  because  there  is  noindi- 
cation  that  pressure  is  to  be  used ;  second,  because  there  is  no 
provision  by  which  the  nozzle  can  be  held  close  up  to  the  mass 
to  be  cleansed,  so  that  the  streams  can  be  discharged  distinctly 
and  with  force  upon  the  material  to  be  treated ;  and  third,  be- 
cause there  is  no  provision  whatever  by  which  the  liquor  can 
be  applied  equally  over  the  mass,  or  in  any  manner,  under  the 
direction  of  the  operator.  Recommending  these  suggestions  to 
your  carefiil  examination,  it  is  unnecessary  to  say  more,  except 
to  remark  that  we  think  you  ought  not  to  come  hastily  to  the 
conclusion  that  the  patented  improvement  in  this  case  is  supers 
seded  by  either  of  these  foreign  patents. 
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The  jury  have  a  right  to  adopt  such  order  of  inquiry  as  they 
see  fit ;  but  it  is  suggested  as  a  convenient  order  that  you  inquire 
and  determine,  in  the  first  place,  whether  Gtoorge  E.  Evans  in- 
vented, constructed,  and  used  such  an  apparatus  as  is  described 
in  his  testimony,  either  at  the  establishment  in  Cabot  Street 
or  at  the  sugar  refinery  at  Northampton  fitre^,  before  the  date 
of  .the  invention  of  the  assignor  of  the  plaintifib.  Such  order  of 
investigation  would  be  convenient,  because,  if  you  find  that  he 
did  not,  then  you  need  not  proceed  any  further  in  that  inquiry, 
so  far  as  what  he  did  is  concerned.  But  if  you  find  he  did 
construct  and  use  the  apparatus  described  in  his  testimony,  be- 
fore the  date  of  the  patented  invention,  you  will  then  proceed  to 
inquire  whetb^  he  reduced  it  to  practice  as  an  operative  ma- 
chine. 

Courts  of  justice  have  established  the  rule,  that  crude  and  im- 
perfect experiments,  equivocal  in  their  results,  and  then  aban- 
doned and  given  up,  shall  not  be  permitted  to  prevail  against  an 
original  inventor  who  has  perfected  his  improvement  and  ob- 
tained his  patent*  The  settled  rule  is,  that  it  is  not  enough  to 
defeat  a  patent  to  show  that  another  conceived  the  possibility  of 
efiecting  what  the  patentee  has  accomplished,  unless  it  also  ^>- 
pears  that  he  reduced  what  he  conceived  to  practice  in  the  form 
of  an  operative  machine.  To  constitute  a  prior  invention,  he 
who  is  alleged  to  have  produced  it  must  have  proceeded  so  far  as 
to  have  reduced  his  idea  to  practice,  and  embodied  it  in  some 
distinct  form.  Ccmsequently,  you  are  instructed,  that  if  what 
you  find  to  have  been  done  by  any  one  before  the  date  of  the 
patented  invention,  as  established  by  the  evidence,  did  not 
amount  to  a  successful  reduction  to  practice  of  the  mode  of 
operation  described  and  claimed  in  the  patent  for  cleansing  or 
bleaching  sugar,  then  such  acts  of  experiment  do  not  have  the 
effect  to  invalidate  the  patent.  Governed  by  these  instructions, 
if  you  find  that  what  was  done  by  Oeorge  E.  Evans  prior  to 
the  date  of  the  patented  invention  in  the  manufacture  of  sugar, 
did  not  amount  to  a  successful  reduction  to  practice  of  the 
mode  of  operation  described  and  claimed  in  the  patent  for  the 
cleansing  or  bleaching  of  sugar,  then  yon  need  not  proceed  any 
further  in  the  examination  of  the  evidence  in  this  branch  of  tiie 
case,  as  it  is  clear  his  experiments  afford  no  defence. 
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Believing  that  in  any  view  jon  may  take  of  tbe  eWdence^  you 
will  find  it  necesaary  to  compare  tfa«  Jaaper  apparatus,  as  de- 
smbed  in  the  patent  and  expounded  by  the  court,  with  the 
tq^paratus  lirhieh  Qeoi^e  E.  Evans  testified  he  constructed  at 
Cabot  Street  and  at  Northampt<m  Street,  and  perhaps  with  the 
apparatus  of  William  P.  Breck,  and  those  described  in  the  two 
foreign  patents  to  which  your  attention  has  been  called,  we  will 
next  proceed  to  give  you  the  necessary  instructions  applicable  to 
Buch  inquiry* 

Proceeding  to  such  inquiry,  you  are  instructed  that  whether 
the  apparatus  described  by  Geoi^e  E.  Evans  in  his  testimony,  cr 
that  described  by  William  P.  Breck,  if  you  find  that  he  employed 
it,  or  either  of  those  described  in  the  foreign  patents,  is  substan- 
tially the  same  as  the  patented  invention,  as  expounded  by  the 
court,  is  a  question  of  fact  for  you  to  determine,  under  the  in- 
structions of  the  court.  In  determining  that  question,  you  are 
not  to  determine  about  similarities  or  differences  merely  by  the 
names  of  things ;  you  are  to  look  at  the  machines  and  their  sev- 
eral devices  and  elements  in  the  light  of  what  they  do,  or  what 
office  or  function  they  perform,  and  how  they  perform  it ;  and  to 
find  that  a  thing  is  substantially  the  same  as  another  if  it  per- 
forms substantially  the  same  function  or  office  in  substantially 
the  same  way,  to  attain  substantially  the  same  result ;  and  that 
the  things  are  substantially  different  when  they  perform  different 
duties  in  substantially  a  different  way,  or  produce  a  substantially 
different  result. 

For  the  same  reasons  you  are  not  to  judge  about  similarities 
or  differences  merely  because  things  are  apparently  the  same  or 
apparently  different  in  shape  or  form ;  but  the  true  test  of  simi- 
larity or  difference  in  making  the  comparison  is  the  same  in 
regard  to  shape  or  form  as  in  regard  to  name,  and  in  both  cases 
you  must  look  at  the  mode  of  operation,  —  the  way  that  the 
parts  work,  and  at  the  result,  as  well  as  at  the  means'  by  which 
the  result  is  attained.  In  all  your  inquiries  about  the  mode  of 
operation  of  other  machines,  you  are  to  inquire  about  and  con« 
aider  more  particularly  those  portions  of  the  particular  part  or 
element  which  really  do  the  work,  so  as  not  to  attach  too  much 
importance  to  the  other  portions  of  the  same  part  which  are  only 
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used  as  a  convenient  method  of  constrnding  the  entire  part  or 
device.  You  will  regard  a  well-known  substantial  equivalent  of 
a  thing  as  being  the  same  as  the  thing  itself;  so  that,  if  two  mi- 
chines,  having  the  same  mode  of  operation,  do  the  sibne  work,  in 
substantially  the  same  way,  and  accomplish  the  same  result,  they 
are  the  same.  And  so,  also,  if  the  parts  of  two  machines,  having 
the  same  mode  of  operation,  do  the  same  work,  in  substantially 
the  same  way,  and  accomplish  substantially  the  same  result, 
those  parts  are  the  same,  although  they  may  differ  in  name, 
form,  or  shape.  But  in  both  cases,  if  the  two  things  perform  a 
different  work,  or  in  a  way  substantially  different,  or  do  not  ac- 
complish the  same  result,  then  they  are  substantially  different. 

Appljring  to  the  case  the  several  instructions  given  by  the 
court,  you  will  inquire  and  determine  whether  the  assignor  of 
the  plaintiffs  is  or  is  not  the  original  and  first  inventor  of  the 
invention  described  in  the  patent,  as  expounded  by  the  cotmtL 
Should  you  find  from  the  evidence  that  he  is  not  the  original  and 
first  inventor  of  the  improvement,  then  you  need  not  proceed  any 
further,  but  your  verdict  should  be  for  the  defendant.  But  if  you 
find  that  he  was  the  original  or  first  inventor  of  the  improvement, 
as  alleged  in  the  declaration,  then  you  will  proceed  to  consider 
the  issue  of  infringement. 

The  charge  of  infringement  is  made  by  the  plaintifb,  and 
the  burden  of  proof  is  upon  them  to  prove  the  allegation  to  your 
reasonable  satisfaction.  But  in  considering  that  question,  you 
will  assume,  if  you  have  previously  so  found,  that  the  assignor  of 
the  plaintifb  is  the  original  and  first  inventor  of  the  improve- 
ment described  in  the  patent,  as  expounded  by  the  court.  Coun- 
sel sometimes  strive,  in  the  trial  of  a  cause,  to  blend  the  questions 
of  infringement  and  novelty  together,  as  jointly  and  interchange- 
ably involved  in  every  phase  of  a  lawsuit  for  the  infringement 
of  a  patent.  Undoubtedly,  they  involve  tiie  same  considerations, 
but  each  also  involves  several  considerations  not  involved  in  the 
other.  The  burden  of  proof  in  one  case  is  upon  the  plaintifb ; 
the  burden  of  proof  in  the  other  is  upon  the  defendant ;  and  the 
evidence  required  to  support  one  and  the  other  is  very  different. 
Whether  the  apparatus  used  by  the  defendant  during  the  period 
covered  by  the  declaration,  infringes  the  invention  made  by  the 
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assignor  of  the  plaintiffs,  as  the  same  is  expounded  by  the  court, 
is  a  question  of  fact  for  your  determination,  from  all  the  evidence 
in  the  case,  under  the  instructions  of  the  court.  The  material 
facts  on  this  branch  of  the  case  lie  in  a  narrow  compass.  The 
declaration  alleges  that  the  infringement  commenced,  as  before 
stated,  on  the  2d  of  November,  1868,  and  continued  from  that 
day  to  the  16th  of  January  following,  which  is  the  date  of 
the  writ.  The  defendant  concedes  that  he  constructed  and 
used,  or  caused  to  be  constructed  and  used,  in  his  sugar  re- 
finery,  an  apparatus  such  as  is  represented  in  the  model  in- 
troduced into  the  case;  and,  substantially,  the  testimony  of 
Alexander  A.  Sanborn,  called  by  the  plaintiffs,  is  that  the 
defendant  desired  him  to  put  up  a  liquoring  apparatus  for  him, 
to  be  used  for  liquoring  with  white  sugar,  the  same  as  he  had 
previously  put  up  for  the  inventor  while  in  his  employment. 
The  witness  stated  that  it  was  fitted  up  accordingly;  that  he 
did  a  part  of  the  work,  and  that  the  rest  was  done  by  other 
^workmen,  under  his  direction ;  that  they  placed  the  tank  for  the 
liquor  on  the  fourth  floor  above  the  machine,  giving  thirty-two  or 
thirty-five  feet  height  of  column  as  means  for  causing  pressure  at 
the  nozzle.  Instructions  have  already  been  given  you  on  another 
branch  of  the  case,  presenting  certain  general  rules  of  law  by  which 
you  are  to  be  governed  in  comparing  one  machine  or  device  with 
another,  to  enable  you  to  determine  whether,  in  legal  contempla- 
tion, the  two  machines  are  substantially  the  same  or  different ; 
and  those  instructions  are  equally  applicable  to  the  present  ques- 
tion with  reference  to  the  pressure  apparatus  of  the  defendant ; 
but,  considering  the  nature  of  the  inquiry,  we  think  it  necessary  to 
give  you  more  specific  instructions  by  which  you  will  be  g6vemed 
in  applying  those  general  rules  of  law  to  the  question  under  con- 
sideration. In  examining  that  question,  you  will  find  it  neces- 
sary to  keep  constantly  in  view  the  instructions  of  the  court  as 
to  the  construction  of  the  patent  on  which  the  suit  is  founded, 
else  you  will  be  lia-jlo  at  every  step  to  fall  into  error.  By  the 
true  construction  of  the  patent,  the  invention  consists  of  an  ap- 
paratus of  described  means  for  the  purpose  of  cleansing  or 
bleaching  sugar  with  liquor,  as  set  forth  in  the  specification. 
What  those  means  are,  the  instructions  already  given  will  enable 
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jou  to  understand  with  cleamesa  and  certainty ;  and  if  the  de- 
fendant in  his  machine  used,  daring  the  period  ooTored  by  the 
chai^  of  infringement,  substantially  the  same  means,  operating 
substantially  in  the  same  way,  and  accomplishing  substantiallj 
the  same  result,  then  you  are  instructed  that  the  defendant's 
machine  infringes  the  patent  on  which  the  suit  is  founded ;  and 
if  you  also  find  that  the  assignor  of  the  plainti£Es  was  the  original 
and  first  inventor  of  the  improTement,  then  your  verdict  will  be 
for  the  plaintifb.  But  if  you  find  that  the  defendant  in  his  ma> 
chine  used  during  that  period  substantially  different  means,  or 
that  the  means  so  employed  did  substantially  different  work,  and 
in  a  mode  of  operation  substantially  different,  then  you  are  in- 
structed that  the  defendant's  machine  or  apparatus  does  not 
infringe  the  patent  described  in  the  declaration,  and  your  verdict 
will  be  for  the  defendant. 

The  patent  declared  on  is  not  for  the  result,  but  for  the  means, 
as  substantially  described  in  the  specification,  for  accomplishing 
that  result«  The  defendant  is  right  also,  in  the  proposition  that 
the  claim  of  the  patent  is  not  for  every  mdans  of  cleansing  or 
bleaching  sugar  with  liquor,  but  only  for  the  means  the  patentee 
has  substantially  described  in  his  specification  for  accomplisliing 
that  result.  Lest  any  mistake,  however,  should  arise,  we  repeat 
that  the  patentee  cannot  invoke  the  doctrine  of  equivalents  to 
suppress  all  other  improvements  of  the  old  apparatus  or  machine, 
but  he  is  entitled  to  treat  every  one  as  an  infringer  who  makes, 
uses,  or  vends  his  patented  machine,  without  any  other  change 
than  a  common  substitution  for  one  of  its  elements,  well  known 
as  such,  and  which  any  constructor,  without  any  more  experi- 
ment, or  resorting  to  invention,  knew  how  to  employ.  Pursuant 
to  that  qualification  of  the  general  rule,  as  explained,  you  are  in- 
structed, that  if  you  find  from  the  evidence  that  the  means  of 
causing  pressure  at  the  nozzle  used  by  the  defendant  were,  at  the 
date  of  the  invention  and  of  the  patent,  commonly  known  to  be  a 
substitute  for  the  means  of  causing  pressure  at  the  nozzle  which  are 
particularly  described  in  the  specification,  and  that,  consequentiy, 
those  skilled  in  the  art  to  which  the  invention  appertains,  or  with 
which  it  is  most  nearly  connected,  could,  by  the  use  only  of  the 
knowledge  which  they  had  as  constructors,  substitute  the  mode  of 
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pfodnciag  BQch  jM^eeBore  praetinied  by  the  defendant  for  the  mode 
particularly  described  in  the  specification,  and  that,  when  thne 
Bnbstituted,  it  was  capable  of  performing,  and  wonld  perform,  snb- 
Btantially  the  same  mode  of  operation  as  the  mode  of  operation 
described  in  the  patent,  then  the  defendant  cannot  successfolly 
defend  himself  against  a  charge  of  infringement,  merely  by  em- 
ploying this  substitnted  mode  of  producing  pressure.  Whether 
the  means  of  causing  pressure  at  the  nozde  used  by  the  defend- 
ant were,  at  the  date  of  the  invention  and  of  the  patent,  com* 
monly  known  to  be  a  substitute  for  the  means  of  causing  pressure 
at  the  noczle  which  are  particularly  desmbed  in  the  specification, 
is  a  question  of  fact  for  you  to  determine,  from  all  the  evidence 
in  the  case.  Should  you  find  that  the  defendant's  means  of 
causing  pressure  at  the  nozzle  were,  at  the  time  supposed,  com- 
monly known  to  be  a  substitute  for  the  means  of  causing  pressure 
at  the  nozzle  which  are  particularly  described  in  the  specification 
under  consideration,  you  will  then  inquire  whether  those  skilled 
in  the  art  to  which  the  invention  appertains,  or  with  which  it  is 
most  nearly  connected,  could,  by  the  use  only  of  the  knowledge 
which  they  had  as  constructors,  make  the  proposed  substitution ; 
and  if  you  also  answer  that  inquiry  in  the  afl&rmative,  you  will 
then  proceed  to  the  remaining  inquiry  of  fact  involved  in  the  in- 
structions to  which  the  two  preceding  relate.  The  remaining 
inquiry  involved  in  that  instruction  is,  whether,  the  substantial 
means  or  mode  of  producing  pressure,  when  thus  substituted  as 
proposed,  is  capable  of  performing,  and  will  perform,  the  same 
function  in  the  same  mode  of  operation,  as  the  mode  of  pro- 
ducing pressure  particularly  described  in  the  specification  of  the 
patent ;  and  if  you  answer  this  inquiry  la  the  aflSrmative,  as  well 
at  the  two  others  preceding  it,  then  you  are  warranted  in  find- 
ing that  the  difference  in  the  means  of  causing  pressure  at  the 
nozzle  in  the  two  machines,  as  compared  with  each  other,  is  a 
mere  formal  one,  and  that  the  difference  in  that  respect  is  not 
such  as  of  itself,  without  more,  will  enable  tbe  defendant  success- 
fully to  defend  himself  against  the  charge  of  iiifiringement. 

Carrying  out  the  views  of  the  court  expressed^in  construing 
the  patent,  you  are  instructed  that  the  patent  is  not  limited  to 
any  arbitrary  mathematical  amount  of  pressure,  but  that  it  calls 


668  APPENDIX. 

for  and  contemplates  sach  a  degree  of  pressore  as  is  capable  and 
sufficient  to  effect  substantially  the  described  object  of  the  pat- 
entee,  to  drive  the  cleansing  liquor  or  syrup  with  such  velocity 
into  the  sugar,  while  in  revolution,  as  to  prevent  such  sugar  from 
being  melted  at  the  surface  of  impingement ;  and  if  the  appara- 
tus, as  constructed  and  used  by  the  defendant,  was  capable  of 
exerting  and  would  exert  this  degree  of  force  in  substantially 
the  same  way,  his  apparatus,  in  this  particular,  was  within  the 
patent. 

Adopting  these  instructions  as  the  law  of  the  case  upon  ihe 
subjects  to  which  they  relate,  you  will  examine  the  whole  evi- 
dence upon  the  question  of  infringement,  and  determine  whether 
the  apparatus  of  the  defendant,  as  used  by  him  during  the  period 
covered  by  the  declaration,  infringes  the  patented  invention,  as 
the  patent  has  been  expounded  by  the  court.  If  you  find  that 
the  apparatus  of  the  defendant,  as  used  as  aforesaid,  does  not 
infringe  the  patented  invention,  as  expounded  by  the  court,  your 
verdict  should  be  for  the  defendant ;  if  you  find  it  does  infringe 
the  patent  as  alleged  in  the  declaration,  then  your  verdict  should 
be  for  the  plaintiflb,  and  you  will  proceed  to  the  question  of 
damages. 

Suffice  it  to  say,  upon  the  subject  of  damages,  that  if  you  find 
for  the  plaintiffs,  they  do  not  claim  more  than  nominal  damages, 
as  the  main  purpose  of  the  suit  is  to  establish  the  validity  of  the 
patent.  Your  verdict,  if  for  the  defendant,  will  be  that  be  is 
not  guilty ;  if  for  the  plaintiffs,  that  the  defendant  is  guilty,  and 
you  may  assess  damages  in  the  sum  of  one  dollar,  which  is  the 
more  usual  sum  in  this  court  where  the  verdict  is  for  nominal 
damages.  Under  the  circumstances  of  the  case,  we  do  not  think 
it  necessary  to  remark  further  upon  the  subject,  except  to  say 
that  in  general  the  claim  for  damages  in  cases  of  this  description 
is  no  test  of  the  importance  of  the  controversy.  Parties  coming 
into  this  court,  as  in  all  other  similar  tribunals,  have  a  right  to 
expect  that  justice  will  be  administered  according  to  the  law  and 
the  evidence,  and  it  is  the  duty  both  of  the  court  and  the  jury 
to  fulfil  their  just  expectations  in  that  behalf. 

The  jury  then  retired  for  deliberation,  and  remained  out 
imtil  the  next  moniing. 
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Tuesday,  November  14. 

The  court  came  in  at  ten  o'clock,  and,  by  direction  of  the  pre* 
siding  justice,  the  jury  were  summoned  to  the  room.  When 
they  had  taken  their  seats,  Judge  Clifford  said :  — 

Gentlemen  op  the  Jury,  —  One  member  of  the  court  received 
a  note  from  your  foreman  this  morning,  which  was  very  properly 
framed,  but  yet  the  question  put  was  one  which,  in  the  view  of 
the  presiding  justice,  could  not  be  answered  either  way  without 
danger  of  misleading  you.  In  other  words,  it  required  an  expla- 
nation which  the  presiding  justice  thought,  inasmuch  as  the 
court  had  adjourned,  and  his  associate  justice  was  not  present, 
he  did  not  possess  the  authority  to  make.  Hence  he  found  it 
necessary  to  request  you  to  remain  in  session.  It  would  have 
afforded  me  the  greatest  pleasure  to  have  relieved  you,  if  I 
had  thought  I  could  properly  do  so.  I  may  express  the  opinion 
here,  and  I  have  no  doubt  that  every  one  of  you  will  concur  in 
that  view,  that  it  is  better  that  the  members  of  the  court,  and 
even  the  jury,  should  suffer  considerable  inconvenience,  than 
that  the  slightest  irregularity  should  be  introduced  into  the  pro- 
ceedings of  this  court.  They  have  gone  along  since  the  com- 
mencement of  the  government  until  the  present  time  without 
irregularities,  and  it  is  very  desirable  that  that  course  should  con- 
tinue. In  view  of  these  circumstances  I  felt  constrained  to  return 
the  answer  that  the  presiding  justice  could  not  answer  the  ques- 
tion directly,  without  explanation,  and  that  he  did  not  feel  at 
liberty  to  give  this  explanation  in  the  absence  of  his  associate, 
inasmuch  as  the  court  had  adjourned. 

Two  passages  from  the  charge  already  delivered  to  you,  care- 
fully noted  and  understood,  will  afford  you  the  necessary  expla- 
nation upon  the  matter  of  inquiry,  and  it  will  afford  you  as 
specific  an  answer  as  it  seems  to  be  competent  for  the  court  to 
give,  because  the  matter  of  inquiry  is  a  mixed  question  of  law 
and  fact.  Hence  the  reason  why  a  direct  answer  could  not 
safely  be  given,  lest  it  should  mislead. 

^^  Lest  any  mistake  should  arise,  we  repeat  that  the  patentee 
cannot  invoke  the  doctrine  of  equivalents  to  suppress  other  im- 
provements of  the  old  apparatus  or  machine,  but  he  is  to  treat 
every  one  as  an  infringer  who  makes,  uses,  or  vends  his  patented 
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improyement  without  any  other  change  than  a  common  substita- 
tion  for  one  of  its  elements,  well  known  as  such,  and  which  any 
constructor  without  any  experiment  or  resort  to  inreution  will 
know  how  to  employ.  Pursuant  to  that  qualification  of  the  gen* 
eral  rule  (that  is,  that  he  cannot  invoke  the  doctrine  of  equiva- 
lents), as  explained,  you  are  instructed,  that  if  you  find  from  the 
eyidence  that  the  means  of  causing  pressure  at  the  nozzle  used 
by  the  defendant  were,  at  the  date  of  the  inyention  and  of  the 
patent,  commonly  known  to  be  a  substitute  for  the  means  of 
causing  pressure  at  the  nozzle  which  are  particularly  described 
in  the  specification ;  and  that,  consequently,  those  skilled  in  the 
art  to  which  the  inyention  appertains,  or  with  which  it  is  most 
nearly  connected,  could,  by  the  use  only  of  the  knowledge  which 
they  had  as  constructors,  substitute  the  mode  of  producing  such 
pressure  practised  by  the  defendant,  for  the  mode  particularly 
described  in  the  specification,  and  that,  when  thus  substituted, 
it  was  capable  of  performing  and  would  perform  substantiaUy 
the  same  function,  in  substantially  the  same  mode  of  operation, 
as  the  mode  of  operation  described  in  the  patent,  then  the  de- 
fendant cannot  successfully  defend  himself  against  the  charge  of 
infringement  merely  by  employing  this  substituted  mode  of  pro- 
ducing pressifre." 

There  the  principle  is  laid  down.  Now  you  are  referred  to  the 
eyidence.  So  far  as  it  is  a  question  of  law,  the  court  has  de- 
cided that ;  you  will  receiye  that  as  law. 

^^  Whether  the  means  of  causing  pressure  at  the  nozzle  used  by 
the  defendant  were,  at  the  date  of  the  inyention  and  of  the  patent, 
commonly  known  to  be  a  substitute  for  the  means  of  causing 
pressure  at  the  nozzle,  which  are  particularly  described  in  the 
specification,  is  a  question  of  fact  for  you  to  determine  from  all 
the  eyidence  in  the  case.  Should  you  find  that  the  defendant's 
means  of  causing  pressure  at  the  nozzle  were,  at  the  time  sup- 
posed, —  that  is,  at  the  date  of  the  inyention  and  the  patent,  — 
commonly  known  to  be  a  substitute  for  the  means  of  causing 
pressure  at  the  nozzle,  which  are  particularly  described  in  the 
specifi^cation  under  consideration,  you  will  then  also  inquire,  as 
a  matter  of  fact,  whether  those  skilled  in  the  art  to  which  the 
invention  appertains,  or  with  which  it  is  most  nearly  connected, 
could,  by  the  use  only  of  the  knowledge  which  they  had  as  con- 
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Btractors,  make  the  proposed  substitution.  And  if  you  also  an- 
swer that  inquiry  in  the  affirmative,  jou  will  then  proceed  to  the 
remaining  inquiry  of  fact  involTed  in  the  instruction  to  which  the 
two  preceding  relate.  The  remaining  inquiry  of  fact  inyolyed  in 
that  construction  is,  whether  the  substituted  means  or  mode  of 
producing  pressure,  when  thus  substituted,  as  proposed,  are  ca- 
pable of  performing,  and  will  perform,  the  same  function,  under 
the  same  mode  of  operation,  as  the  mode  of  producing  pressure 
particularly  described  in  the  specification  of  the  patent.  And  if 
you  answer  this  inquiry  in  the  affirmative,  as  well  as  the  two 
others  preceding  it,  then  you  are  warranted  in  finding  that  the 
difference  in  the  means  of  causing  pressure  at  the  nozzle  in  the 
two  machines,  as  compared  with  each  other,  is  a  mere  formal 
one,  and  that  the  difference  in  that  respect  is  not  such  as  by 
itself,  without  more,  will  enable  the  defendant  successfully  to  d^ 
fend  himself  against  the  charge  of  infringement.'' 

Unable  to  conceive  that  any  command  of  langu^^  which  we 
possess  could  make  the  matter  clearer  than  it  is  there  stated,  we 
do  not  think  it  our  duty  to  attempt  to  add  anything  to  it ;  and 
you  will  please  retire  with  this  explanation,  and  with  the  kind- 
est spirit  towards  each  other,  and  an  anxious  desire  to  end  this 
controversy,  compare  your  opinions  a£resh,  and  see  if  you  cannot 
agree  upon  a  verdict. 

The  jury  then  retired,  and  remained  out  about  half  an  hour, 
tirhen  they  again  entered  the  court-room,  and  the  usual  question 
was  put  by  the  clerk :  ^^  Gentlemen  of  the  jury,  have  you  agreed 
upon  a  verdict  ?  " 

Foreman.  We  have  not. 

The  Court,  Mr.  Foreman,  is  there  any  prospect  of  an  agree- 
ment? 

Foreman.  There  is  no  hope  of  a  verdict  from  this  jury. 

The  Court,  Is  the  difference  between  you  law  or  fact  ? 

Foreman,  I  conceive  it  to  be  law.  There  is  a  difference  of 
opinion  upon  that  point,  even. 

The  Court.  Is  the  subject  of  difference  the  one  embraced  in 
the  instructions  re-read  to  you  this  morning  7 

Foreman,  I  think  so. 

The  Court,  We  do  not  see  that  we  can  make  that  matter  more 
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explicit  than  we  have  already  done.  Yon  have  already  been  in- 
structed that  questions  of  law  belong  to  the  court,  qnestions  of 
fact  to  the  jury ;  but  the  subject-matter  of  that  instruction,  and 
the  questions  involved  in  that  instruction,  being  mixed  qnestions 
of  law  and  fact,  the  court  without  the  jury  cannot  determine 
them,  and  the  jury  without  the  court  cannot  determine  them. 
It  requires  both  court  and  jury  to  determine  them.  K,  in  that 
view  of  the  subject,  Mr.  Foreman,  you  are  of  opinion  that  there 
is  no  hope  of  agreement,  you  will  rise  and  say  so. 

Foreman.  Perhaps,  if  we  could  be  enlightened  upon  a  single 
point,  we  might  agree. 

2%«  Court.  You  may  state  the  point  as  clearly  as  you  can. 

Foreman.  Whether  we  are  to  try  the  Matthiesson  apparatus, 
as  we  have  had  it  before  us,  at  thirty-five  feet,  or  whether  we  are 
to  vary  from  that,  in  any  conceivable  manner  ? 

The  Court.  The  question  propounded  by  the  foreman  is  one 
purely  of  fact,  so  that  it  would  not  be  possible  for  the  oourt  to 
render  you  any  assistance.  The  evidence  in  the  case  is  before 
you,  and  if  you  are  of  the  opinion,  Mr.  Foreman,  that  further  de- 
liberation would  result  in  no  practical  utility,  and  that  there  is 
no  hope  of  agreement  without  the  court  give  further  instructions, 
you  may  answer. 

Foreman.  I  think  not ;  that  was  not  the  precise  point  we  dif* 
fared  upon,  but  I  suppose,  by  working  from  that,  if  we  could  get 
instructions  upon  that,  we  might  arrive  at  a  verdict ;  but  I  don't 
think  it  would  be  possible  without  it. 

2%e  Court.  Consult  with  your  fellows,  and  see  whether  they 
think  it  is  worth  while  to  retire  again.  You  have  now  been  out 
sixteen  hours  and  a  half,  and  I  have  no  idea  of  resorting  to  the 
old  barbarous  mode  of  starving  a  jury  to  an  agreement. 

Foreman  (after  consultation  with  bis  associates).  There  is 
no  use,  sir. 

The  Court.  The  court  regrets  that  you  are  unable  to  come  to 
an  agreement ;  but  at  the  same  time  we  feel  that  we  ought  to 
return  thanks  to  you  for  the  patient  effort  you  have  made,  during 
a  long  period,  without  complaint,  to  reach  a  satisfactory  result. 
You  have  had  a  weary  service  of  three  weeks,  and,  under  the 
circumstances,  the  court  will  excuse  you  from  any  further  attend- 
ance until  the  first  Tuesday  in  February  next. 
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ABAm)ONMENT. 

1.  UnaToidable  delay,  while  an  a|yplicatioii  for  a  patent  is  pending,  if  no  gronnd  te 

impnting  abandonment    Jona  t.  Sewallf  568. 
S.  Mere  forbearance  to  apply  for  a  patent  while  the  inventor  is  experinienting  upon 

his  invention,  and  perfecting  it,  testing  its  valne,  or  dealing  with  any  of  its  necessary 

incidents,  practical  knowledge  of  which  is  requisite  to  its  nsefnlness,  a£brd  no  gronnd 

Ibr  presnming  abandonment.    IM, 

ACCESSARY. 

1.  The  deiendants  before  the  court,  after  the  principal  defendant's  plea,  were  held  to 
be  principals  and  not  accessaries.     United  Statet  ▼.  Harttodl  et  oZf.,  281. 

2.  Misdemeanors  do  not  admit  of  accessaries  either  before  or  after  the  fact,  and  the 
general  mle  is,  that  whatsoever  will  make  a  party  an  accessary  before  the  fact,  in 
felony  will  make  him  a  principal  in  misdemeanor  if  properly  charged  as  such.  Ibid, 

3.  The  ofience  emerged  in  this  case  was  a  misdemeanor,  but  it  would  make  no  difler- 
enoe  if  it  were  held  to  be  a  felony,  as  the  defendants  before  the  court  were  conibder- 
ates  of  the  principal  defendant  in  the  commission  of  the  crimei    Ibfd, 

4.  He  loaned  them  the  public  moneys,  and  they  borrowed  them  knowing  him  to  be 
an  oficer  of  the  United  States  charged  with  the  cnstody  of  the  moneys.    Ibid. 

5.  When  the  accessary  is  tried  with  the  principal,  the  confessions  of  the  principal  are 
admissible  to  prove  his  own  guilt,  and  where  the  principal  confesses  by  pleading 
guilty  and  retiring  from  the  bar  under  his  recognizance,  the  record  of  the  conviction 
of  the  principal  was  properly  introduced,  and  was  prima  facie  evidence  of  his  guHt 
at  the  trial  of  the  other  defendants^  and  his  confessions  to  show  that  he  was  rigl^l- 
fully  convicted.    Ibid, 

See  CoirvsBsiOHS,  2-7. 

ACTION. 
See  JtAOTB,  AoRpxD  STATvinurr  qip. 

ASSIGNEE  IN  BANERf^TCT. 
See  Bahkscvtot,  16, 17. 

ASSIGNEE  IN  INSOLVBNPT. 

See  Equity,  1-10. 
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BANK. 
8«e  By-Law. 

BANKBUPTCT. 

1.  Section  38  of  the  Bankmpt  Act  proyides  that  the  filing  of  a  petition  for  adjudica- 
tion in  bankrnptcy,  either  bj  the  debtor  or  by  a  creditor,  npon  which  an  order  may 
be  issued  by  the  court  or  by  the  register,  shall  be  deemed  the  commencement  of  pro- 
ceedings in  bankruptcy.     United  Stattg  t.  Crane,  211. 

I.  Bailroad  companies  are  private  commercial  corporations  within  the  meaning  of 
§  37  of  the  Bankmpt  Act,  and  the  District  Courts  of  the  United  States  have  therefore 
jurisdiction  to  adjudge  such  corporations  bankrupt,  the  same  as  in  the  case  of  other  ^ 
debtors.    Sweatt  t.  Raibroad,  339. 

3.  Characteristics  of  a  public  nature  attach  to  erery  corporation,  inasmuch  as  th^ 
are  created  for  the  public  benefit ;  but  if  it  is  not  created  for  the  administration  of 
political  or  municipal  power,  the  corporation  is  private,  unless  the  whole  interest 
belongs  to  the  government.    Ibid, 

4.  Transportation  of  fireight  and  passengers  from  one  State  to  another,  or  through 
more  than  one  State,  either  by  land  or  water,  is  commerce  within  the  meaning  of 
the  provision  of  the  Constitution  which  gives  to  Congress  power  to  r^iilate  com- 
merce between  the  several  States.    Ibid, 

ft.  Congress  has  power  to  enact  that  railroads  created  by  the  States  shall  be  liable  to 
the  provisions  of  the  Bankrupt  Act    Ibid. 

6.  Such  corporations  are  not  among  those  means  and  instruments  of  the  State  gov- 
ernments over  which  Congress  has  no  power  or  jurisdiction.    Ibid. 

7.  Inasmuch  as  the  exclusive  power  to  establish  a  uniform  system  of  bankruptcy  is 
Tested  in  the  Federal  legislature,  it  has  the  power  to  authorize  the  District  Courts 
or  their  registers  in  bankruptcy,  to  transfer  the  franchise  of  a  railroad  company  in 
bankruptcy,  it  being  a  private  corpomtion.    Ibid, 

8.  Under  {  2  of  the  Bankrupt  Act,  which  provides  that "  the  Circuit  Court  within  and 
for  the  district  where  the  proceedings  shall  be  pending,  shall  have  a  general  super- 
intendence and  jurisdiction  of  all  cases  and  questions  arising  under  this  act»"  a  peti- 
tion for  a  revision  of  the  decree  of  the  District  Court  refusing  a  discharge  may  be 
entertained,  although  such  decree  was  a  final  one,  and  no  proceedings  were  actually 
pending  in  the  District  Court  when  the  petition  for  revision  was  made.  LiiU^fieU 
Y,  DeUxwure  ff  Hudson  Canal  Co,,  371. 

9.  The  word  "  pending  "  does  not  mean  that  the  Circuit  Court  can  take  jurisdiction 
of  a  petition  for  revision  only  while  proceedings  are  actually  pending,  and  before  a 
final  decree,  in  the  District  Court    Ibid, 

10.  Dischaige  by  a  final  decree  was  refused  an  alleged  bankrupt  in  the  District 
Court,  May  12,  and  his  petition  for  revision  was  filed  in  the  Circuit  Court,  June  30 
following.  Bdd,  there  was  no  ground,  in  the  absence  of  a  rule  limiting  the  time 
in  which  such  petitions  shoul<^be  filed,  to  deprive  the  petitioner  of  a  rehearing  on 
account  of  delay.    Ibid, 

II.  An  allegation,  in  a 'petition  to  the  Circuit  Court  under  §  2  of  the  Bankmpt  Act 
for  reviiiion,  that  he  has  conformed  to  the  provisions  of  the  act  and  is  aggrieved 
because  the  prayer  of  his  petition  for  dischaige  was  refused,  is  not  sufficient.    Ibid. 

12.  The  petition  for  revision  must  state  in  what  the  error  oonsisU,  whether  it  be  of 
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law  or  fact ;  and  the  nature  of  tbe  alleged  error  should  be  distincilj  stated  for  the 
appellate  court  and  as  notice  to  the  opposite  party.    Ibid, 

13.  The  United  States  Bankrupt  Act  now  in  force,  confers  jurisdiction  in  Equity 
upon  the  District  Courts  in  certain  cases,  and  appeals  may  be  taken  from  the  Dis- 
trict to  tbe  Circuit  Courts  in  all  such  cases  where  the  debt  or  damage  claimed 
amounts  to  more  than  fiye  hundred  dollars,  proyided  the  appellant  compUes  with 
the  conditions  specified  in  §  8  of  the  act    Scammon  y.  Cole,  472. 

14.  A  mortgage  giyen  to  secure  the  payment  of  two  promissory  notes,  the  considera- 
tion of  which  being  pre-existing  debts  of  the  bankrupt,  for  almost  all  of  which  the 
mortgagees  were  liable  either  as  sureties  or  indorsers,  is  yoid  when  it  appears  that 
it  was  made  within  four  months  next  preceding  the  filing  of  the  petition  in  bank- 
ruptcy, for  the  express  purpose  of  giving  a  prefbrence ;  that  the  mortgagors  were 
insolvent  and  the  mortgagees  had  reasonable  cause  to  believe  that  the  mortgagors 
were  insolvent  at  the  time  of  tbe  execution  of  the  mortgage,  and  that  the  convey- 
ance was  made  in  fraud  of  the  provisions  of  said  act    Ibid, 

15.  A  creditor,  holding  commercial  paper  signed  by  a  firm  in  bankruptcy,  and  in- 
dorsed by  an  individual  member  of  the  firm,  a  bankrupt,  though  not  a  sole  trader, 
may  prove  his  debt  against  both  estates  and  share  in  the  dividends  of  each.  Emery 
T.  Canal  National  Bank,  507. 

16.  In  this  case  the  property  covered  by  the  complainant's  claim  against  the  trustee 
(which  daim  the  complainant  purchased  fh>m  the  assignees  in  bankruptcy),  was 
property  not  taken  possession  of  by  the  assignee,  to  which  the  title  of  the  bankrupt 
is  good  against  all  the  wprld,  except  the  assignee  or  any  one  to  whom  he  might 
convey.    Amory  v.  Lawrence  et  ale.,  528. 

17.  An  assignee  in  bankruptcy  is  not  bound  to  take  property  which  may  be  onerous 
to  the  estate,  or  burden  instead  of  benefit  it  If  he  does  not  take  it,  it  remains  In 
the  bankrupt    Ibid. 

18.  After  the  lapse  of  years,  in  this  case,  the  court  held  that  the  conclusion  must  be 
that  the  assignee  elected  not  to  take  possession  of  certain  property  of  which  the 
complainant  when  a  bankrupt,  took  an  assignment  as  set  forth  in  the  bill.    Ibid. 

19.  Under  the  act  of  March  2,  1867,  an  assignee  in  bankruptcy  of  a  person  declared  a 
bankrupt  in  one  district,  may  maintain  an  action  to  recover  moneys  paid  the  de- 
fendants residents  of  another  district,  in  violation  of  the  Bankrupt  Act,  in  the  District 
Court  of  such  district,  and  such  District  Court  in  the  district  where  such  defendants 
reside,  has  jurisdiction  of  the  subject-matter  and  the  parties.  Sherman  v.  Bingham 
et  al.,  552. 

SO.  The  whole  tenor  of  the  present  Bankrupt  Act  shows  that  Congress  intended  to 
provide  for  the  complete  administration  of  the  bankrupt  system  in  the  Federal 
Courts  and  through  the  instrumentality  of  Federal  officers.    llAd. 

See  Indictmbkt,  1-6;  Will,  5-10. 

BILL  OF  EXCEPTIONS. 

1.  The  only  office  of  a  bill  of  exceptions  is  to  bring  before  the  appellate  court  such 
questions  as  were  duly  raised  and  properly  saved  in  the  subordinate  court.  United 
mates  v.  Barrds  of  Sfnrits,  86 1 . 

8.  The  Judge  of  the  District  Court  has  power,  when  it  appears  by  complaint  or  affi- 
davit to  his  satisfaction  that  a  fraud  on  the  revenue  has  been  committed  by  any  per- 
son intrusted  with  or  concerned  in  the  importation  or  entiy  of  goods,  to  issue  his 
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warrant  to  the  manlial  roqnirlBg  bha  to  enter  a  place  or  preaiica  wlien  anj  in- 
Toices,  booki,  or  papen  Klating  to  the  nerehaadiM  are  deposited,  in  respect  to 
which  the  frand  ia  alleged  to  have  heen  oomialtted,  to  take  possession  of  anch  hooks 
and  prodnoe  them  before  the  jndge.    Sfekmell  t.  The  United  SuOee,  284. 

3.  It  is  not  ncoeseary  that  a  complaint  or  aiBdaTit  shonld  accompany  the  warrant  If 
<he  court  is  satiafied  tlmt  the  fntnd  upon  the  rerenne  has  heen  eomrnimdy  tlM  war- 
rant will  be  granted.  The  granting  or  refusing  the  warrant  is  a  judicial  ad,  and 
ihe  eomplaint  or  affidaTit  is  not  neoeesarj  to  be  introdneed  where  it  appears,  hj  the 

\    redtala  of  the  warrant,  that  it  was  shown  hj  complaint  and  alBdaTit  to  the  nt- 
'  is&ction  of  the  court  tliat  the  alleged  frmuds  on  the  nrenne  had  heen  committed. 
ilnd. 

4.  Bzoepdons  to  tim  mKng  of  a  court  in  admitting  eridenee  should  he  sniidcotlj 
epecific  to  enaiiie  it  to  understand  the  predae  ground  upon  which  the  olgection  is 

5.  All  that  appeared  in  this  case  was,  that  when  the  books,  etc  were  offered  in  eri- 
'  dence,  the  defendants  olgected  that  the  oonrt  was  not  anthorixed  to  lasne,  or  the 

marshal  to  aeire,  the  warrant  in  question,  and  that  the  district  attomej  eould  not 
i    pnt  them  in  eridenee,  liecause  obtained  by  that  warrant.    Bdi^  that  the  olgcctions 
were  not  sufficientlj  explicit  to  ayail  the  defendants  at  this  hearing.    Ihid. 

6.  The  district  jndge  could  put  tlie  papers  seised  under  tlie  warrant  in  this  case  into 
the  hands  of  the  district  attorney.    IM» 

7.  It  was  objected  that  the  boohs,  etc  were  not  in  themselTes  legal  evidence.  Hdi, 
that  as  the  same  were  not  set  forth  in  die  bill  of  exceptions,  nor  in  any  way  nude 
part  of  it,  the  presumption  was  that  the  ruling  of  the  district  judge  was  correct,  and 
the  pofait  was  not  open  for  examinatkm.    iM. 

BILL  OF  LADIKQ. 
See  Coimoir  OAmnuB,  8 ;  DauTBST,  1, 8;  Stopfaob  in  Tbaksitv,  S-5. 

BY-LAW. 

1.  The  directors  of  a  national  bank,  organised  under  the  act  of  June  8,  1864, 
adopted  the  following  by-law :  "  No  person  indebted  to  the  bank  shall  be  alloved 
to  sell  or  transfer  his  or  her  stock  without  the  consent  of  a  majority  of  the 
directors,  and  this  whether  liable  as  principal  or  surety,  and  whether  the  deht  or 
liabilitj  is  due  or  not."  A  stockholder  indebted  to  the  bank  assigned  by  deed  ia 
trust  for  the  benefit  of  his  creditors  his  stock  without  the  consent  of  the  dhreeton, 
and  the  assignees  requested  the  hank  to  record  the  deed  of  assignment  upon  tke 
transfer-book  of  the  bank,  or  that  they  might  "  be  allowed  to  transfer  the  uotk  to 
themselTCS  on  the  books  of  the  bank."  The  requests  were  refosed  by  the  hank. 
Held,  that  the  by-law  was  valid,  and  that  the  directors,  under  §  8  of  the  act  refened 
to,  had  power  to  adopt  the  same.    Knight  et  al.  ▼.  Old  Natitmal  Bank,  429. 

CABS,  EXERCISE  OF  ORBINABY. 
See  HioHWATB,  8. 

CHARTER-PARTT. 

%,  Wherd  In  a  chartar>p«rty  no  stipnlation  is  made  as  to  the  day  the  vessel  should 
sail,  or  the  time  ahe  was  to  be  allowed  for  the  trip,  tlie  rule  of  construction  is,  tbst 
she  is  to  fldl  within  a  reasonable  time,  and  to  proceed  with  reasonabk  despatck, 
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und  witboat  lunocefluiy  deviation,  Co  the  place  of  loading.  nnleM  delayed  bj  tlie 
pablic  enemj  or  perils  of  the  seaa.    Fearing  v.  (^ee$manp  91. 

2.  8uch  an  implied  covenunt  in  a  charter-party  is  not  a  oondidon  precedent*  whidi, 
if  broken,  will  justify  the  charterer  in  disregarding  his  covenants,  nnleaa  the  delay 
is  so  great  that  it  deprives  the  charterer  of  the  whole  benefit  of  the  contract  or 
frustrates  his  object  in  chartering  the  vessel.    ttitL 

3.  A  stipalation  in  a  charter-party  that  the  charter  should  commence  when  the  vessel 
was  ready  to  load,  does  not  mean  that  the  charter-party  does  not  attach  until  the 
vessel  arrived  at  the  place  of  loading.  Performance  of  the  implied  contract,  that 
the  vessel  was  to  sail  to  the  place  of  loading  within  a  reaeonable  time,  was  as 
lequisite  as  that  notice  of  the  readiness  of  the  vessel  to  receive  caigo  tbonld  be 
given  on  arrival  at  the  place  of  loading.    lUd, 

4.  A  charter-party  was  executed  April  S7»  IB65,  while  a  vessel  mu  lying  in  the 
harbor  of  Boston,  by  which  she  was  to  load  at  Farmingdalct,  Maine.    No  stipala- 
tion was  made  concerning  the  time  at  which  she  was  to  sail  for  the  plaoe  of  loading. 
She  arrived  at  Farmingdale,  May  SO.    When  the  master  gave  the  requited  notice 
of  the  readiness  of  the  vessel  to  receive  cargo,  the  charterer  refused  to  load  her. 
Thereapon  the  following  correspondence  took  place.    From  the  charterer :  "  Will 
load  the  vessel  at  going  rates ;  no  other  terms,  damages  or  not"    To  which  the 
owners  replied  that  the  charterer  must "  either  load  her  per  charter-party  or  pay 
dansages."    To  this  the  following  reply  was  received :  "  Will  load  vessel  for  the 
voyage  at  eight  dollars,  meaenrement  or  weight,  difference  between  old  and  new, 
charter  open,  to  be  settied  by  the  courts  or  by  arbitration,  without  prejudicing  the 
lights  of  either  party."    The  final  reply  was:  '*We  accept  your  proposition; 
load  vessel  as  per  despateh  of  this  date."    Thereupon  the  defendants  loaded  the 
vessel,  and  the  cargo  was  duly  transported  and  delivered.    Hdd,  that  no  new 
charter-party  was  made  by  the  above  correspondence,  and  that  the  respondent  was 
liable  unless  he  could  show  that  the  master,  in  foiling  to  report  the  vessel  within  a 
reasonable  time,  had  violated  some  condition  preoedent»  or  that  the  delay  was  so 
great  as  to  frustrate  the  voyage.    Ibid, 

5v  A  vessel  was  chartered  April  37, 1865,  at  Boston,  to  go  to  Fanningdale,  Maine, 
for  a  cargo  of  ice^  to  be  transported  to  Mobile,  Alabama.  From  stress  of  weather, 
she  did  not  arrive  at  Farmingdale  until  May  20,  when  she  reported  as  ready  to 
nceive  caigo.  The  charterers  had  then  hired  and  loaded  another  vessel,  with  the 
caigo  destined  for  the  first  chartered  vessel,  on  the  arrival  of  which,  however,  they 
changed  the  destination  of  the  vessel  last  hired  and  sent  her  in  fulfilment  of 
smother  contract  and  the  vessel  first  named  actually  performed  the  oontcsct  for 
which  she  was  chartered,  and  the  cargo  was  received  without  complaint  Hdd,  that 
the  foctt  showed  that  the  voyage  was  not  ihistrated  by  the  delay  to  notify,  that  the 
▼eaael  was  ready  to  receive  caigo,  and  that  the  owners  were«  entitled  to  recover 
under  the  charter.    Ibid. 

6.  Where  the  owner  retains  the  potsoislon  and  navigation  of  the  vessel,  and  contracts 
to  carry  the  cargo  on  freight  for  the  voyage,  the  charter-party  is  a  mere  affieight- 
ment  sounding  in  covenant,  and  the  fiwighter  is  not  investedVrith  the  legal  re- 
sfNwaibili^  of  ownership.    Bichardstm  v.  H^tMor,  305. 

7.  The  charter-parQr  in  such  case  is  a  coatraet  for  the  ooaveyaace  of  merchandise  for 
a  stipulated  price.    Ibid, 

d*  Where  the  owner  parts  with  the  possession,  command,  and  maaagement  of  the 
vessel^  tiie  chartsrer  becomes  the  owner  for  the  voyage.    Ibid, 
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•.  Courts  of  justice  are  not  inclined  to  constme  the  contract  as  a  demise  of  the  ahip^ 
even  though  it  may  contain  words  of  grant.    IhitL 

1 0.  If  the  owners  afcree  to  keep  the  Teasel  tight,  stanch,  fitted,  and  proTisioned,  aad 
to  receiTe  on  board  such  lawful  goods  as  the  charterers  or  their  agents  might  think 
proper  to  ship,  thej  retain  the  command  of  the  vessel,  and  the  charter-party  in  aach 
case  is  a  mere  contract  of  affreightment.    lUd, 

11.  Then  in  general  the  owners  are  responsible  to  the  charterers  for  faUnie  to  ooorrey 
the  goods  according  to  the  terms  of  the  contract    Ibid, 

IS.  Where  die  contract  of  affreightment  amounts  to  a  demise  of  the  ship,  the 
officers  and  crew  are  servants  of  the  charterer,  the  charterer  becomes  the  carrier 
of  the  goods  shipped,  and  in  procuring  ftvight,  the  master  is  then  the  agent  of  tfao 
charterer.    Und* 

13.  In  this  case  the  owners  were  the  carriers  of  the  goods,  and  were  fesponsible  to 
the  shippers  for  every  loss  or  damage  to  the  goods  during  the  voyage,  unless  it 
happened  by  the  fiiult  of  the  shipper,  the  act  of  God,  the  public  enemy,  or  without 
the  fault  of  the  carrier,  or  was  excepted  in  the  bill  of  lading.    Ibid. 

14.  In  the  absence  of  any  special  agreement,  the  duty  of  the  master  extends  to  all 
that  relates  to  the  lading  and  transportation  of  the  merchandise,  and  in  the  caae 
of  a  mere  contract  of  affreightment,  the  shipowners  and  master  are  responsiUe  lor 
the  faithful  performance  of  these  duties.    Ibid, 

15.  A  stipulation  in  a  charter-party  that  the  ship  is  to  employ  charterer's  stevedore 
and  clerk  does  not  amount  to  a  special  agreement,  to  the  effect  that  the  da^  of 
lading  and  stowing  the  goods  was  to  be  performed  by  the  charterers.    Ibid. 

16.  This  clause  gave  the  right  to  the  charterers  to  name  the  stevedore  and  clerk  ;  bot 
they  were  to  be  paid,  and  were  subject  to  the  orders  of  the  master.    IbiiL 

17.  In  this  qase  the  clerk  and  stevedore  were  nominated  by  the  charferers;  bat  the 
supervision  of  the  lading  was  had  by  an  agent  of  the  owners;  the  receipting  for 
cargo,  measurement,  and  stowage  were  all  under  his  direction.  Pilotage  and  port 
charges  were  paid  by  the  owners,  and  when  loaded  the  charterers  notified  the 
owners  they  wished  the  vessel  cleared.  She  was  dischaiged  at  the  port  of  desti- 
nation by  a  stevedore  employed  by  the  master.  All  these  facts  show  that  the 
owners  were  responsible  for  the  safe  custody,  due  transport,  and  right  deUrery. 
Ibid. 

18.  Whether  the  general  owner  retains  the  possession  and  command  of  the  ship,  or 
the  control  and  navigation  of  the  same  passes  to  the  charterer,  the  shipper,  under 
an  ordinary  bill  of  lading,  may  have  his  remedy  against  the  ship ;  but  whether  the 
general  owner  or  the  charterer  is  liable,  depends  upon  the  terms  of  the  charter- 
party.    Ibid. 

19.  The  fact  that  the  charterers  have  the  privilege  of  appointing  the  head  stevedore 

does  not,  as  a  matter  of  course,  show  them  to  be  responsible  for  the  character  of 

the  stowage.    Ibid, 

See  DsMVBRAOB,  1. 

•  COLLISION. 

1.  A  schooner  in  the  evening,  close-hauled,  on  the  port  tack,  was  heading  north  by 
west,  with  the  wind  west-northwest.  A  brig  on  the  starboard  tack,  with  the  wind 
at  least  two  points  free,  was  heading  south  by  west  half  west.  Both  vessels  were  in 
a  seaworthy  condition  in  all  respects,  and  had  sufficient  lights,  and  both  vessels  had 
lookouts.    The  speed  of  the  schooner  was  five  or  six  knots,  and  that  of  the  brig 
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four  or  fbnr  and  one  half.  When  the  yesseU  were  at  least  one  hnndred  and  fiftj 
yards  apart,  the  brig  ported  her  helm.  Inevitable  accident  was  not  set  up,  and  it 
was  held  not  to  be  a  case  coming  within  the  eleventh  sailing  mle.  Lane  v.  S^otmer 
Denike,  117.  ^ 

S.  The  pilot  on  the  schooner  was  notified  by  the  lookout  that  there  was  a  light  ahead, 
upon  which  he  went  forward  and  looked  at  it  for  several  minutes,  and  then  went 
aft.  It  was  not  pretended  that  the  approaching  vessel  would  have  passed  to  leeward 
hy  more  than  her  length.  Held,  that  he  was  negligent  in  not  continuing  to  wttch 
the  approaching  vessel.    lUd. 

3.  It  is  not  an  excuse  for  the  pilot  of  the  schooner  that  he  had  a  right  to  keep  his 
eonrse,  under  the  rules  of  navigation.    Und, 

4.  Nothing  in  the  rules  of  navigation  can  exonerate  from  the  consequences  of  negleet 
of  precautions  such  as  are  required  hj  the  ordinary  practice  of  seamen,  or  the  spe- 
dal  circumstances  of  the  case.    IbuL 

5.  A  party  who  negligently  casts  himself  upon  an  obstruction  is  not  entitled  to  dam- 
ages, and  the  party  who  inflicts  an  injury  cannot  be  allowed  to  defend  himself  upon 
the  ground  that  the  injured  party  committed  the  first  error,  if  the  person  so  com- 
mitting the  act  causing  the  damage  had  reasonable  notice  of  the  error  of  the  other, 
and  means  and  adequate  opportunity  to  have  avoided  the  disaster.    Ibid, 

6.  The  lookout  on  the  schooner  in  thb  case  had  informed  the  pilot  of  the  light  ahead, 
saw  the  brig  both  before  and  when  her  helm  was  ported,  and  she  attempted  to  cross 
the  schooner's  course.  Instead  of  going  aft,  the  pilot  should  have  observed  the  ne- 
cessity for  precaution,  and  also  watched  the  approaching  vessel  longer,  in  order  to 
have  obtained  the  same  knowledge  as  the  lookout.  He  could  then  have  ported  the 
schooner's  helm  in  season  to  have  avoided  the  collision.    Ibid. 

7.  Vigilance  is  required  from  those  having  the  conduct  of  both  vessels,  when  the  cir- 
cumatanoes  of  their  approach  require  caution.    Ibid. 

8.  In  this  case  it  was  hdd  that  there  was  negligence  on  both  sides,  and  that  the  dam- 
ages should  be  divided.    Ibid. 

9.  A  vessel  in  the  evening  was  lying^to  yi  the  starboard  tack,  with  her  helm  hard 
aport,  with  a  competent  lookout  properly  stationed,  and  with  signal-lights  fully  dia- 
played  as  required  by  law.  Another  vessel  was  discovered  directly  ahead.  The 
order  was  given  not  to  change  the  helm,  and  a  collision  took  place.  HM,  that  no 
negligence  could  be  charged  to  those  on  board  the  vessel  first  named  for  not  keeping 
her  to  her  course.    KiUtun  v.  Schooner  Eri,  456. 

10.  Inevitable  accident  in  cases  of  collision  is  where  a  disaster  takes  place,  occasioned 
exclusively  by  natural  causes,  without  any  fault  on  the  part  of  the  owners  or  thoae 
intrusted  with  the  management  of  either  vessel    Ibid. 

11.  Two  vessels  were  lying-to  just  prior  to  a  collision,  which  t^ok  place  in  the  night, 
— one  with  competent  lookout  properly  stationed,  the  required  signal-lights,  on  the 
starboard  tack,  with  helm  hard  aport ;  the  other  had  her  red  light  burning  brightly. 
Just  before  the  collision  the  green  light  was  burning,  but  not  so  brightly  as  it  should 
have  done.  In  the  attempt  by  an  officer  to  turn  it  up  it  went  out;  It  was  handed 
to  a  seaman,  and  was  only  seen  on  the  starboard  side  by  the  master  when  the  two 
vessels  were  close  together.  No  person  was  specifically  appointed  or  stationed  as  a 
lookout.  All  the  crew  were  abaft  of  the  mainmast  just  before  the  collision.  A  col- 
lision ensued.  Hdd,  not  an  inevitable  accident,  but  that  the  vessel  last  referred  to 
was  in  fault    Ibid. 

12.  The  rules  of  navigation  require  seasonable  precautions  to  avoid  danger  in  collision 
cases.    Ibid. 
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M.  Tbe  gitMiitd  Bpoa  whkli  the  Tend  in  fault  in  tlii6  cue  was  deulj  lialile  itm  die 
abeence  of  en  appointed  and  proper!/  stationed  lookout    Ibid, 

14.  The  general  mle  is,  that  where  a  Teeeel  is  at  anchor  in  a  proper  plaoe»  widi  no 
sails  set,  and  another  under  sail  collides  with  her  and  oocasions  injury  to  her,  tbe 
vessel  in  motion  is  liable.    SUrling  ▼.  Brig  Jennie  Cushman,  App^  €36. 

1ft.  The  harbor  ragnlations  of  the  harbor  of  Bangor  require  that  no  vessd  shall  come 
to  anchor  in  the  channel  within  certain  limits ;  in  this  case  it  was  found  that  the 
UbMlant's  Yeseel  was  anchored  in  a  proper  place,  had  the  proper  light,  and  that  her 
owners  were  entitled  to  recoTcr  of  the  respondents,  in  accordance  with  the  deeree  of 
the  District  Court  which  was  ai&nned.    Ibid. 

16.  Ineyitable  accident  in  oollikion  cases  is  ncTcr  admitted  as  a  defence^  eaceqpt  when 
it  is  shown  that  neither  vessd  was  in  fault    Ibid, 

8e6^iJUi>t]ro>  7.    JanvwuLttem,  18  *  18. 

COMBINATION. 
See  Patbitt,  7  - 1  Ij  27,  fi8. 

COMMON  CAHBlEft. 

I.  Common  carriers  are  not  responsible  for  losses  or  damage  which  may  happen  to 
goods  received  to  be  carried,  if  the  same  result  from  the  act  of  the  owner.  CkoaU 
V.  Crouminakidd,  184. 

1.  When  goods  are  lost  or  damaged  after  their  reception  by  the  common  carrier  and 
before  their  delivery,  the  prima  fade  presumption  is,  that  the  loss  was  occasioned 
hy  the  carrier's  default    Ibid, 

8.  The  legal  efiect  of  a  bill  of  lading,  affirming  the  goods  to  have  been  shipped  in 
good  order,  is  to  raise  a  prima  facie  presumption  that  in  all  particulars  open  to 
inspection  the  goods  were  in  that  condition ;  but  this  does  not  preclude  the  carrier, 
in  case  of  loss  or  damage,  from  showing  that  tbe  loss  proceeded  from  some  cause 
which  existed,  but  was  not  apparent,  at  tbe  time  he  received  the  goods.    Ibid. 

4,  The  responsibility  of  the  carrier  does  not  extend  to  damages  resulting  to  a  cargo 
of  cotton  in  bales,  from  moisture  of  the  contents  of  the  bales  received  previous  to  tbe 
time  of  lading,  which  could  not  have  been  discovered  by  tbe  master,  and  where  ib» 
vessel  was  in  all  respects  seaworthy,  and  there  appeared  to  be  no  wAnt  of  ordinaty 
care,  skill,  and  energy  on  the  part  of  the  master,  to  protect  the  goods  against  snch 
injury  while  on  board  the  vesseL    Ibid. 

ft.  While  cotton  in  bales  was  lying  on  the  wharf,  and  wliile  a  vessel  was  loading  with 
the  same,  it  was  discovered  by  the  accidental  opening  of  one  bale  that  the  contents 
thereof  were  wet  This  fact  was  reported  to  the  shippej^  who  said  that  the  wet 
would  do  no  injury,  and  the  bale  was  thereupon  tied  up  and  placed  on  board. 
ffeld,  that  there  was  no  evidence  in  the  case  to  warrant  the  conclusion  that  the 
master  had  reason  to  believe  any  portion  of  the  residue  unfit  for  the-voyage.     Ibid, 

6.  While  collecting  the  fares,  the  clerk  of  a  steamer  owned  by  the  defendant  inflicted 
personal  injuries  upon  tbe  plaintiff,  on  board  the  vessel  during  one  of  her  regular 
tripe.  Hdd,  the  plaintiff  could  recover  of  the  defendant  for  the  iiguries  received, 
although  the  defendant  did  not  authorize  the  acts  of  his  employee.  Pendleton  v. 
KinaUy,  416. 

7.  The  principles  of  law  applicable  to  the  relations  of  master  and  servant  do  not  fully 
define  the  rights,  duties,  and  obligations  between  carriers  of  passengers  and  pas- 
sengers ;  they  are  not  merely  citizens  bearing  only  toward  each  other  the  rdations 
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whieb  Ofile  citkeli  bean  to  aliothdir :  t1i6  carrier  had  agreed  to  carry  for  hire  the  paa- 
acDger  fVom  one  place  to  another,  and  was  responsible  for  any  breach  of  the  obliga- 
tion he  had  aaeilmed,  that  the  paaaenger  shonkl  noi  be  ill  naed  by  himself  or  his 
employees.  Ibid, . 
Bk  A  dispato  had  arisen  between  the  clerk  and  the  passenger  as  to  the  letter's  fare, 
bat  the  question  whether  the  defendant  was  liable  for  the  iignries  inflicted  by  his 
clerk  upon  the  plaintiff  was  decided  irrespectiTe  of  that  dispute,  and  as  if  none  nich 

had  arisen.    IbitL 
•  CONFESSIOKS. 

1.  Ah  officer  of  the  United  States  chaiged  with  the  safe-keeping  of  public  moneys  was 
indicted  as  principal  defendant  under  the  act  of  August  6, 164^,  for  loaning  such 
money  so  intrusted  to  him  to  certain  persons  indicted  jointly  with  him.  Before  the 
Jufy  were  empanelled  he  pleaded  twb  amtenda^  Certain  confessions  of  his  that  he 
had  loaned  the  public  money  were  oflered  in  evidence.  HM,  they  were  properly 
Admitted  to  show  that  he  had  unlawfully  loaned  a  portion' of  the  public  money,  but 
not  to  prove  that  the  other  defendants  ever  advised  or  participated  in  the  criminal 
actSL  The  other  defendants  were  chaiged  with  advising  and  participating  in  the 
felonious  acts,  but  neither  the  declarations  nor  acts  of  the  principal  defendant  could 
be  admitted  to  prove  anything  against  them.     United  StcOes  ▼.  Heartwell  et  ah.,  S21. ' 

%.  Acts,  conduct,  and  deelartltions  of  each  confederate  made  during  the  pendency  of  a 
criminal  enterprise  are  competent  eridence  against  all  concerned  in  it ;  but  confes- 
sions subsequent  to  the  crime  can  affect  as  evidence  only  a  party  by  whom  they 
were  made.    Ihid» 

3.  Sridence  of  his  confessions  to  prove  the  guilt  of  the  principal  cannot  be  admitted 
under  an  indictment  against  the  accessary,  unless  the  guilt  or  antecedent  conviction 
of  the  principal  is  alleged  in  the  indictment.    Ibid, 

4.  Conviction  may  accrue  either  by  confession  and  pleading  guilty,  or  by  being  found 
guilty.    Ibid, 

5.  Where  the  guilt  of  the  principal  was  admitted  at  the  trial  of  the  accessaries,  even 
if  the  confessions  of  the  principal  were  improperly  admitted,  still  amotion  for  a  new 
trial  ought  not  to  prevail,  because  the  record  of  the  conyiction  of  the  principal  Waa 
properly  introduce!  and  was  prima  Jade  evidence  of  his  guilt  at  the  trial  of  the 
other  defendants.    Ibid. 

6.  The  legal  effect  of  the  plea  of  **  nob  contendere  "  and  "  guilty  "  is  the  same  as  re- 
gards all  the  proceedings  on  the  indictment    Ibid* 

7.  If  the  defendants  in  this  indictment' had  been  changed  as  accessaries  to  the  offence 
alleged  against  the  principal,  still  the  confessions  of  the  principal  were  properly  ad- 
mitted to  prove  that  he  committed  the  oflenoe.    Rid, 

See  ACCB08AST,  5. 

CONTRACT. 

1.  It  is  a  general  principle  that  if  parties  have  contracted  to  sell  and  buy  a  sped^e 
artkle  of  personal  property,  of  which  weight,  price,  measure,  and  fitness  are  defi- 
nitely prescribed,  or  if  tiiu  terms  of  the  contract  provide  suitable  means  by  which 
those  qualities  or  conditions  may  be  ascertained,  and  the  articles  are  ia  the  state 
for  which  the  parties  contracted,  the  property  passes  eo  iastanti,  by  yirtue  of  the 
oontract,  without  deliyeiy.    Audenreid  y.  Randal,  99. 

2.  Where  the  terms  of  an  executoiy  contract  of  sale  are  agreed,  and  everything  the 
seller  has  to  do  is  complete,  the  buyer  is  entitled  to  the  goods  on  payment  or  tender 
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of  the  price,  and  not  otherwise,  when  nothing  is  said  as  to  the  time  of  deliverf  or 
payment.  Ihid, 
8.  If  the  goods  are  sold  on  credit,  and  the  contract  silent  as  to  time  of  deliverf ,  tke 
Tendee  is  entitled  to  immediate  possession,  and  the  right  of  propertj  Tests  at  oaee 
in  the  hnjer,  subject  to  the  vendor's  right  of  stoppage  in  transitu,  if  exereised  before 
possession  by  the  bnyer.    JlntL 

4.  As  between  parties,  when  the  contract  is  complete,  the  property  rests  in  the  bnyer; 
as  to  every  one  except  the  vendor,  delivery  of  possession  is  necessai^  to  every  valid 
conveyance  of  personal  property.    Ibid, 

5.  Where  actual  delivery  is  impracticable  or  impossible,  symbolical  delivery  will  be 
equivalent  in  its  legal  eflfbct.    Ibid, 

6.  Mere  words,  however,  in  case  of  the  impracticability  of  actual  delivery,  wfll  not 
suffice  to  constitute  delivery  and  acceptance  of  goods.  Added  to  the  language  of 
the  contract,  there  must  be  some  act  of  the  parties  tantamount  to  a  transfer  and 
acceptance,  as  where  by  some  act  dominion  over  the  goods  is  relinquished  by  tlM 
vendor,  and  they  are  put  in  the  power  of  the  vendee.    Ibid. 

7.  As  against  subsequent  purchasers  or  judgment  crediton,  deliveiy  is  necessary,  but 
where  actual  manual  occupation  u  impossible,  from  the  character  m  situation  of 
the  goods,  it  cannot  be  admitted  that  no  legal  delivery  can  be  made.    Ibid, 

8.  Under  such  circumstances  valid  sale  is  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  Statute  of  Frauds  if  it  appear  that  the  title  becomes  absolute  in  the  buyer 
discharged  of  all  liens  of  the  vendor.    Ibid, 

9.  An  offer  of  a  bargain  from  one  person  to  another  imposes  no  obligation  upon  die 
one  unless  it  is  accepted  by  the  other  according  to  its  terms.    Snow  et  al,  v.  Miiet,  608. 

10.  Departure  from  or  qualification  of  those  terms  invalidates  the  ofier.    Ibid. 

11.  Until  the  terms  of  the  agreement  have  received  the  assent  of  both  parties,  the 
negotiation  is  open  and  imposes  no  obligation.    Ibid, 

See  DxMURBAQB,  1,  8,  5 ;  Eyidbkcx,  27 ;  Sals,  1-7. 

COPYRIGHT. 

1.  The  word  manuscript  in  §  9  of  the  copyright  act  does  not  include  a  picture,  and 
the  purchaser  of  a  painting  may  acquire  a  title  to  the  same  by  an  oral  contract  with 
the  lawful  owner :  the  difference  between  "manuscript"  and  ''painting"  defined. 
Parton  v.  Prang,  537. 

2.  The  consent  of  the  author  or  proprietor  in  writing,  signed  in  the  presence  of  two 
credible  witnesses,  was  not  necessary  under  that  act  to  obtain  the  right  to  reproduce^ 
or  chromo,  a  picture,  provided  such  consent  was  fairly  and  understandlngly  ob- 
tained and  for  a  valuable  consideration.    Ibid, 

8.  At  common  law  the  sole  proprietorship  of  a  manuscript  is  in  the  author  or  his 
assigns  before  publication,  but  an  unqualified  publication,  such  as  is  made  by 
printing  and  offering  copies  for  sale,  dedicates  the  contents  to  the  public,  unless  the 
sole  right  of  printing,  reprinting,  publishing,  and  vending  the  same  is  secured  by 
copyright.    Ibid, 

4.  In  communicating  the  contents  of  hb  manuscript,  the  author  may  prescribe  limit»> 
tions  and  impose  such  restrictions  as  he  pleases  upon  the  extent  of  its  use.    Md* 

cosTa 

1.  Both  before  and  since  the  passage  of  the  act  of  the  6th  of  February,  1868,  costs 
have  been  allowed  in  this  court  to  the  prevailing  party  for  travel  and  attendance. 
Nichols  V.  Inhabitants  of  Brunswick,  88. 
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S.  Where  a  partj  is  called  and  examined  as  a  witness  in  liis  <ywn  behalf  he  is  not  en- 
titled to  t^vel  and  attendance  as  a  witness.    Ilnd, 

8.  The  expense  of  printing  the  record  and  eridenoe  in  an  eqnitj  snit  is,  nnder  the 
second  additional  mle  of  May  25, 1843,  part  of  the  eosts»  and  properly  taxable  as 

•  soch.^  JorcfaiiT^il^aaoaai  WoolUn  Co.,  239. 

DAMAGES. 
See  CoLUiioN,  8 ;  Hiohwats,  S. 

DEED. 

I.  Where  an  absolute  deed  is  intended  as  a  mortgage,  a  subsequent  purchaser  with 
notice,  stands  in  the  place  of  the  equitable  mortgagee.    Awtoiy  y.  Lawrmee,  528. 

See  Etidbhcb,  20 ;  Trust,  1, 2. 

DEFENCE. 
See  Sals,  2-7. 

DELIVERY. 

1.  Mere  ddiTcry  of  a  bill  of  lading  b  not  enough,  without  a  distinct  acceptance  of 
the  same  bj  the  purchaser,  but  anything  which  was  intended  to  be  so,  and  receiTed 
as  such,  which  actually  puts  the  goods  within  the  rsach  and  power  of  the  buyer ; 
and  among  the  instances  of  such  actual  delivery  cited  by  legal  writers,  is  that  of 
the  indorsement  of  a  bill  of  lading.    Audenreid  v.  Randail,  99. 

2.  This  case  is  wholly  different  from  that  of  the  holder  of  an  ordinary  order,  as  the 
consignee  of  a  bill  of  lading  has  such  a  property  that  he  can  assign  it  over,  and 
acceptance  in  such  case  is  acceptance  of  the  goods,  takes  the  case  out  of  the  opera- 
tion of  the  Statute  of  Frauds,  and  vests  the  absolute  dominion  of  the  goods  in  the 
buyer.  If  it  were  otherwise,  still  in  this  case  the  plaintiff  would  be  entitled  to 
judgment,  because  the  delivery  of  the  bill  of  lading  and  the  bill  of  cool  were  made 
at  the  date  of  the  contract,  and  the  defendant  subsequently  oflered  to  pay  the 
plaintiff  a  certain  sum  per  ton  to  take  back  the  goods,  and  release  them  from  the 
contract,  after  which  the  defendants  still  retained  the  bill  of  lading  and  the  bill  of 
goods.    Ibid, 

See  CoiTTBAOT,  2-8;  Stoppaob  in  Tkaksitu,  1-6. 

DEMURRAGE. 

1.  A  vessel  was  chartered  under  a  contract  that  she  was  to  have  "  three  working  days 
to  load"  at  the  port  of  lading,  and  quick  despatch* in  discharging  at  the  port  of 
dischaige.  On  arrival  at  the  port  of  dischai^,  the  master  notified  the  charterers, 
and  was  requested  to  call  the  following  day,  and  received  no  orders  as  to  his  place 
of  discharge  till  after  the  lapse  of  three  days,  when  he  went  to  the  place  to  which  he 
was  directed.  Nothing  appeared  to  show  that  the  delay  was  claimed  as  a  matter 
of  right  by  the  consignees,  but  rather  as  a  request  voluntarily  acceded  to  by  the 
master.  Held^  that  the  libellant  was  not  entitled  to  recover  the  rate  of  demurrage 
per  diem,  stipulated  in  the  contract  for  the  three  days'  detention.  Davi$  v.  Wailaee, 
123. 

2.  After  reaching  the  wharf  designated  by  the  consignees  as  the  place  of  dischaige, 
the  libellant's  vessel  was  detained  four  days  before  the  nnloading  was  completed : 
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three  hj  reftson  of  the  berth  at  the  wharf  being  oocapied  bj  another  veseel  fei 
whose  departure  the  Ubellant  was  compelled  to  wait ;  one  in  consecmence  of  the 
lack  of  teams  to  take  the  cargo  away.  Hdd^  that  Ubellant  was  entitled  to  rec«»ver 
the  stipulated  demurrage  per  iiiem  tor  tliese  four  days  of  ddaj.    Ibid. 

3.  The  contract  in  this  case  contained  adanae  that  the  caigo  should  be  "receiTed 
and  ddiTered  at  the  ports  of  lading  and  discharging  as  customary."  Held,  that 
this  clause  referred  to  the  manner  of  rectiTing  and  deli\rering  the  caigo,  and  had 
no  reference  to  the  question  whether  the  libdlant's  vesad  was  justlj  required  to 
wait  her  turn  at  the  wharf,  where  she  was  ordered  to  dischaige  by  the  consignees. 
Ibid. 

4.  Consignees  cannot  sdect  a  place  of  discharge  within  a  port  which  would  necessi- 
tate greater  delay  in  discharging  than  the  charter  allowed.    Ibid. 

5.  Proof  of  usage  at  a  port,  in  respect  to  the  reception  or  delirery  of  a  cargo,  may 
be  received  to  interpret  the  meaning  of  obscure  or  equivocal  language  in  a  contract* 
or  in  the  absence  of  express  stipulation,  but  demurrage  is  a  matter  of  contract,  the 
provisions  of  which  usage  cannot  modify.    Ibid. 

DEPOSITION. 
See  Etidevgb,  9. 

DISTRICT  JUDGE. 

Bee  Bill  of  Ezceptiohb,  2-7. 

DUTIES  ON  IMPORTS. 

1.  Under  the  act  of  the  3d  of  Mareh,  1S65,  the  dutiable  value  of  Imported  merthan- 
disc  is  the  actual  market  value,  or  wholesale  price  thereof  at  the  period  of  expor- 
tation to  the  United  States,  in  the  principal  markets  of  the  country  firom  whidi 
the  same  was  exported,  without  any  addition  ft>r  commissions,  brokerage,  costs  of 
transportation,  shipment,  or  transshipment,  or  other  like  costs  in  placing  the  goods 
on  shipboard.     Cobb  v.  Hamlin^  191. 

2.  Where  goods  are  purchased  in  the  fbre%n  market  in  bulk,  and  subsequent  to  Uie 
purchase  put  into  the  packages,  boxes,  or  coverings  by  the  bnyer  for  convenience 
or  preservation,  actual  market  value  does  not  indude  such  packing,  under  the  act 
of  March  3,  1865.    Ibid. 

3.  The  repeal  of  the  paragraph  in  §  5  of  the  act  of  June  30, 1864,  Imposing  a  duty 
of  ten  per  centum  ad  valorem^  on  lastings,  mobair-doth,  etc.,  did  not  revive  or  leave 
in  operation  the  corresponding  provision,  expressed  in  the  same  words,  in  §  6  of 
the  act  of  July  14,  166S.    BuOer  r.  lUMd,  851. 

4.  In  the  exposition  of  statutes  the  oourt  aims  to  leam  the  intaatioii  of  the  l^giili- 
tnre.    Ibid. 

5.  If  there  are  several  statatea  relating  to  tiie  same  subject,  they  are  to  be  takm 
together  and  compared,  as  parts  of  one  system.    Ibid. 

6.  When  accuratdy  ascertained,  the  real  intent  of  Ae  legislature  should  always  pre- 
vail, even  over  the  literal  sense  of  the  terms  employed,  and  to  the  exdusion  of 
other  rules  devised  by  courts  to  aid  in  the  accomplishment  of  that  object    Ibid, 

7.  Repeals  by  implication  of  revenue  and  collection  laws  are  not  fatored.    Hid. 

8.  In  order  to  work  a  repeal  by  implication  there  must  be  a  positive  repugnaa^ 
between  the  provisions  of  the  new  and  old  law.    Ibid. 

9.  Where  the  provisions  of  the  old  statute  are  revised  In  the  later  tnaetment^  «ad 
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wbera  the  later  sUitnta  was  iatended  to  pntcribe  tlie  only  r«l«a  opcm  te  niljecty 
tbe  fubicqiieiit  u  held  to  repeal  tlie  former  statute.    IM. 

10.  When  a  revising  statute  covers  the  whole  subject^natter  of  anteeedeat  statutes  it 
▼irtuallj  repeals  the  former  enactmems,  without  any  axpress  provision  to  that 
eflfect.    IbitL 

11.  Where  some  parts  of  the  revised  statute  are  omitted  in  the  new  law,  they  are  not, 
in  general,  to  be  regarded  as  left  in  operation  if  it  clearly  appear  to  have  been  the 
intention  of  tbe  legislature  to  cover  tbe  whole  subject  by  the  reriston.    /Ml 

IS.  Tbe  general  rule  is  that  a  repeal  of  the  repealing  statute  revives  the  original 
act.    Ibid. 

13.  It  could  not  be  supposed  that  Congress  would  repeal  the  provision  of  the  act  of 
1864,  if  they  had  supposed  or  intended  that  thereby  tbe  same  provision  in  tha  act 
of  1863  would  have  been  revived.    lidd. 

14.  It  is  the  better  opinion  that  by  the  repeal  of  the  provision  of  §  6  of  the  act  of 

1864,  the  manufactures  in  question  became  dutiable  under  the  preceding  para- 
graph in  tbe  same  section  which  provides  that  there  shall  be  '^  levied  and  collected 
on  bunting  and  all  other  manufactures  of  worsted,"  etc.,  not  otherwise  provided 
for,  a  duty  of  fifty  per  centum  ad  valorem.    Ibid* 

15.  Although  the  act  of  March  S,  1861,  does  not  enumerate  shingles  sawed,  rivej,  or 
shaved,  §  22  of  the  act  provides  that  a  duty  of  thirty  per  cent  shall  be  coileeted  on 
manufactures  of  wood,  or  of  which  wood  is  the  ohief  component  part,  if  imported 
from  a  foreign  country,  and  not  otherwise  provided  for,  and  the  act  of  July  14, 

1865,  provides  for  five  per  cent  ad  valorem  additionaL  Htid,  that  shingles  were 
within  the  said  provisions  of  the  revenue  laws,  and  were  not  exempted  by  tbe 
Beeiprocity  Treaty  with  Canada,  whence  the  importations  were  made.  ShchetU  v. 
The  Umted  Statee,  284. 

16.  Debt  is  the  proper  form  of  action  for  the  recoveiy  of  the  penalties  sued  for  in 
this  case.    Jbid, 

17.  All  penaltiea  and  forfeitures  incurred  in  conseqiMpee  of  the  act  under  which  this 
suit  is  brought,  may  be  sued  for  and  collected  as  prescribed  by  the  act  to  regulate 
tbe  collection  of  duties  on  imports  and  tonnage.  3  Stat,  at- Large,  732,  |  5; 
1  8tat.  at  Large,  695.    Ibid. 

18.  Recovery  for  the  duties  and  double  values  may  be  had  in  the  same  case.    Ibid, 

19.  Import  duties  are  levied  by  act  of  Congress,  and  when  the  goods  are  imported 
without  paying  or  accounting  for  them,  the  liability  ia  complete  for  the  illegal 
bnporCatioD.    Ibid.  ^ 

ENLISTMENT. 

1.  If  the  reeruit  was  under  the  age  of  eighteen  years,  his  certificate  under  oath  that  he 
was  of  the  age  required  for  lawful  enlistment,  would  not  be  conclusive  as  to  the 
actual  fact.    Seavey  et  al,  v.  Seymour,  439. 

t.  The  ceiiificate  of  enlistment  is  not  condusive  that  ths  recruit  was  of  age  sufficient 
to  enter  into  the  contract    Ibid. 

Bee  Habua.8  Corpus,  1-5.    SriDmoB,  19.    Jubibdictioit,  3-7. 

BQUITT. 

I.  The  tmasofer  of  the  corporation,  respondent,  ftimisbed  to  the  assignee  in  insolvency 
of  tbe  complainant  an  incorrect  and  untrue  statement  of  the  account  between  them 
and  the  complainant,  by  which  the  assignee  was  induced  to  entertain  a  proposition  to 
withdraw  a  suit  of  the  complainant  agaiast  the  corporation,  and  which  resulted  in 
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the  execntion  of  nrataal  releases  between  the  assignee  and  the  corporation  in  respect 
to  all  the  interest  of  the  complainant  The  complainant  never  assented  to  the 
proposition  or  the  settlement^  bnt  thej  were  procured  with  his  assignee,  by  the 
false  statement  of  the  accounts  by  the  treasurer  of  the  corporation.  Hdd,  that  the 
complainant  was  entitled  to  a  decree,  according  to  the  prayer  of  the  bill,  unless  the 
corporation  had  other  defences  which  could  be  sustained.  Jawus  r.  Atkmtie  Dehitie 
Co.  614. 

2.  The  settlement  being  prejudicial  to  the  complainant,  the  assignor,  he  was  entided 
to  the  residue  of  his  estate,  if  any,  in  the  hands  of  the  corporation,  after  his  debts 
outstanding  at  the  date  of  the  assignment  were  paid.    Rid, 

3.  By  the  extinguishment  of  the  debts  the  assignee  became  the  trustee  of  die  oomplaiii- 
ant,  and  the  latter  became  clothed  with  all  the  rights  and  powers  of  cetlui  que  tnal^ 
to  the  same  extent  as  the  creditors  previously  had  whose  claims  he  had  exdnguished. 

md. 

4.  The  complainant  was  the  proper  party  to  come  into  a  Court  of  Equity  and  pursue 
the  trust  estate,  it  appearing  that  it  had  been  improperly  parted  with  by  the  tnis> 
tee.    Ibid, 

5.  When  the  objects  of  the  trust  are  fulfilled,  equity  will  compel  a  conveyance  to  the 
calm  que  trust,  he  being  the  sole  beneficiary.    Itnd. 

6.  The  complainant  agreed  with  certain  firms  to  construct  and  put  in  operadon  a  Vic- 
tory. To  obtain  and  secure  a  loan  of  money  fh>m  these  tirms,  he  executed  a  mort- 
gage, with  power  of  sale  for  breach  of  condition,  to  the  treasurer  of  the  company, 
as  trustee  for  the  corporation,  upon  all  his  stock  and  interest  in  the  company.  He 
also  executed  to  the  same  firm,  as  trustee  of  the  lenders  of  the  credit,  separate 
mortgages  of  the  same  kind  upon  his  homestead  and  farm,  together  with  other  psop- 
erty.  Subsequendy  failing,  he  made  an  assignment  of  his  property.  By  the  terms 
of  the  assignment  the  liability  to  the  company  was  made  a  charge  upon  the  assets 
named  in  the  assignment,  with  directions  to  the  assignee  to  apply  all  the  assigned 
estate,  as  he  could,  to  the  fqlfilment  of  the  contract  of  the  assignor  for  the  building 
and  equipment  of  the  mill.  The  assignee  made  an  arrangement  with  the  company 
to  furnish  the  money  to  forward  the  contract  of  the  assignor,  and  chaige  the  same 
to  the  assets  in  his  hands.  Under  this  arrangement  the  factory  was  completed. 
The  assignor  continuing  embarrassed,  the  trustee  was  directed  to  advertise  the  pn^ 
erdes  for  sale.  The  assignee  failing  to  raise  the  amount  neoessaTy  to  meet  the 
assignor's  liabilities,  wrote  to  the  treasurer  of  the  company,  demanding  a  statement 

^  of  the  condition  of  the  company,  so  that  he  could  represent  the  assignor's  stock  in 
its  true  light  and  sell  it  for  its  true  value.  The  trustee  stated  that  such  an  account 
could  not  be  given,  and  the  assignee  then  obtained  an  injunction  restraining  the 
proposed  sale  of  the  stocks  until  the  further  order  of  the  court  Certain  of  the 
mortgagor's  creditora  tendered  to  the  company  the  amount  of  the  mortgage  debt 
which  the  company  refused  to  accept,  and  the  court  passed  an  order  enjoining  the 
sale  unless  the  trustee  would  file  a  stipulation  not  to  enforce  the  mortgage  against 
property  subject  to  the  lien  of  the  complainant  in  that  suit.  Two  suits  wera  pend- 
ing to  redeem  the  properties  mortgaged,  and  the  order  restraining  the  sale  of  the 
stock  was  in  force  when  the  sale  of  the  homestead  took  place.  On  that  day  the 
trustee  sent  to  the  assignee  a  paper  described  as  a  statement  of  the  company's  aflhin. 
He  afterwards  on  oath  acknowledged  that  it  was  transcribed  from  a  private  inemo- 
randum  kept  by  him,  and  it  nowhere  appeared  on  the  company's  books.  Beld: 
That,  being  furnished  as  a  oopy  fkom  the  company's  books,  it  must  be  assumed  that 
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the  aflsi^ee  reoeired  H  u  an  official  aoconnt  and  gave  it  foU  credence  as  furnished 
by  the  company's  offloera.    Ibid,  62S. 

7.  That  the  allegted  statement  was  not  only  false,  hnt  famished  with  intent  to  deceive 
and  defraud  by  promoting  a  settlement  prejudicial  to  the  mortgagor  and  more 
favorable  to  the  company  than  truth  and  justice  would  admit    JbUL 

8.  That  in  such  case  the  assignor  is  entitled  to  take  the  residue  of  the  estate  after  his 
debts  outstanding  at  the  date  of  the  assignment  are  paid.    JUd. 

9.  That  by  the  extinguishment  of  the  debts  the  assignee  became  the  trustee  of  the 
assignor,  and  the  latter  clothed  with  all  the  rights  of  cestui  qus  truat  to  the  same 
extent  as  the  creditors  previously  hod  been  whose  debts  he  had  extinguished ;  *and 
consequently  the  complainant  could  come  into  a  Court  of  Equity  and  pursue  the 
trust  estate,  it  having  been  fraudulently  or  improperly  parted  with  by  the  trustee, 
and  that  under  the  decretal  order  the  complainant  was  entitled  to  redeem  the  mort- 
gaged property  just  as  her  intestate  might  have  done,  if  the  settlement  and  release 
had  never  been  executed.    Ibid, 

10.  This  case  was  twice  referred  to  a  master,  but  inasmuch  as  the  exceptions  which 
accompanied  the  respective  reports  made  it  necessary,  if  attempting  to  decide  the 
case  at  this  stage,  for  the  court  to  adjudicate  the  whole  controversy  as  if  no  refer- 
ence had  been  made,  the  court  again  sent  the  whole  case  to  the  master  with  specific 
instructions  for  a  statement  of  the  accounts  between  the  parties.    JUd. 

See  Jurisdiction,  1;  Kbadino,  1;  Pragtiob,  1-6;  Sbpabatioh,  Aobbbmbnt 

OF,  1  -  7 ;  Trust,  S  ;  Will,  1-4. 

EQUITY  OF  REDEMPTION. 
•        See  Statutb  of  Limitations,  1-8. 

EQUIVALENTS. 
See  Patent,  7-11. 

EVIDENCE. 

1.  Mere  opinions  of  physicians  that  ill-health,  subsequent  to  an  injury,  was  occasioned 
by  it,  must  be  received  with  caution,  and  weighed  in  view  of  all  the  circumstances 
surrounding  the  case.    Nu^ds  v.  Inhabitants  ofBrunsunck,  81. 

S.  The  obvious  purpose  of  the  act  of  July  16,  1862,  as  to  the  competency  of  witnesses 
in  the  United  States  courts,  was  to  bring  the  State  and  Federal  courts  into  a  more 
harmonious  course  of  decision  upon  this  subject.    Robinsoirr,  Mandell,  169. 

5.  The  efiect  of  the  act  of  July  2,  1865,  was  to  produce  diversity  between  the  rules  of 
decision,  in  the  State  and  Federal  courts.    Ihid, 

4.  By  the  act  of  March  3, 1865,  it  is  provided,  that  neither  party  shall  be  allowed  to 
testify  against  the  other,  under  the  circumstances  described  in  the  act,  unless  called 
by  the  opposite  party,  or  required  to  testify  by  the  court    Ibid, 

6.  The  several  acts  of  Congress,  as  to  the  competency  of  witnesses,  indicste  an  intent 
upon  the  part  of  Congress  to  legislate  that  evidence  of  title  to  real  estate  and  rules 
of  decision  in  all  controversies  affecting  rights  of  property  shall  be  the  same  in  the 
Federal  and  State  courts  of  the  same  State  and  district    Ibid. 

6.  Where  an  executor  or  administrator  is  a  party  under  the  law  of  this  State,  the 
other  party  cannot  be  admitted  to  testify  in  his  own  favor,  unless  the  contract  was 
originally  made  with  a  party  who  was  living,  and  competent  to  testify,  and  there- 
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fon  the  oomplainaftt  in  tbia  CMe  was  not  a  eovpelnift  utena  lo  iMlify  t»  aaj 

transaction  with,  or  statement  by,  the  testatrix.    JUd, 
7.  £qailjr  arknowle^gea  the  role  that  a  Fepreaantatian  made  by  rae  pavtj  ^  ^ 

jNirpofle  of  inflneacing  the  condvet  of  the  other  party  will  is  general  he  snffieiest  to 

entitle  such  other  party,  if  indnoed  to  aet  npoai;  each  repreacnlatioB,  to  idisC  Hfid. 
0,  Sneh  lepiesentatioBa  amst  be  proved  by  the  party  who  alleges  they  wen  wiade 

Ibid. 

9.  The  oljectwns  were  tahan  to  the  adniisBbility  of  a  depoaitioB :  1.  That  it  did  nat 
appear  that  the  inagietrate  had  examined  the  deponent;  t.  That  it  did  not  appear 
that  ih4  magietimte  had  reduced,  or  canstd  to  be  redneed,  to  writing  the  deponent's 
answers.  3.  That  it  did  not  appear  that  the  magistrate  had  rednoed,  or  canaed  to 
be  rednced,  to  writing  the  answers  of  deponent  in  his  presence.  The  ntnra  slated 
that,  1.  *'  An  examination  on  oath  of  the  dqwnent  was  had  before  me."  1.  Gross 
and  direct  interrogatories  accompanied  the  commission,  and  the  magistrate's  mam 
was,  "  the  following  are  the  enswers,"  to  the  direct  and  cross  interrogatories,  and 
also  that  "  the  signatures  of  the  deponent  affixed  to  this  deposition  are  in  hia  hand- 
writing, and  made  in  my  presence."  SM,  that  m  the  magistrate  was  to  permit  no 
person  other  than  a  clerk  to  be  present  at  the  examination  except  himself  and  the 
deponent,  and  as  it  did  not  appear  that  a  elerk  waa  appointed,  the  presumption  was 
that  no  one  was  present  but  the  deponent  and  the  magistrate,  and,  if  not,  then 
either  the  magistrate  or  the  deponent  must  be  prasiuned  to  hare  written  the  an- 
swers, and,  if  by  either,  the  6rst  and  second  objections  failed.  8.  The  fact  that  the  sig- 
natures affixed  were  those  of  the  deponent  and  made  in  the  presence  of  the  magis- 
trate is  an  answer  to  the  third  objection.    Skxkweil  r.  The  United  Statee,  S84. 

10.  Parol  evidence  as  to  the  usage  of  trade  is  admissible  relating  ||p  a  written  contnet 
in  two  classes  of  cases :  Where  the  evidence  is  offered  to  prove  that  the  words  used 
in  the  contract  are  employed  in  a  peculiar  sense  in  the  particular  trade  to  which  the 
contract  relates ;  where  the  purpose  of  the  evidence  is  to  annex  incidents  to  the  con- 
tract in  matters  upon  which  the  contract  is  silent  Heam  t.  iVW  England  MmUnd 
Marine  InMurance  Co.,  SI 8. 

11.  In  the  latter  case,  however,  the  peculiar  meaning  which  it  is  proposed  to  attach  to 
the  words  must  not  either  expressly  or  by  implication  vary  the  terms  of  the  written 
instrument.    Ibid. 

12.  Such  evidence  is  admissible  to  define  what  wonld  otherwise  be  indefinite  and 
obscure,  and  always  with  a  view  to  give  expression  to  the  presumed  intention  of  the 
parties.    Ibid. 

18.  Under  the  policy  in  this  ease,  parol  evidence  to  the  efibct  thai  it  is  the  usage  Ibr 
vessels  bound  from  Liverpool  and  back,  to  dischaige  at  one  portend  then  to  proceed 
to  a  second  port  for  a  return  caigo,  was  not  admissible  to  avoid  the  effiaet  of  a  devi- 
ation.   Ibid. 

14.  If  admitted,  it  would  extend  the  voyage  and  increase  the  risk  beyond  what  the 
language  employed  warrants  the  court  in  believing  the  parties^had  in  contemplation 
Ibid. 

15.  Depositions  offered  to  show  that  on  a  voyage  of  this  kind  the  vessel  might,  vnder 
a  usage,  go  to  a  second  port  in  Cnba  to  load,  were  admitted  de  bem  erne.  Hmm  t. 
Egmtabie  Safety  Inrntmnce  Co.,  838. 

16.  It  does  not  establish  a  usage  that  vessels  have  the  right  to  so  go  to  a  seeond  port 
in  Cuba  and  load,  under  a  policy  in  the  terms  of  this  one,  to  show  that  Cuba  char- 
ters fixmi  Liverpool  and  back  contain  an  express  stipulation  that  the  eharteren 
shall  have  the  option  of  a  second  port  of  loading.    Ibid. 


INDEX.  689 

17.  Matter  of  contract  and  usage  or  evidence  of  usage  are  quite  diflerent    Rid. 

18.  Correspondence  between  insurer  and  insnred  prior  to  the  execution  of  the  policy 
is  inadmissible  to  yary  the  terms  of  the  poticy,  but  the  court  thought  it  proper  to 
esamine  the  letters.    Ibid. 

19.  Upon  an  application  for  a  writ  of  habeas  corpm  before  the  ]>istrict  Court,  there 
was  no  defimce  that  the  recruit  was  awaiting  a  trial  under  a  charge  of  desertion  be- 
fore a  mflitaiy  court,  and  no  CTidence  to  that  efiect  introduced  before  that  court :  Hdd, 
that  at  the  hearing  of  the  appeal  before  the  Circuit  Court,  the  suggestion  that  that 
foct  was  shown  by  the  return  could  not  avail  the  respondent,  because  the  jurisdiction 
of  the  Circuit  Court  in  this  case  was  purely  appellate.  Seavof  et  al.  t.  Stymowr,  489. 

SO.  Bepeated  decisions  of  the  Federal  Courts  have  established  the  rule  that  oral  evi- 
dence is  admissible  for  the  purpose  of  showing  that  a  deed  absolute  on  its  foce,  was 
intended  as  a  mortgage,  and  that  the  defeasance  was  omitted  from  mutual  confi- 
dence between  the  parties.    Andreum  y.  Hyde,  518. 

91.  The  etidence  to  prove  the  agreement  ought  to  be  dear  and  satisfkctory,  as  the 
rule  is  one  of  exceptional  character  in  the  law  of  evidence.    Ibid, 

S2.  Where  the  evidence  to  prove  the  agreement,  was  that  of  only  one  of  the  parties, 
the  other  having  deceased,  and  was  uncorroborated  by  any  word  or  act  of  the  other, 
proof  of  friendly  relations  existing  between  the  parties  is  not  sufficient  where  the 
evidence  is  otherwise  subject  to  doubt    Ibid. 

23.  Where  witnesses  are  not  excluded  on  account  of  interest  in  the  event  of  the  suit, 
the  rule  still  applies  that  their  veracity  or  impartiality  may  be  afiected  by  such  in- 
terest.   Ibidm 

24.  Something  is  due  in  such  a  case  as  this,  to  the  denials  of  the  answer  to  the  efiect 
that  the  conveyances  were  not  made  as  security  for  any  indebtedness.    Ibid. 

25.  Where  the  allegation  of  the  bill  is  that  certain  real  estate  was  conveyed  to  a  d»> 
ceased  person  as  security  for  a  debt,  the  complainant  is  not  entitled  to  a  decree  upon 
the  uncorroborated  testimony  of  a  single  witness,  and  certainly  not  unless  his  state- 
ments are  positive,  and  he  appears  to  be  without  prejudice,  bias,  or  interest  adverse 
to  the  respondent    Ibid. 

28.  It  is  the  settled  rule  in  the  Federal  Courts  that  oral  evidence  is  admissible  to 
show  that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage.  Amory  v.  Lom- 
rtnoty  528. 

27.  Where  a  contract  was  alleged  to  be  shown  by  letters,  it  was  hdd  that  all  objec- 
tion to  their  admissibility  on  the  ground  that  they  were%ot  stamped— the  act  of 
Congress  then  requiring  eontracU  in  writing  to  be  stamped — was  waived  by  the 
annexing  of  the  letters,  without  reservation,  to  the  agreed  statement  of  facts  under 
which  the  case  was  submitted.    Snow  et  al.  v.  Miles,  808. 

See  Bill  or  Excbptiokb,  4,  6, 7.    Cokfbssiokb,  1  -  3,  5,  7. 

EXPERTS. 

See  EyiDBKCB. 

FACTS,  AGBEED  STATEMENT  OF. 

Objections  to  the  form  of  an  action  are  usually  considered  as  waived  by  the  submis- 
sion of  a  case  to  the  decision  of  the  court  upon  an  agreed  statement  of  fiacts,  unless 
such  objections  are  expressly  reserved  for  the  consideration  of  the  tribunal  to  which 
the  submission  is  made.    Sncw  et  al.  v.  Miles,  808. 

See  EviDBHCB,  27. 
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irORFEirURB. 

1.  Whm^  goods  art  withdmwm  from  »  United  SutM  bonded  wMohottso  by  finuid,  Uie 
permit  lo  obtained  ii  a  mere  nnllity,  and  the  perM>n  petpetratiag  the  ftand  haa  no 
iBIore  right  to  the  poaaaMiDn  of  the  merchandisa  thaji  if  tk»  same  had  bean  taken  hj 
fovea  or  had  been  eiolan  Ij  him.    UnUtd  SkUe$T.  Bamis  ^Spuriis,  a^l. 

I.  Qoode  remoTed  from  a  United  States  bonded  warehoaae  by  oonaent  of  tiha  ooUector 
obtained  by  frand  are  smbject  to  forfeiture.    Ibid, 

3.  Where  a  person  parohaaea  goods  as  agent  for  another,  knowing  tkait  the  aama  had 
been  removed  before  the  taxes  were  paid,  from  a  United  Staaea  bonded  waaehonse 
by  frand,  the  principal  would  be  bound  by  the  knowledge  of  the  agent.    iU. 

4.  The  jury  must  find  in  such  case  that  the  agent  was  oogniaaat  of  the  fraad  al  the 
time  he  made  the  pnrchaae,  else  they  wonld  not  be  justified  in  finding  that  the  piin- 
cipal  was  affected  .by  the  antecedent  knowledge  of  die  agent.    IbitL 

ft.  Where  spirits  fraadulenily  withdrawn  from  a  bonded  warehouse  were  seiaed  tbr 
nonpayment  of  the  taxes  thereon,  after  they  bad  been  mixed  at  a  rectifying  establish- 
ment with  others  belonging  to  the  claimants,  so  that  they  could  not  be  distinguished, 
it  was  hdd  that  the  United  States  were  entitled  to  a  forfritnn  of  a  fidr  pr^KNrtion 
of  the  mixture,  even  though  the  mixture  might  have  bean  innooetttly  nmde,  prorided 
the  jury  were  satisfied  from  the  CTidenoe,  and  under  the  inatmetions  of  the  ooort, 
that  the  spirits  frandalently  withdrawn  would  have  been  by  law  liable  to  forftitnn^ 
if  they  had  not  been  so  mingled  with  others.    Ibid, 

6.  The  right  of  the  United  States  to  a  forfeiture  cannot  be  destrojed  by  the  intermix- 
ture of  the  liquors  fraudulently  taken  from  the  warehouse^  with  othera  not  aubjeel 
to  forfeiture.    Ibid, 

7.  If  spirits  liable  to  forietture  in  consequence  of  fraudulent  removal  from  a  United 
States  bonded  warehouse  and  for  nonpayment  of  taxes,  were  fraudulently  mixed 
with  others  by  the  claimants  and  belonging  to  them,  in  order  to  destroy  the 
identity  of  the  goods  so  fraudulently  removed,  then  the  entire  quantity  is  forfeited. 
Ibid, 

8.  This  rule  is  never  implied  where  the  goods  can  be  separated  and  «^i«^ii£iiifi«i^ 
ibid: 

9.  If  the  claimants  knew,  when  they  made  the  mixture,  that  the  spirits  which  they 
mixed  with  their  own  had  been  fraudulently  withdrawn  from  the  bonded  waiehouae, 
then  the  spirits  seiied  mould  be  liable  to  forreitnxe.    Ibid, 

10.  The  rule  might  be  otherwise  where  the  effect  of  the  infennixture  was  to  convert 
the  substances  into  a  new  species,  unless  the  new  species  can  be  reduced  to  ita  ele 
ments.    Ibid. 

II.  Wherever  goods  of  a  similar  kind  are  innocently  intermixed,  so  that  they  cannot 
be  distinguished,  and  they  are  not  substantially  destroyed,  as  by  the  production  of  a 
difierent  species,  the  several  owners  may  reclaim  their  respective  sharas,  and  take 
possession  of  the  same  wherever  they  can  find  them,  if  they  can  do  so  without  a 
breach  of  the  peace,  or  they  may  bring  trover  for  the  value  of  their  proportioos, 
against  the  person  in  possession,  after  demand  and  notice.    Ibid, 

IS.  Under  the  act  of  July  13, 1866,  where  spirits  on  which  taxes  wen  impoaed  wan 
found  in  the  custody  of  the  claimants,  after  fraudulent  removal  fixnn  the  warehouse, 
with  the  taxes  unpaid,  it  must  be  assumed,  after  a  finding  of  the  jmy,  like  the  one 
in  this  case,  that  the  claimants  held  them  for  the  purpose  of  sdling  and  iwnoTnl  in 
fraud  of  the  revenue.    Ibid, 

13.  A  purchaser  of  distilled  spirits,  ignorant  at  the  time  of  the  puxchaao  that  the 
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spiriu  had  been  fraodiikntly  removed  from  m  bonded  warehooeep  or  that  the  tax 
impoaed  thereon  had  not  been  paid,  aoqniree'  hie  title  only  by  ench  pnrchase,  and 
if  the  property  in  the  spiriti  claimed  by  the  Tendor  had  been  abaolntely  forfeited  to 
the  United  States  before  the  sale,  then  the  Tendee  can  aoqnire  no  title;  but  where 
the  Tev&t  of  the  jniy  had  eataUiahed  the  foct  of  the  mnooenoe  of  the  purchaser 
and  claimant,  the  question  is  whether  the  goods  had  been  forfiuted  to  the  United 
States  before  the  contract  of  sale.  The  liability  of  the  goods  to  forfoitore  in 
snch  case  mnst  be  deduced  ftom  the  acts  of  the  first  owner  and  seller  akme.    United 

14.  Forfntwnea  made  ahsolate  by  statute  relate  back  to  the  time  of  the  commission 
of  the  wrongful  acts  prohibited  by  statute,  and  the  title  Testa  immediately  in  the 
govemmeDt  on  the  conmiission  of  the  wrongful  acts.    Ibid, 

15.  But  where  there  is  more  than  one  remedy  provided  by  statute,  and  the  govern- 
ment has  an  election  to  proceed  for  the  forfeiture  or  in  some  other  way  not  involv- 
ing a  foHeitnre,  the  title  to  the  property  does  not  vest  in  the  United  States  prior  to 
the  seiture  or  performance  of  some  act  which  amounts  to  such  election.    Ilnd. 

16.  Ck>ngress  has  the  power  to  decide  in  what  event  a  divestiture  of  title  shall  take 
place,  and  where  the  act  declares  without  any  election  of  remedies  that  forfeiture 
shall  take  place  upon  the  commission  of  the  wrongful  act,  the  court  must  carry  the 
provision  into  eflbct,  even  against  innocent  purchasers,  where  the  title  b  consum- 
mated by  seiiure,  suit,  judgment,  and  condemnation.    Ibid, 

17.  Where  the  language  is  doubtful,  resort  must  be  had  to  the  ordinary  rules  of  con- 
struction, and  the  rules  of  the  common  law  applicable  to  the  subject  of  forfeiture. 
Ibid. 

18.  The  title  of  the  wrong-doer  remains  unaffected  by  his  wrongful  acts  until  suit, 
seizure,  and  judgment  or  decree,  but  where  the  act  of  Congress  so  provides,  and 
there  is  no  election  of  remedies,  the  judgment  or  decree  divests  his  title  from  the 
date  of  the  wrongful  acts.    Ibid, 

19.  §  45  of  the  act  of  July  IS,  1866,  provides  that  "all  distilled  spirits  found  else- 
where than  in  a  bonded  warehouse,  not  having  been  removed  fh>m  such  ware- 
house according  to  law,  and  the  tax  imposed  by  law  on  the  same  not  having  been 
paid,  shall  be  forfeited  to  the  United  States,  or  may  immediately  upon  discovery  be 
seized,  and  after  the  assessment  of  the  tax  thereon  be  sold  by  the  collector  for  the 
tax  and  expenses  of  seizure  and  sale."  Heldf  that  under  this  statute  the  judgment 
or  decree  only  relates  back  to  the  date  of  the  seizure,  and  does  not  overreach  the 
tide  of  an  innocent  purchaser  acquired  subsequent  to  the  date  of  the  wrongful  acts 
and  before  the  seizure.    Ibid. 

HABEAS  CORPUS. 

1.  Under  §  14  of  the  Judiciary  Act,  justices  «f  the  Supreme  Court  and  District 
Courts  have  power  to  grant  writs  of  habeas  eorpm  where  a  person  is  imprisoned  or 
restrained  of  his  liberty,  for  the  purpose  of  inquiry  into  the  cause  of  tiie  commit- 
ment ;  but  the  writ  in  no  case  oxtends  to  prisoners  in  jail,  unless  when  they  are  in 
custody  under  or  by  color  of  the  authority  of  the  United  States,  or  areconunitted 
ibr  trial  before  some  court  of  the  same,  or  are  to  be  bronght  into  a  court  to  testi^. 
Sea»^  ec  a/.  ▼.  Sejfmour,  4S9. 

8.  Under  that  act  a  Cironit  Coort  has  no  authority  to  r»«zamine  a  decision  of  a 
District  Coort    Ibid. 

a.  The  first  section  of  the  act  of  February  5, 1667,  oonfora  upon  all  the  Judges  and 
Justices  of  the  Conrts  of  the  United  States,  in  addition  to  the  aathoiity  previously 


eM  rnixBJL 


TORFEITURB. 

1.  Wlhive  goodi  «•  wMftdntim  firon  »  United  SutM  baiiMI  wwehosse  by  firwid,  the 
permit  to  obtuned  if  a  mere  nollttj,  and  the  penoD  perpetratiiig  the  ftaad  haa  no 
mofe  ri|^t  to  tiie  poeiiearion  of  the  merchandisa  tha»  if  the  saaM  had  been  taken  bj 
foice  or  had  been  stoleo  bj  hiai.    UniUd  /State*  r.  Barrtls  ^SpmU,  2$1. 

I.  €k>ods  leaoTed  Irom  a  United  States  bonded  warehoaee  by  ooanont  of  the  oelleetor 
obtained  by  fira»d  are  sniject  to  foffeitaie.    Ibid. 

5.  Where  a  penon  pnrohaeee  goods  ae  agent  for  another*  knowing  tkat  the  eame  had 
been  removed  before  the  taarae  were  paid,  Irom  a  United  Staeea  bonded  wanhoue 
by  finmd,  the  principal  would  be  bound  by  the  knowledge  of  the  agent.    iM. 

4.  The  jury  must  find  in  such  case  that  the  agent  was  cogniaaat  of  the  firand  al  the 
time  he  made  the  pnrdiasey  else  they  would  not  be  justified  in  fiodii^  thai  the  pan- 
dpal  was  aflfected  ,by  the  antecedent  knowledge  of  the  agent.    Ibid. 

ft.  Where  spirits  fraadulently  withdrawn  from  a  bonded  warehouse  were  seised  ftr 
nonpayment  of  the  taxes  theseoo,  after  they  bad  been  mixed  at  a  rectifying  eetabliflh- 
ment  with  others  belonging  to  the  claimants,  so  that  they  could  not  be  «>*"l"ngn^Mi, 
it  was  hdd  that  the  United  States  were  entitled  to  a  forfeiture  of  a  fair  proportion 
of  the  mixture,  even  tiioogh  the  mixture  might  haye  been  innooently  made,  provided 
the  jury  were  satisfied  from  the  eyidence,  and  under  the  instmctiotts  of  the  court, 
that  the  spirits  fraudulently  withdrawn  would  have  been  by  law  liable  to  foribitun^ 
if  they  had  not  been  so  minted  with  others.    Ibid. 

6.  The  right  of  the  United  States  to  a  forfeiture  cannot  be  destroyed  by  the  intennix- 
tare  of  the  liquors  fraudulently  taken  from  the  warehouse,  with  others  not  anbject 
to  forfeiture.    Hid, 

7.  If  spirits  liable  to  forfeiture  in  consequence  of  fraudulent  removal  from  a  United 
States  bonded  warehouse  and  for  nonpayment  of  taxes,  were  fraudulently  mixed 
with  others  by  the  claimants  and  belonging  to  them,  in  order  to  destroy  the 
identity  of  the  goods  so  fraudulently  removed,  then  the  entire  quanti^  is  forfeited. 
Ibid. 

8.  This  rule  is  never  applied  where  the  goods  can  be  separated  and  Hiatingn'sN?^ 
Ibid. 

9.  If  the  claimants  knew,  when  they  made  the  mixture,  that  the  spirits  which  they 
mixed  with  their  o^  bad  been  fraudulently  withdrawn  from  the  bonded  warehouse 
then  the  spirits  seilsed  w>uld  be  liable  to  forreitnre.    lUd, 

10.  The  rule  might  be  otherwise  where  the  ei&ct  of  the  in|ermixtnre  was  U>  convert 
the  substances  into  a  new  species,  unless  the  new  species  can  be  reduced  to  its  ele 
ments.    Ibid. 

II.  Wherever  goods  of  a  similar  kind  are  innocently  intermixed,  so  that  they  cannot 
be  distinguished,  and  they  are  not  substantially  destroyed,  as  by  the  production  <tf  a 
different  species,  the  several  owners  may  reclaim  their  respective  shares,  and  talce 
possession  of  the  same  wherever  they  can  find  them,  if  they  can  do  so  without  a 
breach  of  the  peace,  or  they  may  bring  trover  for  the  value  of  their  proportions, 
against  the  person  in  possession,  after  demand  and  notice.    Ibid. 

IS.  Under  the  act  of  July  18, 1866,  where  spirits  on  which  taxes  were  imposed  were 
found  in  the  custody  of  the  claimants,  afrer  fraudulent  removal  fivm  the  waralMnise, 
with  the  taxes  unpaid,  it  must  be  assumed,  after  a  finding  of  the  jvy,  like  tiia  one 
in  this  case,  that  the  claimants  held  them  for  the  purpose  of  selling  and  lamovai  in 
fraud  of  the  revenue.    Rid, 

18.  A  purchaser  of  distilled  spirits,  ignorant  at  the  time  of  the  purchase  that  the 
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tpiriti  had  been  fraadukotly  remoTed  firom  a  bonded  warehooM,  or  that  the  tax 
imposed  theraon  had  not  been  paid,  acqaiiee'  hie  title  only  by  each  pnrcfaafie,  and 
if  the  pioperty  in  the  epirite  daimed  by  the  Tendor  had  been  abeolntely  forfeited  to 
the  United  States  before  the  sale,  then  the  vendee  can  aoquire  no  title;  bat  where 
the  veidict  oC  the  jury  had  eetebUshed  the  fact  c^  the  unnooenee  of  the  purchaser 
and  daisant,  the  qaeetion  is  whether  the  goods  had  been  forfeited  to  the  United 
Stales  before  the  oontract  of  sale.  The  liability  of  the  goods  to  forfeiture  in 
each  case  mast  be  deduced  flx»m  the  acts  of  the  first  owner  and  seller  akme.  Umted 
Simm  ▼.  BamU  ofSffiriU,  808. 
U.  Forfeitsrea  made  absolote  by  statute  relate  back  to  the  time  of  the  commission 
of  the  wrongM  acts  prohibitied  by  statute,  and  the  title  Tests  immediately  in  the 
government  on  the  conmusston  of  the  wrongful  acts.    Ibid. 

15.  But  where  there  is  more  than  one  remedy  provided  by  statute,  and  the  govern- 
ment has  an  election  to  proceed  for  the  forfeiture  or  in  some  other  way  not  involv- 
ing a  forfeiture,  the  title  to  the  property  does  not  vest  in  the  United  States  prior  to 
the  seizure  or  performance  of  some  act  which  amounts  to  such  election.    Und, 

16.  Congress  has  the  power  to  decide  in  what  event  a  divestiture  of  title  shall  tahe 
place,  and  where  the  act  declares  without  any  election  of  remedies  that  forfeiture 
shall  take  place  upon  the  oommissiou  of  the  wrongful  act,  the  court  must  carry  the 
provision  into  effect,  even  against  innocent  purchasers,  where  the  title  is  consum- 
mated by  seizure,  suit,  judgment,  and  condemnation.    Ibid, 

17.  Where  the  language  is  doubtful,  resort  must  be  had  to  the  ordinary  rules  of  con- 
struction, and  the  rules  of  the  common  law  applicable  to  the  subject  of  forfeiture. 
IbuL 

18.  The  title  of  the  wrong-doer  remains  unaffected  by  his  wrongful  acts  until  suit, 
sdzure,  and  judgment  or  decree,  but  where  the  act  of  Congress  so  provides,  and 
there  is  no  election  of  remedies,  the  judgment  or  decree  divests  his  title  from  the 
date  of  the  wrongful  acts.    Ibid. 

19.  {45  of  the  act  of  July  IS,  1866,  provides  that  "all  distilled  spirits  found  else- 
where than  in  a  bonded  warehouse,  not  having  been  removed  fh>m  such  ware- 
house according  to  law,  and  the  tax  imposed  by  law  on  the  same  not  having  been 
paid,  shall  be  forfeited  to  the  United  States,  or  may  immediately  upon  discovery  be 
seized,  and  after  the  assessment  of  the  tax  thereon  be  sold  by  the  collector  for  the 
tax  and  expenses  of  seizure  and  sale."  Held,  that  under  this  statute  the  judgment 
or  decree  only  relates  back  to  the  date  of  the  seizure,  and  does  not  overreach  the 
title  of  an  innocent  purchaser  acquired  subsequent  to  the  date  of  the  wrongful  acts 
and  before  the  seizure.    Ibid. 

HABEAS  CORPUS. 

1.  Under  §  U  of  the  Judiciary  Act,  justices  of  the  Supreme  Court  and  District 
Courts  have  power  to  grant  writs  of  habeas  eorput  where  a  person  is  imprisoned  or 
restrained  of  his  liberty,  for  the  purpose  of  inquiry  into  the  cause  of  the  commit- 
ment; but  the  writ  in  no  case  extends  to  prisoners  in  jail,  unless  when  they  are  in 
custody  under  or  by  color  of  the  authority  of  the  United  States,  or  are  committed 
for  trial  before  some  court  of  the  same,  or  are  to  be  brought  into  a  court  to  testiQr. 
Seaoty  et  al.  t.  Segmour,  489. 

2.  Under  that  act  a  Cirouit  Court  has  no  authority  to  re-examine  a  decision  of  a 
District  Conrt    Ibid. 

3.  The  first  section  of  the  act  of  February  5, 1867,  oonfbrs  upon  all  the  Judges  and 
Justices  of  tiie  Courts  of  the  United  States,  in  addition  to  the  authority  preriously 
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conferred,  power  to  grant  writs  of  habeoM  carpus  in  all  cases  wliere  anj  person  may 
be  restrained  of  his  or  her  liberty  in  riolation  of  tlie  Constitution  or  any  law  or 
treaty  of  the  United  States,  and  gires  an  appeal  from  the  dedsion  of  an  inferior  tt> 
the  Circuit  Court.    IM. 

4.  In  case  of  the  enlistment  into  the  serrice  of  the  United  States,  without  the  con- 
sent of  parent  or  guardian,  of  a  person  under  eighteen  years  of  age,  on  a  hearing 
under  a  petition  for  a  writ  of  htdteu  eoqms,  parol  eridenoe  is  admissible  to  show 
the  age  of  the  recruit.    Ibid. 

5.  The  return  on  the  writ  should  be  signed  by  the  person  to  whom  it  was  directed. 
The  proper  course  is  for  the  petitioner  to  make  his  answer  to  the  return  on  the 
writ,  and  not  to  make  his  allegations  in  full  in  the  petition.    IM, 

mOHWAYS. 

1.  The  surface  of  a  trayelled  street  or  highway,  about  two  rods  wide,  in  a  Tillage, 
was  in  all  respects  in  good  condition,  and  had  been  repaired  from  time  to  time  by 
the  town  authorities.  At  a  certain  point  by  the  side  of  the  road  was  a  cellar, 
about  four  feet  deep,  the  line  of  the  wall  of  which  extended  within  the  line  of  the 
street.  No  building  had  existed  over  the  cellar  for  a  period  of  about  eight  years, 
nor  had  the  town,  for  about  that  period  of  time,  erected  or  maintained  any  guard 
or  railing  against  the  excaTation.  Held,  that  this  was  not,  under  the  statote  of 
Maine,  such  a  condition  of  repair  as  to  be  safe  and  oonyenient  for  traTellers  wish 
teams,  horses,  and  carriages.    Nichols  y.  Inhabitants  of  Brunswick,  81. 

S.  An  accident  occurred  at  this  point  under  the  following  circumstances :  A  person 
driving  one  horse  in  a  chaise  stopped  near  the  cellar,  and  turned  the  animal  to  one 
side,  in  order  to  admit  some  one  into  the  carriage.  The  driver  then  attempted  to 
turn  the  horse  sufficiently  to  bring  him  into  the  road,  but  the  horse  came  back  too 
far,  and  b^an  to  back ;  he  then  slapped  the  animal  with  the  reins  to  start  him 
forward,  and  the  horse  stopped,  but  the  rear  wheels  were  then  passing  over  the 
cellar-wall,  and  the  plaintiff,  in  attempting  to  jump  out,  was  caught  by  the  fender, 
and  together  with  horse  and  Tehide  fell  into  the  cellar.  Hdd,  that  these  fiscts 
were  not  sufficient  to  establish  the  defence  of  want  of  the  exercise  of  ordinary  care 
on  the  part  of  the  person  injured.    lUd, 

3.  Under  these  circumstances,  plaintiff  was  entitled  to  recoTer  damages  against  the 
town  for  the  injuries  receiyed  in  consequence  of  a  defective  highway.  As  to  the 
amount,  the  plaintiff  is  to  recover  a  just  compensation  for  his  injuries,  which  are  to 
be  estimated  by  an  examination  of  all  the  facts  of  the  accident,  and  of  the  plaintiff's 
condition  in  consequence  thereof.    Ibid, 

mPOBTS. 
See  DuTiBS  ok  Imports,  I,  S. 

INCOME  TAX 

1.  On  May  1, 1866,  a  tax  was  assessed  upon  the  income  of  the  plaintiff's  testatrix, 
from  the  1st  of  January,  1865,  to  July  S,  1865,  the  day  of  the  testatrix's  decease; 
The  amount  of  the  tax  was  paid  under  protest,  by  the  plaintiff,  as  executor,  to 
prevent  the  distraint  of  proper^,  and  he  brought  suit  to  recover  the  amount 
Hdd,  that  the  tax  was  legally  assessed  against,  and  collectible  from,  the  plaintiff 
as  executor.    Manddl  r.  Pierce,  134. 

S.  The  liability  in  this  case  accrued  in  the  lifetime  of  the  recipient  of  the  income,  at 


INDEX.  698 

whose  death  it  passes  over  to  the  execntor  or  administrator,  as  a  debt  against  tho 
estate.    Ibid, 

3.  When  the  recipient  dies  within  the  year,  the  return  mast  be  made  bj  the  execntor 
or  adminiBtrator.    Ibid. 

4.  The  tax  is  imposed  npon  the  income  of  the  property  of  the  decedent,  and  the 
liability  is  not  discharged  because  the  decease  occurs  before  the  time  appointed  by 
law  for  making  the  return  upon  which  the  tax  is  predicated.    Ibid, 

See  IxfTBRNAL  Rbybnub. 

INDICTMENT. 

1.  The  indictment  averred  that  the  alleged  crime  was  committed  in  and  on  board  of  a 
certain  ship  called  the  Jnnior,  then  and  there  owned  by  and  belonging  to  the  four 
persons  therein  named,  alt  of  whom  are  alleged  to  be  citizens  of  the  United  States, 
and  also  contained^  the  further  allegation  that  all  the  criminal  acts  of  the  prisoner 
were  committed  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  within  the  jurisdiction  of  the  court,  and  out  of  the  jurisdiction  of  any 
particular  State  of  the  United  States,  ffdd,  that  there  is  a  sufficient  avennent  that 
the  Circuit  Court  had  jurisdiction,  and  that  the  injured  party  was  within  and  under 
the  protection  of  the  "United  States,  and  in  the  peace  thereot  United  States  r. 
Plumer,  28. 

2.  In  this  record  it  sufficiently  appears  that  the  prisoner  was  permitted  his  right  of 
challenge.    Ibid. 

3.  By  this  record  it  sufficiently  appears  that  the  prisoner  was  present  at  the  impanel* 
fing  of  the  jury,  and  when  the  verdict  was  rendered  by  the  jury.    Ibid, 

4.  All  the  counts  in  this  indictment  held  good;  but  granting  that  some  are  bad  and 
some  good,  the  verdict  should  stand.    Ibid, 

Su  The  use  of  the  past  tense  in  this  record  is  no  valid  objection  to  the  record.    Ibid, 

6.  It  sufficiently  appears  in  and  by  the  record  that  issue  was  joined.    Ibid, 

7.  When  the  docket  entries  show  that  the  list  of  witnesses  was  furnished  the  prisoner 
in  a  capital  case,  and  the  record  shows  that  the  prisoner  acknowledged  in  open 
court,  before  the  jury  was  empanelled,  that  he  did  receive  it  two  entire  days  prior 
to  that  time,  it  sufficiently  appears  that  such  list  was  furnished  as  required.    Ibid, 

8.  It  sufficiently  appears  in  and  by  this  record  of  what  felony  the  prisoner  was  con- 
victed and  for  what  he  was  sentenced.    Ibid, 

9.  The  designation  "  fonfman,"  appended  to  the  name  of  the  person  signing  the  in- 
dictment as  such,  is  sufficient,  as  the  designation  "  foreman  "  refers  to  the  introduc- 
tory clause  of  the  indictment,  and  to  the  record,  as  verifying  the  l^;al  inference  that 
"  foreman  "  means  foreman  of  the  grand  jury.    Ibid, 

10.  Under  §  44  of  the  Bankrupt  Act  of  March,  1867,  it  was  objected  to  an  indictment 
that  it  did  not  sufficiently  allege  that  the  accused  had  attempted  to  account  for  cer- 
tain of  his  property  by  fictitious  losses,  and  that  he  had  secreted  and  concealed 
certain  portions  of  his  property,  after  the  commencement  of  proceedings  in  bank- 
ruptcy. The  indictment  alleged  that  the  defendant  was  lawfully  adjudged  a  bank- 
rupt; that  after  commencement  of  proceedings  in  bankruptcy  he  was  required  by 
the  District  Court  to  submit  to  examination  on  oath  as  to  the  disposal  and  condi- 
tion of  his  property ;  that  such  examination  was  held ;  that  the  bankrupt  was 
sworn  to  make  true  answers ;  and  that  he  attempted  to  account  for  a  certain  item 
of  property,  with  intent  to  defraud  his  creditors,  by  a  fictitious  loss.  Eeld,  that  tho 
objection  as  to  the  sufficiency  of  the  allegation  could  not  be  sustained.  United 
States  y.  Crone,  211. 
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11.  An  averment  in  the  indictment  that  the  defisndant  wu  lawfoUj  adjudged  a  bank- 
rapt  was  sufficient  to  admit  the  record.    Ibid. 

12.  Such  an  arerment  is  only  a  preliminarj  allegation  to  let  in  the  record  of  the  ezam- 
ination,  which  is  itself  a  proceeding  in  bankruptcj.    Ibid, 

13.  The  objection  that  the  averment  of  a  condnsion  is  insufficient  Is  not  applicable  to 
the  one  in  this  case,  which  was  only  essential  to  lay  the  foundation  for  theadmuiioa 
of  the  record  to  which  it  refers.    Ibid. 

14.  If  this  were  not  so,  then  it  would  be  necessary  to  set  out  the  whole  record  in  the 
indictment.    Ibid, 

15.  Where  in  an  indictment  it  was  alleged  in  substance  that  the  property  fidsely 
accounted  for  belonged  to  the  bankrupt  and  was  assignable  under  the  Bankrupt 
Act,  hdd,  that  such  averment  was  equivalent  to  charging  that  the  property  was  that 

;    of  the  defendant    Ibid, 

INEVITABLE  ACCIDENT. 
See  Cox.ijeioH,  10. 

INFRINGEMENT. 
See  Patent,  6  -  U,  17,  28,  29, 32. 

INSURANCE. 

1.  A  stock  of  sugars  was  insured  under  a  time-policy,  which  contained  the  condition 
that  if  the  property  should  be  sold  or  conveyed  in  whole  or  in  part,  or  if  the  policy 
should  be  assigned  without  the  consent  of  the  company,  the  risk  should  cease;  but 
if  the  assured  should  sell  the  property,  or  part  thereof,  before  the  expiration  of  the 
policy,  the  same  might  be  continued  for  the  benefit  of  the  purchaser,  if  the  ccnnpany 

.  gave  their  consent,  to  be  evidenced  by  a  certificate  of  the  fact  or  by  indorsement 
on  the  policy.  Shortly  after  the  date  of  the  policy  the  assured  sold  the  property  to 
the  plaintiff,  and  on  the  day  of  the  completion  of  the  deliv^ery  indorsed  the  poBcy 
to  him  as  follows :  ''  Payable  in  case  of  loss  to  Edward  C.  Bates."    The  policy 

'  was  sent  to  the  defendants  with  the  request  that  they  would  approve  the  indorse- 
ment. It  was  approved  in  the  following  terms :  "  Consent  is  hereby  given  to  the 
above  indorsement"    At  the  time  of  the  loss  the  plaintiff  had  on  hand  a  quantity 

*  of  sugars  equal  to  that  which  was  owned  by  the  assured  at  the  date  of  the  policy. 
Sdd,  that  the  indorsements  on  the  back  of  the  policy  were  not  a  compliance  with 

'  the  conditions  of  the  policy  in  case  of  sale.  Under  those  conditions  the  policy 
would  not  continue  for  the  benefit  of  a  purchaser,  and  the  consent  of  the  company 
to  the  change  of  ownership  must  be  evidenced  substantially  as  required  in  the  con- 
ditional clause.    Baiea  v.  Equitable  Fire  and  Meaine.Ineurance  Co,,  215. 

2  Upon  sale  of  the  property  without  the  antecedent  consent  of  the  company  the  risk 
ceased,  and  the  policy  became  void,  imless  the  consent  of  the  company  tiiereto  was 
subsequently  obtained.    Ibid, 

S,  The  purchase  was  made,  but  the  consent  of  the  company  to  the  transfer  was  not 
obtained,  and  they  had  no  notice  of  it  prior  to  the  loss.  They  consented,  in  case 
the  property  of  the  assured  was  destroyed,  they  would  pay  the  amount  to  the 
plaintiff,  not  that  the  policy  should  continue  for  the  benefit  of  any  one  other  than 
the  insured.    Ibid, 

4.  The  defendant  insured  a  vessel  lost  or  not  lost  for  the  term  of  one  year,  taking  the 
risk  at  sea,  and  in  port,  in  dock,  and  on  ways,  with  permission  to  sail  with  or  with- 
out pilots,  and  to  tow  and  assist  vessels  in  all  situations.  Liability  not  to  attach 
for  any  breakage  of  machinery  or  bursting  of  boUp  unless  caused  by  stranding  or 
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MUlsioii.  The  QlidenrTiftert  were  to  be  fiabk  if  tiM  veiMl  ihonld  take  fite,  and 
anj  i»airt  of  the  tnacltiBeiy  or  boflen  was  theireby  damaged.  When  insnxed,  the 
Tetael  was  laid  up.  After  insonuioe  she  was  chartered  to  the  United  States  gov- 
enmient  to  be  need  as  a  gofenunent  transport,  but  not  to  go  to  anj  place  where 
there  was  not  soAcieiit  depth  of  water  for  her  to  go  in  safety.  She  was  sent  by  a 
military  officer  of  tiie  United  States  to  Hatteras  Inlet  When  starting  for  that 
place  her  destination  was  not  known  to  her  owner,  bat  wis  to  the  cbarterara  and 
tlieir  agents,  u  was  alao  tiie  fact  that  she  was  to  eross  the  bar  at  tejnlet  She 
proceeded  to  her  destination,  and  remained  outside  the  bar  until  ordered  from  a 
government  tng  to  follow  the  tug  over  the  bar.  In  following  the  order  she  struck 
on  tiie  bar,  was  driven  among  breakers  and  became  a  complete  wreck.  The  order 
to  cross  the  bar  was  from  the  military  commander  of  the  expedition  acting  under 
the  authority  of  the  government  of  the  United  States.  The  draught  of  the  vessel 
and  the  depth  of  water  on  the  bar  were  known  to  the  master  of  lh»  tug.  The 
water  was  so  shoal  that  a  vessel  of  the  size,  draught,  and  buiM  of  the  insured  one 
could  not  reaaonaUy  be  expected  to  cross  in  safety,  and  such  striking  would  natn  • 
rally  result  in  her  loss.  There  was  a  strong  wind  and  a  high  sea.  The'attempt  to 
cross  the  bar  was  rash,  haiardous,  and  u^ustifiable.  HM,  the  orders  of  the  gen- 
eral commanding  must  be  considered  as  if  given  by  the  President.  But  the  United 
States  were  the  charterers,  and  must  be  regarded  as  the  agents  of  the  owners,  and 
the  question  was  the  same  as  If  the  owners  themselves  had  given  the  order  to  cross 
the  bar,  instead  of  a  military  commander  in  the  United  States  army,  and  the  same 
consequences  ensued,  and  that  the  plaintiff  could  not  recover.  William*  v.  New 
England  Mutual  Marine  Iniurance  Co.,  244. 

5.  Insurance  money  may  be  recovered  where  losses  were  remotely  occasioned  by  the 
negligence  or  misconduct  of  the  master  of  the  vessel,  if  proximately  caused  by  tihe 
perils  insured  against    Ibid. 

6.  But  the  insured  cannot  recover  for  a  loss  occasioned  by  his  own  wrongftil  act,  or 
by  that  of  any  agent  for  whose  conduct  he  is  responsible.    Ibid, 

7.  Policies  of  insurance  are  regarded  as  commercial  instruments,  and  are  liberally  con- 
strued ;  but  no  evidence  of  any  usage  or  custom  can  be  admitted  to  rary  or  explain 
their  terms  when  precise  and  clear.  Beam  y.  New  England  Mutual  Marine  Ineuranoe 
Co.,  318. 

8.  The  voyage  was  described  in  the  policy  as  follows :  "  at  and  from  liverpool  to  port 
in  Cuba,  and  at  and  thence  to  port  of  adrice  and  discharge."  Held,  that  " port" 
cannot  be  construed  to  mean  "ports,"  or  "port  or  ports,"  and  the  [going  to  a 
second  port  in  Cuba  constituted  a  deviation.    Ibid, 

9.  Whether  the  policy  was  drawn  in  accordance  with  the  contract  disclosed  by  tiie  let- 
ters is  not  a  question  for  determination  in  a  suit  at  law ;  it  must  be  understood  ia 
this  case  in  this  form  that  all  negotiations  antecedent  to  the  date  of  the  policy  were 
merged  in  the  written  instrument    Heam  v.  EgmtabU  Sirfet^  Ineuranee  Co,,  938* 

10.  The  policy  only  authorized  a  voyage  to  a  port  of  discharge  in  Cuba,  and  at  and 
thence  to  port  of  advice.    Ibid, 

1 1.  The  terms  in  a  policy  of  insurance  were  "to  a  port  of  discharge  in  Cuba  and  at 
and  thence  to  a  port  of  advice."  Heldt  that  the  policy  protected  the  insured  in  a 
voyage  from  the  port  of  loading  to  a  port  of  dischaige  in  Cuba,  and  at  and  thenoe 
to  the  port  of  advioe*    Ibid, 

12.  It  cannot  be  made  to  give  any  further  protection  without  adding  words  to  the 
contract    Ibid, 

13.  Where  a  ressel  is  insured,  snfiers  loss  and  damage  by  collision  with  another  ves. 
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ael,  and  recoTen  fh>iii  the  owners  thereof  upon  the  groand  that  snch  yesBel  was  in 
fanlt  and  the  cause  of  the  disaster,  the  amount  so  reooTeied  is  no  bar  to  a  iiiither 
recoveiy  from  the  nnderwriten,  if  it  can  be  shown  that  the  amoont  reooTered  in  the 
collision  soit  is  not  eqnal  to  what  it  cost  to  repair  the  damages  consequent  upon  the 
collision.    New  England  Mutual  Marine  Inmiranee  Co.  y.  Zhmkam,  332. 

14.  If  the  insured  acts  with  diligence  and  in  good  &ith  he  maj  pursue  his  remedj 
against  the  colliding  vessel,  and  then,  in  his  adjustment  with  his  underwriters^  he  is 
obliged  to  account  onlj  for  what  he  reoetred  from  the  owners  of  the  yessel  in  £Milt. 
Ibid. 

15.  The  owners  of  the  injured  vessel  may  proceed  and  recover,  and  if  thej  recover  fell 
satisfaction,  or  without  suit  accept  satisfaction,  snch  satisfiiction  is  a  discharge  of  all 
the  parties  liable.    Und, 

16.  In  this  case  the  underwriters  are  liable  for  the  damage  by  contract,  and  the  vessel 
causing  the  injury,  for  a  marine  tort,  and  the  party  injured  may  elect  against  which 
he  will  proceed.    IM. 

17.  The  well-settled  rule  in  collision  cases  is,  in  the  Federal  courts,  that  the  damages 
assessed  against  the  respondent  shall  be  sufficient  to  restore  the  insured  vessel  to  the 
condition  in  which  she  was  at  the  time  the  collision  occurred,  and  that  there  shall 
not  in  insurance  cases  be  any  deduction  for  the  new  materials  in  place  of  the  old. 
Ibid. 

18.  While  the  District  Court  has  jurisdiction  of  marine  insuxance,  it  is  not  exdnsive 
in  consequence  of  i  9  of  the  Judiciary  Act    Ibid, 

INTERNAL  REVENUE. 

1.  The  salary  of  a  judge  of  a  court  of  record,  payable  out  of  the  treasury  of  a  State,  is 
not  legally  taxable  as  income,  under  the  internal  revenue  laws  of  the  United  States ; 
the  government  of  the  United  States  having  no  power  under  the  Constitution  to 
levy  such  tax.    Day  v.  BuffinUm,  376. 

See  FoBFBiTUBB,  1  - 19 ;  Ingoicb  Tax,  I  -4 ;  Salb,  1. 

JUDICIARY  ACT. 
See  PRODUOTIOH  of  Papbrb,  1. 

JURISDICTION. 

1.  A  writ  of  error  does  not  lie  from  the  Supreme  Court  to  the  Circuit  Court  in  a 
criminal  case.     United  States  v.  Pbmer,  1. 

5.  A  writ  of  error  coram  txAie  does  not  lie  in  the  Circuit  Court  in  a  criminal  case, 
either  from  its  own  judgment  or  the  judgment  of  the  District  Court  Unjted  SiaUi 
V.  Phtmer,  28. 

8.  Being  without  any  common-law  authority  to  tiy  or  punish  oflfenders,  except  for 
contempt,  they  cannot  exercise  any  power  in  a  criminal  case  not  derived  expressly 
or  impliedly  from  an  act  of  Congress.    Ibid, 

4,  No  authority  has  been  given  in  the  acts  of  Congress  to  the  Circuit  Court  to  re- 
examine, by  writ  of  error  or  in  any  other  manner,  the  rulings  or  judgments  of  the 
District  Court  in  criminal  cases.  No  snch  authority  is  given  by  the  fourteenth  sec- 
tion of  the  Judiciary  Act    Ibid, 

6.  By  that  section  Congress  only  .intended  to  vest  the  power  to  issue  such  other 
writs  ia  cases  where  jurisdiction  already  existed,  and  not  where  the  jurisdiction  was 
to  be  acquired  by  means  of  the  writ  to  be  issued.    Ibid, 

6.  Difierence  between  the  writ  of  error  coram  nobis  and  the  writ  of  error  coram 
explained  and  illustrated.    Ibid, 
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7.  If  the  alleged  error  be  in  the  judgment  itself,  and  not  in  the  prooefls,  a  writ  of  error 
does  not  lie  in  the  same  oonrt  to  correct  it.    Ibid, 

8.  The  Circait  Court  in  this  district  has  jurisdiction  to  grant  relief  under  a  bill  pray- 
ing for  an  account  of  certain  funds  received  by  a  testator  from  the  oomplainanty 
under  a  promise  to  inrest  the  same  for  the  complainant,  where  the  testator  died  in 
Bbode  Island,  and  his  last  will  and  testament  was  proved  there,  but  administration 
was  also  granted  in  this  State  (Mass.),  where  the  testator  left  real  and  personal 
estate  to  a  large  amount.     Walker  ▼.  Beat  et  aL,  155. 

9.  The  first  proviso  of  §  20  of  the  act  of  Februaiy  24, 1864,  does  not  vest  the  exclu- 
sive jurisdiction  of  applications  of  this  nature  in  the  Secretary  of  War.  Seav^  et 
al.  V.  Seymour,  439. 

10.  The  act  of  March  3, 1815,  repealed  the  act  of  December  10, 1814,  which  made  the 
enlistment  binding  upon  all  persons  under  the  age  of  twenty-one  years  as  well  as 
upon  persons  of  full  age.    Ihid, 

11.  By  the  act  of  the  84th  of  February,  1864,  the  Secretary  of  War  is  empowered  to 
order  the  discharge  of  all  persons  in  the  military  service  who  are  under  the  age  of 
eighteen  years  at  the  time  of  the  application  for  the  dischaige,  provided  it  appears 
on  due  proof  that  such  persons  are  in  the  service  without  the  consent  of  parent  or 
guardian,  provided  bounties,  advance,  etc.,  are  first  repaid  to  the  government  and 
the  local  authorities.    Ibid, 

13.  But  this  does  not  give  the  Secretary  of  War  exdnsive  jurisdiction  of  such  applica- 
tions.   Ibid, 

13.  This  provision  giving  the  Secretary  of  War  power  to  hear  such  applications,  is  not 
repugnant  to,  or  a  repeal  of,  §  14  of  the  Judiciary  Act.    Ihid, 

14.  Maritime  liens  are  founded  in  commercial  usage,  and  the  proper  remedy  to  enforce 
the  same,  whether  arising  from  a  marine  tort  or  contract,  is  by  a  suit  in  rem  com- 
menced where  the  res  is  found.    KiUam  v.  Schooner  Eri,  456. 

15.  Jurisdiction  in  rem  is  exclusive  in  the  District  Courts,  but  the  suit  may  be  insti- 
tuted in  the  District  where  the  res  is  found,  irrespective  of  where  the  injury  for 
which  satasfieuition  is  sought  occurred.    Ibid, 

See  Bankbuptct,  13.  ' 

JURY. 

1.  Issues  of  fact  in  dvil  cases  in  any  Cireuit  Court  may  be  tried  and  determined  by 

the  court  without  the  intervention  of  a  jury  whenever  the  parties,  or  their  attorneys 

of  record,  file  with  the  clerk  a  stipulation  waiving  a  jury.    Heam  v.  EquiiabU 

Safety  Insurance  Co.,  328. 

LICENSE. 

See  Patent,  1,  2. 

MASTER. 
See  Shipping,  1. 

MASTER  IN  CHANCERT. 
See  Fbaoticb,  1-6. 

NEW  TRIAL. 

1.  Where  a  motion  for  new  trial  is  founded  on  facts  not  within  the  ktiowledge  of  the 
presiding  justice,  and  not  appearing  on  his  minutes,  it  must  be  verified  by  affidavit, 
miless  compliance  with  that  requirement  is  waived  by  the  opposite  party.  Vote  ei 
al,  Y.  Majfo,  484. 
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S.  No  affldsTit  of  merits  i»  required  where  the  notioii  is  properi^  addraeeed  to  the 
minates  of  the  presiding  justice,  u  where  the  motion  is  to  aet  aside  a  rerdict  for 
error  of  ruling  in  the  admission  or  rejection  of  evidence,  or  for  refnsing  to  tnstnict 
the  jury  as  requested  or  for  misdirection,  or  because  the  verdict  was  against  law  or 
against  the  OTidenoe  or  tiie  weight  of  the  eyidence.    Ibid, 

3.  The  theory  in  such  cases  is  that  all  tiie  matters  of  fact  alleged  are  within  the 
knowledge  of  the  presiding  justice,  or  may  he  yerified  by  reference  to  hia  notes. 
Ibid, 

4.  When  the  motion  Is  founded  upon  alleged  newly  discovered  eridence,  or  on  the 
charge  of  miscondoct  by  the  opposite  party  or  the  jury  in  respect  to  the  trial,  it  pre- 
sents a  preliminary  question  whether  the  facts  are  such  as  to  make  it  the  dn^  of 
the  court  to  order  notice  to  the  opposite  party  and  to  direct  how  the  proofr  shall  be 
taken.    Ibid, 

5.  In  all  such  cases  the  motion  must  be  in  writing,  and  mutt,  unless  the  reqoireiiient 
is  waived,  be  supported  by  aiBdavit.    Ibid, 

6.  Affidavits  of  the  witnesses  to  be  examined  cannot  be  considered  a  compliance  with 
the  twenty-second  rule  of  the  Circuit  Court  relating  to  motions  for  new  trials  baaed 
upon  newly  discovered  evidence.    Ibid, 

7.  The  purpose  of  the  rule  is  that  the  allegation  of  newly  discovered  evideoce  may  be 
verified  by  the  oath  of  the  party  or  his  attorney.    Ibid, 

8.  Probable  cause  for  the  motion  must  be  shown,  unless  waived,  before  the  court  can 
interfere  and  give  notice  to  the  other  side  or  take  any  steps  to  prevent  the  prevailing 
party  ftx>m  applying  for  judgment  on  the  verdict.    Ibid, 

9.  Where  the  motion  is  properly  verified  by  the  affidavit  of  the  party,  exports  affida- 
vits of  the  wimesses  are  enough  to  warrant  an  application  for  notice  to  the  opposite 
party.    Ibid, 

10.  Such  affidavits  are  not,  without  consent,  admissible  in  the  final  hearing  of  the 
motion.    Ibid, 

11.  For  that  purpose  testimony  must  be  taken  in  open  court,  in  dvil  or  criminal 
cases,  by  depositions  as  provided  by  the  Acts  of  Congress,  or  by  interrogatories 
and  cross-interrogatories,  or,  by  consent,  the  court  will,  in  its  discretion,  appoint  a 
commissioner  to  take  the  testimony  and  report  it  to  the  court    Ibid, 

12.  In  this  case  both  parties  had  acquiesced  in  the  taking  of  affidavits  of  the  witnesses 
to  be  examined,  and  the  court  therefore  looked  into  the  affidavits  as  if  they  had  been 
admitted  by  consent    Ibid. 

13.  The  motion,  however,  was  denied,  first,  because  the  evidence  was  not  newly  dis- 
covered vrithin  the  legal  meaning  of  the  phrase;  second,  because  that  which  was 
offered  was  within  the  reach  of  the  party  moving,  at  the  former  trial,  and  was 
merely  cumnlatiye.    Ibid, 

14.  Evidence  ofiered,  in  order  that  the  motion  prevail,  should  afford  a  reasonable 
ground  to  conclude  that  it  would  be  productive  of  a  difierent  result  from  the  Terdict 
once  obtained.    Ibid, 

NONSUIT. 

1.  Judges  of  the  Circuit  Courts  cannot  direct  a  peremptory  nonsuit,  but  the  deftnd- 
ant,  when  the  plaintifiTs  case  is  closed,  may  move  the  court  to  instruct  the  jury  that 
the  evidence  introduced  by  the  plaintiff  is  not  sufficient  to  wanymt  a  verdkt,  and 
that  as  matter  of  law,  their  verdict  should  be  for  the  defendant  7^  MenAmU^ 
National  Bank  r.  The  State  National  Bank,  80ff. 

S.  The  motion  must  be  made  at  the  close  of  the  plaintifTs  case,  or  Uie  trial  must  pto- 
eeed.    Ibid, 
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8.  The  motion  is  not  addressed  to  the  diAnretion ;  it  presents  a  question  of  law,  and 
the  mling  of  the  court  is  a  subject  of  exception.    Ibid. 

4.  The  motion  by  the  defendant  in  this  case,  that  the  court  instruct  the  jury  that  the 

evidence  introduced  bj  the  plaintiff  was  not  sufficient  to  warrant  a  verdict,  was 

allowed,  because  it  was  held  that  the  act  of  Jnne  3,  1864,  oonfened  no  authority 

upon  the  cashier  of  the  defendant  bank  to  certify  as  good  the  checks  described  in 

the  declaration.    Ibid, 

OPINION. 

See  Eyidshcb. 

PARTNERSHIP. 

I.  One  cannot  daim  property  or  the  avails  of  it  through  the  ihradalent  acts  of  another 
without  being  afiected  by  the  act,  especially  if  a  partner,  the  same  as  if  the  act  were 
his  own.    Stockwdl  v.  The  Untied  StaUBj  284. 

5.  Partners  are  liable  in  solido  for  the  tort  of  one  of  their  number,  if  the  tort  was 
committed  by  him  as  a  partner,  and  in  the  course  of  the  partnership  business.  Ibid. 

PASSENGER. 
See  Common  Cabbibb,  6-8 ;  Shippiko,  1,  8. 

PATENT. 

1.  The  provision  in  a  license  to  use  a  patented  invention  on  machinery  used  in  tan- 
ning was,  that  the  defendants  might  enlarge  their  vats,  or  increase  the  number  by 
paying  an  additional  patent-fee  in  the  same  proportion  as  that  stipulated  in  the 
license  for  the  vats  constructed  at  the  date  thereof  The  defendants  enlarged  their 
tannery  after  license,  and  in  the  new  part  made  new  vats,  in  twelve  of  which  they 
used  the  patented  improvements.  By  the  terms  of  the  license  the  defendants  ac- 
quired the  right  to  make  and  use  the  improvement  to  the  capacity  of  their  tannery, 
embracing  one  hundred  and  sixty-nine  bark  vats,  and  containing  sixteen  thousand 
seven  hundred  cubic  feet.  They  did  not  put  the  improvement  into  a  third  of  the 
vats  in  their  tannery  at  the  date  of  the  license,  or  use  it  in  vats  containing  in  the 
aggr^;ate  one  half  the  cubic  feet  authorized.  Held,  that  the  plaintiff  could  not 
recover  damages  for  the  use  of  the  improvement  in  the  new  part,  as  the  defendants 
had  not  used  the  improvement  to  an  extent  greater  than  provided  for  in  the  license 
at  the  date  thereof,  or  greater  than  the  capacity  of  the  tannery  before  it  was  en- 
larged.   England  Y.  Thompeon,  271. 

S.  The  defendants  were  empowered  by  the  license  to  use  the  patented  improvements 
up  to  the  date  of  the  expiration  of  the  patent  of  earlier  date.  They  continued,  how- 
ever, the  use  of  the  patented  improvements  after  that  time  against  the  protest  of  the 
plaintiff.  The  defendants  insisted  that  they  had  a  right  so  to  continue  the  use  of 
the  improvements  covered  by  the  first  patent  under  the  provision  of  the  license  to 
the  effect  that  if  they  wished  to  continue  to  use  such  improvement  during  what 
remained  of  the  term  of  the  second  letters-patent,  after  the  first  had  expired,  they 
might  do  so  by  paying  an  additional  patent-fee  equal  to  one  half  the  amount  agreed 
to  be  paid  for  the  term  which  expired  with  the  older  patent,  and  that  the  only 
remedy  for  the  plaintiff  was  assumpsit  to  recover  the  additional  patent-fee ;  but  the 
court  held  otherwise,  because,  1,  the  license  expired  with  the  term  of  the  first  patent ; 
8,  the  stipulation  in  question  was  only  an  agreement  to  grant  an  extension  of  the 
license  which  the  defendants  might  accept  or  not ;  3,  if  they  elected  to  refuse  the 
license  and  did  not  use  the  improvement,  the  plaintiff  would  have  no  cause  of  action. 
Therefore,  if  defendants  elected  to  take  the  license,  they  must  pay  the  required  addi- 
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tional  patent-fee  before  they  coold  aoquin  the  right  to  use  the  improTement  bejond 
the  term  of  the  first  patent    Rid. 

3.  Letters-patent  are  issued  upon  the  adjudication  of  a  public  officer,  and  the  pre- 
sumption 18  that  the  adjudication  was  correct    Sands  y.  WardweU,  277. 

4.  Letters-patent,  if  in  due  form,  when  introduced  in  evidence,  aflbrd  a  prima  Jade 
presumption  that  the  person  named  as  inventor  is  the  original  and  first  inyentor  of 
what  is  therein  described  as  the  improvement    Ihid, 

5.  The  burden  of  proof  to  sustain  an  opposite  conclusion  is  therefore  on  the  party 
attacking  the  patent    Ibid, 

6.  Upon  the  question  of  infringement  the  burden  of  proof  is  with  the  complainant 
Ibid. 

7.  Technical  equivalents  do  not  belong  to  a  combination  of  old  elements.    IHd. 

8.  Such  a  combination  is  only  an  improvement  upon  what  was  before  known,  and 
without  the  new  combination  the  whole  would  have  been  the  property  of  the  pub- 
lic.   Ibid. 

9.  When  such  a  combination  is  patented  it  is  infringed  by  every  subsequent  combina- 
tion of  the  same  elements  as  those  which  compose  it ;  and  no  subsequent  combina- 
tion is  substantially  difierent  from  the  patented  one,  merely  because  it  was  in  a 
single  device  different  from  one  of  its  elements,  provided  such  substituted  device 
was  at  the  date  of  the  patent  a  well-known  substitute  for  the  omitted  one.    Ibid, 

10.  Subsequent  inventors  may  obtain  valid  patents  for  combinations  of  the  same  ele- 
ments as  those  which  compose  a  prior  one,  provided  the  combinations  are  substan- 
tially diflerent,  and  accomplish  new  and  useful  results.    Ibid. 

11.  No  person  is  to  be  treated  as  an  infringer  who  does  not  use  all  the  elements  of  a 
combination,  unless  the  change  is  merely  formal  or  colorable ;  and  every  subsequent 
combination  is  only  a  colorable  change  when  not  substantially  different  from  the 
first    Ibid. 

12.  It  was  held  that  the  reissued  patent  did  not  embrace  the  invention  of  Charles 
Goodyear,  which  was  for  curing  the  native  rubber  when  combined  with  or  in  the 
presence  of  sulphur  by  submitting  the  same  to  a  high  degree  of  artificial  heat,  and 
also  for  a  manufacture  called  vulcanized  India-rubber,  being  a  compound  of  India- 
rubber  with  sulphur  chemically  altered  by  a  high  degree  of  heat,  because  that  inven- 
tion was  disclaimed  in  the  original  specification,  and  it  was  stated  to  be  the  chief 
feature  of  the  invention  to  cure  again  vulcanized  rubber  and  mould  it  into  any 
desired  shape,  and  because  the  reissue  also  stated  that  the  value  of  vulcanized  rubber 
ceased  when  the  article  made  out  of  it  was  worn  out,  and  that  foreign  substances 
might  be  mixed  with  rubber  compound  so  as  to  form  a  sfbstance  having  the  prop- 
erties of  vulcanized  rubber,  but  composed  of  cheaper  materials.  Carew  v.  Botton 
Elastic  Fabric  Co.,  356. 

13.  When  the  complainant  in  a  patent  suit  has  introduced  his  letters-patent  in  evi- 
dence, it  affords  a  prima  fade  presumption  that  the  alleged  inventor  was  the  original 
and  first  inventor  of  what  is  therein  described  as  his  invention.  This  is  the  case 
where  the  respondent  is  a  patentee  under  letters-patent  subsequent  in  date  which  are 
also  introduced  in  evidence.     Goodyear  Dental  Vuioamte  Company  v.  Gardiner,  408. 

14.  The  patentee  filed  his  caveat  in  1853.  During  the  period  intermediate  between 
the  filing  of  his  caveat  and  his  application  for  a  patent  the  inventor  was  employed 
in  making  experiments  and  in  perfecting  his  invention.  The  court  held,  that  the 
evidence  did  not  show  that  any  invention  was  completed  by  an  alleged  prior  in- 
ventor before  the  caveat  was  filed,  and  that  whatever  was  done  by  him  was  done 
while  in  the  employ  of  the  patentee.    Ibid. 
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15.  The  qnestion  of  abandonment  by  the  patentee  haying  been  fully  examined  in  a 
fonner  snit  under  the  dame  patent,  further  discassion  of  it  in  this  case  was  deemed 
unnecessary.    Ibid. 

16.  The  claim  of  the  patent  was  for  the  "plate  of  hard  rubber  or  vulcanite,  or  its 
equivalent,  for  holding  artificial  teeth."  The  respondent  used  hard  rubber,  as  he 
found  it  combined  or  prepared  by  others,  as  a  substitute  for  gold  or  other  substance 
in  forming  the  plate  and  for  holding  the  teeth.  Held,  it  was  not  necessary,  in  order 
to  show  infringement,  to  prove  that  the  respondent  used  the  hard  rubber  described 
in  the  hard  rubber  patent  referred  to  in  the  complainants'  specifications.    Ibid, 

17.  The  respondent  used  rubber  for  the  plates  as  a  substitute  for  metallic  plates ;  he 
employed  the  same  mechanical  means  in  forming  the  plates,  and  for  setting  and 
adjusting  the  teeth,  and  heat  to  harden  the  rubber,  and  fit  the  product  for  practical 
use.  Held,  that  infringement  of  the  complainants'  patent  was  shown,  although  he 
used  a  rubber  compound  with  iodine  and  not  with  sulphur  (as  did  the  complainants), 
and  under  a  different  patent.    Ibid, 

18.  The  invention  described  in  the  specifications  of  this  patent  is  not  merely  a  disoov- 
exy  of  a  chemical  process  for  preparing  a  described  substance  for  use  in  forming 
plates  to  be  used  for  holding  the  teeth,  and  one  may  be  an  infringer  if  he  does  not 
use  every  one  of  the  ingredients  of  that  process.    Ibid. 

19.  Neither  the  correspondence  between  the  commissioner  of  patents  and  the  applicant 
nor  the  proceedings  in  the  patent  office,  pending  an  application,  are  admissible  as 
evidence  to  enlaige,  dimthish,  or  vary  the  language  of  the  claim  of  a  patent    Ibid, 

50.  Patents  for  inventions  are,  if  practicable,  to  be  so  construed  as  to  uphold  and  not 
to  destroy  the  right  of  the  inventors.    Ibid, 

51.  Although  an  inventor  has  obtained  a  patfnt  for  a  process,  he  may  have  another 
for  the  product    Jona  v.  SewaU,  563. 

SS.  There  cannot  be  more  than  one  valid  patent  for  an  invention,  nor  can  the  grantee 
of  a  patent  sustain  an  action  upon  another  patent  for  the  same  invention,  issued 
afterward.    Ibid. 

S8.  Separate  patents  for  separate  and  distinct  parts  of  the  same  invention  are  never- 
theless valid.    Ddd, 

S4.  A  patent  is  prima  faeit  evidence  that  the  alleged  inventor  had  made  the  invention 
when  the  specification  was  filed.    Ibid, 

m 

85.  If  the  alleged  inventor  or  patentee  wish  to  show  that  the  invention  was  made  by 
the  inventor  previous  to  the  filing  of  the  application,  it  must  be  proved,  as  against 
another  patent,  that  it  had  been  reduced  to  practice  as  an  operative  invention.   Ibid, 

86.  A  patent  for  preserving  green  com  by  severing  the  kernels  from  the  cob  so  that 
the  juices  will  be  liberated,  and  the  toughening  of  the  kernels  by  cooking  prevented, 
and  then  boiling  the  kernels  and  juices  together  in  sealed  cans,  after  the  juices  have 
exuded  from  the  kernels,  is  valid,  although  a  patent  has  been  previously  granted 
abroad  for  preserving  certain  vegetables,  not  including  the  mention  of  com,  or  the 
severing  of  the  kernels  thereof,  by  boiling  them  in  hermetically  sealed  vessels.  IbiiL 

87.  Inventions  pertaining  to  machines  may  be  divided  into  four  classes :  — 
1.  Where  the  invention  embraces  the  entire  machine. 

3.  Where  the  invention  embraces  one  or  more  of  the  elements  of  the  machine,  but 
not  the  entire  machine. 

9.  Where  the  invention  embraces  both  a  new  element  and  a  combination  of  ele- 
ments previously  known. 

4.  Where  all  the  elements  are  old,  and  a  new  combination,  producing  a  new  result, 
is  made  out  of  them.     Union  Sugtxr  B^nery  v.  Matthitsson  A  pp.  639. 
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28.  A  penoQ  is  an  infringer  of  a  patent  of  tbo  fint  elasa  who,  wiAovl  lieenae^  makei 
any  portion  of  tiie  machine ;  of  the  lecond,  when  the  part  new  and  patented  ia  made 
or  ased ;  of  the  third  dliss,  when  the  new  element  or  new  combination  ia  naed ;  of 
the  fourth,  when  the  patented  combination  ia  pirated.    Ibid. 

S9.  The  property  of  the  inventor  is  the  exdusire  right  which  the  lettafs-pateat  aaonre 
to  him  to  make,  om,  and  vend  the  thing  patented.    Ibid, 

30.  The  reason  that  a  patent,  when  introduced  in  evidence,  is  prima  fade  enrideiioe 
that  the  patentee  is  the  first  and  original  inventor  of  what  is  claimed  therein,  is 
that  it  is  issued  upon  the  adjudication  of  a  public  officer  chaiged  by  law  with  each 
duty.    Ibid. 

31.  Where  all  the  elements  of  a  machine  are  old,  the  patentee  cannot  invoke  tlie  doe- 
trine  of  equivalents  to  inppress  all  other  improvements  on  the  old  macbiao.    Ihid. 

32.  But  he  is  an  infringer  who  makes  or  vends  the  patented  improvement  with  no 
other  change  than  the  employment  as  a  substitute  for  one  of  its  elements,  a  device 
well  known  in  the  state  of  the  art  to  be  such  at  the  date  of  the  invention,  and 
which  any  oonstmctor  acquainted  with  the  art  would  then  know  how  to  employ. 
Ibid. 

33.  Such  substitntion  of  one  well-known  element  for  anodier  is  a  mere  colorable  eva- 
sion of  the  patent.    Ibid. 

34.  Whether  a  witness  has  sworn  falsely  or  not  is  a  question  for  the  jniy,  and  if  they 
find  that  he  has  wilfully  sworn  falsely  as  to  a  material  fact»  they  may,  if  they  deem 
it  proper,  disbelieve  everything  he  has  said.    Ibid,         * 

35.  The  presumption  that  the  patentee  is  the  original  and  first  inventor  of  wliat  ia 
claimed  in  the  patent,  when  introduced  in  evidence,  extends,  in  the  absence  of  the 
original  application,  no  farther  back  than  the  date  of  the  patent ;  and  those  alleghig 
an  earlier  date  must  prove  it  by  competent  evidence.  Ibid, 

36.  Where  there  is  no  evidence  to  the  contrary,  the  presumption  is  that  the  patentee 
at  the  time  of  making  his  implication  for  a  patent  believed  himself  to  be  the  original 
inventor  or  discoverer  of  the  thing  patented.    Ibid. 

37.  Crude  and  imperfect  experiments  equivocal  in  their  results,  and  then  abandoned 
and  given  up,  shall  not  be  permitted  to  prevail  against  an  original  inventor  who 
has  perfected  his  improveoMnt  and  obtained  his  patent.    Ibid, 

38.  It  is  not  enough  to  defeat  a  patent  to  show  that  another  had  first  conceived  the 
possibility  of  efifoc'ting  what  the  patentee  accomplished,  unless  it  appears  that  be 
reduced  what  he  conceived  to  practice.    Ibid. 

39.  If  two  machines,  having  the  same  mode  of  operation,  do  the  same  week  in  anb- 
stantially  the  same  way,  and  accomplish  substantially  the  same  result,  though  dif- 
fering in  form,  shape,  or  name,  they  are  the  same.    Ibid, 

40.  If  the  defendant's  means  of  causing  pressure  at  the  nossle  of  his  machine  wefe^  at 
the  date  of  the  patentee's  invention,  known  as  a  substitute  for  the  means  of  eanaing 
pressure  at  the  noiale  described  in  the  patent  in  this  case,  and  if  this  mode  performed 
the  same  function  as  the  patented  one,  and  could,  from  a  constructor's  knowledge, 
be  substitnted  for  it>  then  the  two  means  are  substantially  the  same.    Ibid, 

41.  The  patent  in  this  case  is  not  limited  to  any  arbitrary  mathematical  amount  of 
piessnre,  but  covers  such  degree  aa  is  capable  of  carrying  out  the  described  object  of 
the  patentee  under  the  conditions  described  in  the  patent    Ihid, 

See  ABAKDOHnxT,  1, 2;  Pbaoticb,  1  - 10 ;  Priob  Use,  1  -4 ;  RBiasvs,  1-7. 
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PAYMENT  OF  MONET  INTO  COURT. 

1.  Where  the  dedantion  contains  the  general  eonnto  in  addition  to  a  special  connt 
which  may  contain  many  causes  of  action,  the  payment  of  money  into  court,  gener- 
ally upon  the  whole  dedaratbn,  is  not  an  admission  of  the  defendant's  liability, 
vpon  the  special  count    Snow  doLy.  Milei,  608. 

S.  By  such  payment  the  defendant  does  not  admit  any  specific  contract ;  the  only  effect 
is  that  he  admits  a  liability  on  some  one  or  more  of  the  canses  of  contract  set  out 
is  the  declaration,  not  exceeding  the  amount  paid  into  court    Ibi<L 

PLBAQINO. 

1.  If  the  respondent  have  no  personal  knowledge  of  the  matter  set  forth  in  any  par- 
ticular aU^ation  of  the  bill  of  complaint,  a  denial  by  the  respondent  upon  informa- 
tkm  and  belief  is  sufficient  to  make  it  necessary  for  the  complainant  to  prore  the 
iane.    RoUnaon  t.  MmMl,  169.  / 

9m  Whenerer  the  same  plea  may  be  pleaded,  and  the  same  judgment  giren  on  two 
counts^  they  may  be  joined  in  the  same  declaration.  Stoehoill  y.  Th^  Untied  JSIoUb, 
S84. 

a.  It  was  hid  that  shingles  desodlbed  in  the  warmat  as  tlie  "  growth  and  mamiiao- 
tore  "  of  the  proYinces  of  Canada,  were  so  described  aa  to  make  their  importation 
without  paying  duty  a  fraud  on  the  revenue.    Ibid. 

4.  The  liabiU^  for  reoeiTing,  concealing,  or  buying  is  founded  upon  a  distinet  act 
from  that  of  illegally  importing.  An  agent  or  a  consignee  may  be  liable  for  both, 
and  the  two  counts  may  be  joined.    Ibui» 

y  Where  the  warrant  described  the  alleged  frauds  to  be  that  defendants  had  at  certain 
times  committed  frauds  on  the  revenue  by  importing  lai^  quantities  of  shingles 
subject  to  du^  by  law,  into  the  port  of  Bangor  and  other  ports  in  the  district, 
wiAout  paying  or  accounting  for  the  du^  to  which  the  same  were  liable,  it  was 
held  that  the  description  was  made  with  sufficient  particularity.    Ibid. 

^.  It  is  a  delect  in  the  warrant  not  to  allege  that  the  district  judge  became  satisfied,  by 
complaint  and  affidavit,  that  the  alleged  frauds  on  the  revenue  had  been  committed* 
This,  however,  could  not  avail  the  defendants  in  this  case :  — 
1.  Because  they  did  not  at  the  trial  except  to  the  ruling  of  the  court,  admitting 

books,  documents,  etc  upon  that  ground. 
Sk  Because  the  books^  etc  were  properly  admitted,  evm  if  the  seaseh-wamnt  were 
UkgaL    Ibid. 

7«  A  general  allegation  of  n^Ugence  in  a  oollisiott  case  is,  on'the  part  of  the  libellant's 
vessel,  not  sufficient  to  constitute  a  valid  defence  even  in  pleading.  Specification  as 
to  what  was  done  or  omitted  and  caused  the  accident  must  be  aada.  KUlam  t. 
Sekmner  Eri,  466. 

8.  Beasonable  presumptions  are  admitted  by  a  demnner  as  well  as  mattsrs  espnssly 
alleged.    Amory  v.  Lawrmot  A  aU.,  528. 

9l  The  allegation  in  the  bill  was  sufficient,  although  it  did  not  state  that  tiie  assign- 
ment of  the  claim  against  the  trustee  was  under  aa  order  of  ooort  ibwt  made, 
because  the  presumption  is  that  such  sale  was  made  in  oonfonnity  to  svch  order, 
and  because  independeatiy  of  the  asaignment  the  bankrupt's  tide  was  good  against 
all  the  worid  if  the  asB%nee  elected  not  to  take  the  property  as  not  beneficial  to  the 
estate.  Ibid. 
10.  Waiver  by  the  bill  of  oath  in  the  answer  amonnts  to  nothing  mless  aeeepted  by 
tiie  reqiondent    Ibid, 

See  Patmxht  of  Movbt  oito  Covbt,  1,  S.    Fuon  Un,  4. 
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POLICY. 
See  Etidbncb,  13, 14 ;  Insurancb. 

POWER. 

1.  A  power  evidenced  by  a  usage  must  be  considered  as  defined  and  limited  bj  that 
usage ;  and  if  it  appeared  that  a  usage  existed  among  certain  banks  other  than  the 
defendant  bank  for  the  cashier  to  certify  checks  upon  them,  it  is  doubtful  if  it  could 
be  regarded  as  evidence  that  the  cashier  of  the  defendant  bank  had  any  such  author- 
ity.   Merchants'  Nationcd  Bank  v.  State  National  Bank,  205. 

PRACTICE. 

1.  Upon  the  final  hearing  of  a  cause  in  equity,  a  final  decree  was  entered,  and  die 
cause  referred  to  a  master,  to  take,  and  state  to  the  court,  an  account  of  all  gains 
and  profits  made  by  the  defendants.  No  report  was  made  by  the  master,  but  the 
following  entries  were  made  upon  the  docket:  ''May  27th.  Master^s  certificate 
upon  settlement  of  interrogatories,  with  state  of  facts,  and  schedule  filed."  "  Roll 
containing  nine  drawings  filed  with  certificate."  "May  31st  Exceptions  to 
master's  certificate  and  report  filed."  Ordered,  that  the  filings  entered  by  the  derk 
be  stricken  out,  and  that  the  several  papers  filed  be  returned  by  the  clerk  to  the 
master.     Union  Sugar  Refinery  v.  Mathiestan,  146. 

2.  Explanation  of  the  correct  practice  in  this  circuit,  where  a  cause  has  been  referred 
to  a  master  to  state  an  account.    Ibid. 

3.  In  case  the  decretal  order  was  ambiguous,  the  master  might  have  authority  to 
report  the  case  back  for  more  specific  instructions.    Und, 

4.  The  court  might  have  power  to  revise  each  act  of  the  master,  as  it  progressed,  but 
such  a  practice  ivould  be  productive  of  delay,  and  will  not  receive  countenance  from 
the  court    Ibid, 

5.  When  a  suit  in  equity  has  been  heard,  neither  party  has  a  right  to  file  any  paper 
.    in  the  cause,  except  by  leave  of  court.    Ibid. 

6.  The  correct  method  is,  for  a  master,  if  possible,  to  complete  his  inveitigalioiis 
under  the  rules,  make  up  his  .draft  report,  file  it  in  the  clerk's  oflioe,  and  give  time 
for  the  parties  to  make  their  objections  thereto.    IbkL 

7.  The  correct  practice  is,  where  infringement  to  any  extent  is  admitted,  if  the  patent 
is  held  to  be  valid,  to  enter  an  interlocutory  decree  for  complainant  and  send  the 
cause  to  a  master  to  ascertain  the  amount  the  complainant  is  entitled  to  recover. 
Carew  v.  Boston  Ekutic  Fabric  Co.  356. 

8.  Under  the  act  of  July  8,  1870,  where  a  decree  is  entered  ibr  complainant,  he  may 
recover,  in  addition  to  the  profits  to  be  accounted  for  by  the  respondent,  the  dam- 
ages he  has  sustained,  and  the  court  may  in  its  discretion  assess  the  same.    Ibid. 

9.  Profits  are  to  be  accounted  for  in  such  case  by  the  respondent  wherever  the  de- 
cretal order  to  that  eflfect  is  entered,  and  if  the  injuries  sustained  by  the  complainant 
from  the  infringement  are  greater  than  the  gains  and  profits  realised  by  the  respon- 
dent, then  the  complainant  is  entitled  to  recover  compensation  for  the  excess  of  the 
injuries  beyond  the  amount  estimated  for  profits  of  the  respondent    Ibid, 

10.  Actual  damages  are  assessed  in  the  first  instance,  but  the  court  may  in  its  discre- 
tion increase  the  amount  to  a  sum  not  exceeding  three  times  the  amount  estimated 
and  assessed  as  the  actual  damages  sustained  beyond  the  gains  and  profits  realized 
by  the  respondent    Ibid. 

See  NoHSuiT,  1-4.    Nbw  Tbial,  1-14. 
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PRESUMPTIONS. 
8e«  Patbht,  35,  36 ;  Plbadivo,  8. 

PRIOR  USE. 

I.  Prerions  nm  or  knowledge  of  an  invention  abroad  is  no  defence  against  a  patent, 
unless  snch  invention  was  described  in  some  printed  pablication  so  cleariy  as  to 
enable  others  to  pat  it  in  practice.    •Tbnet  y.  SewaU,  563. 

9.  The  nse  of  an  invention  bj  the  author  thereof,  for  the  pnrposes  of  experiment, 
though  continued  for  more  than  two  jears,  will  not  deprive  him  of  his  right  to  a 
patent  Neither  will  the  sale  of  it  for  two  jears  hj  others  withont  his  consent.  Ihid, 

3.  Where  an  invention  has,  throngh  the  acts  of  the  inventor,  gone  into  public  nse  be- 
jond  his  control,  his  right  is  forfeited  bejond  recalL    IbkL 

4.  The  defence  that  the  patentee  had  allowed  his  invention  to  be  in  public  use  or  on 
sale  for  more  than  two  jears  before  he  applied  for  a  patent,  is  distinct  from  the  de- 
fence that  he  had  abandoned  it  to  the  public,  and  should  not  be  blended  with  it  in 
the  same  pleading.    IbitL 

PRODUCTION  OP  PAPERS. 

1.  The  word  "require"  in  |  15  of  the  Judiciary  Act,  when  taken  in  connection 
with  a  subsequent  danse,  does  not  mean  to  include  a  power  in  the  Circuit  Courts 
to  compel  a  compliance  with  an  order  to  produce  books  or  writings ;  but  if  the 
party  against  which  the  order  is  passed  shall  fail  to  comply,  then  it  shall  be 
lawful  for  the  court  to  give  judgment,  if  against  the  defendant,  the  same  as  in  case 
of  de&nlt,  if  against  the  plaintiff,  the  same  as  in  case  of  nonsuit  MerchantM'  jYa- 
tional  Bank  y.  StaU  National  Bank,  201. 

2.  At  common  Isw  parties  were  not  competent  witnesses,  and  they  could  not  be  com- 
pelled to  attend,  by  writ  of  tubpctna,  or  bring  with  them  any  writings  pertinent  to 
the  issue,  by  the  writ  of  tubpcena  ducet  tecum.    Ibid. 

3.  Notice  to  produce  was  at  law  the  only  method  of  a  party  desiring  the  productioB 
of  papers  by  the  other,  unless  he  resorted  to  equity.    IbUL 

4.  Such  notice,  however,  only  laid  the  foundation  for  the  production  of  secondary 
proof.    Ibid, 

5.  The  conditions  nnder  which  the  power  to  require  the  production  of  writings,  eCe. 
should  be  exercised  are :  the  motion  must  be  in  a  case  at  law ;  the  writings,  ele. 
must  appear  to  be  in  the  possession  of  the  party  against  whom  the  order  is  passed ; 
it  must  appear  that  they  contain  evidence  pertinent  to  the  issue,  and  that  the  dr- 
cnmstances  are  such  that  the  party  might  be  compelled  to  produce  them,  as  pio- 
vided  in  the  section  referred  to.    Ibid. 

6.  The  order  may  be  absolute  or  am.    Ibid, 

7.  Production  before  the  trial  is  not  perhaps  contemplated  by  the  provinon,  unless 
there  is  just  ground  to  apprehend  that  the  writings  may  be  destroyed,  or  transfcned 
to  another,  or  removed  out  of  the  district,  in  which  cases  the  order  should  be  made 
without  delay,  and  absolute.    Ibid. 

8.  In  the  case  of  incorporated  banks  having  officers  well  known  as  the  custodians  ot 
their  books  and  papers,  notice  should  be  given  for  such  officers  to  prodnce  any 
document  desired  in  the  case.    Ibid, 

RAILROAD. 

See  Bavkbuftct,  2, 9,  5, 6, 7* 
TOL.  III.  45 
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REISSUB. 

1.  Where  an  original  patentee  has  deceased  and  his  estate  is  onder  administration,  his 
executor  or  administrator  may  make  a  surrender  and  obtain  a  reusne.  Oortic  t. 
Botton  Elaatk  Fabric  Co,,  356. 

fi.  The  commissioner  may  allow  the  original  specification  to  he  amended  in  the  reis- 
sne,  and  he  may  permit  the  applicant  for  a  reissue  to  rodescribe  his  invention,  in- 
cluding in  the  new  description  and  claims  not  only  what  was  well  descrihed  before, 
but  also  what  was  suggested  or  indicated  in  the  original  specification  drawings  or 
patent-oflSce  model.    Ibid, 

3.  New  features,  ingredients,  or  devices,  neither  described,  suggested,  or  indicated  in 
the  original  specification  or  model,  cannot  be  embodied  in  the 'new  description. 
Ibid, 

4.  An  inrentor  described 'his  improvement  in  his  original  patent  as  a  process  for 
working  over  vulcanized  rubber  and  moulding  it  into  any  desired  shape ;  and  stated 
that  in  carrying  the  process  into  effect  many  foreign  articles  of  less  cost  than  rubber 
could  be  incorporated  so  as  to  produce  a  substance  having  all  the  valuable  proper- 
ties of  vulcanised  rubber  at  such  reduced  cost  as  to  admit  of  its  being  applied  to 
many  more  useful  purposes.  The  description  in  a  reissue  stated  that  the  principal 
features  of  the  process  consisted  in*  applying  heat  by  means  of  steam  to  rubber  mixed 
with  substances  commonly  used  in  vulcanizing  rubber,  or  to  rubber  compound  which 
has  once  been  vulcanized  either  with  or  without  the  addition  of  fresh  rubber,  the 
same,  whether  the  rubber  or  the  compound,  is  or  not  pressed  into  moulds  or  dies  of 
the  desired  form,  and  the  steam  introduced  into  steam-chambers  or  steam-jackets, 
and  thereby  conducted  around  the  moulds  or  dies  which  come  in  contact  with  the 
compound  to  be  moulded  into  the  desired  form.  The  corresponding  passage  in  the 
original  specification  was  in  effect  that  the  principal  features  of  the  new  process  con- 
sisted in  applying  heat  either  to  rubber  in  its  native  state,  or  to  rubber  with  the 
substances  commonly  used  in  vulcanizing  rubber  which  has  once  been  vulcanized 
by  means  of  steam.  The  description  further  stated  that  the  rubber  compound 
while  being  heated  was  pressed  into  moulds  or  dies  to  give  it  the  desired  fonn. 
Also  that  the  steam  was  conducted  around  all  portions  of  the  moulds  or  dies  which 
come  in  contact  with  the  rubber  or  compound  to  be  moulded.  Also,  by  this  means 
the  process  of  curing  rubber  was  greatly  facilitated,  and  vulcanized  rubber  which 
had  before  resisted  all  attempts  to  remould  it  was  readily  pressed  into  any  desired 
shape.  Held,  that  the  substance  of  the  two  descriptions^in  these  portions  was  the 
same,  and  that  the  original  one  sustained  that  of  the  reissue.    lUd. 

6.  It  is  the  duty  of  the  court  to  collect  the  intention  and  meaning  of  the  inventor  fimm 
the  whole  specification,  and,  if  practicable,  to  adopt  such  a  construction  as  wiU 
render  the  patent  available  for  the  purpose  for  which  it  was  granted.    Ibid, 

6.  Where  one  paragraph  in  a  reissue  specification  would  seem  to  lead  to  a  construc- 
tion which  would  make  void  the  reissue,  explanation  of  its  meaning  may  be 
sought  in  a  succeeding  one.    lUd, 

7.  Where  the  process  and  purpose  are  plainly  suggested  and  understood,  and  the  lan- 
guage in  an  original  specification  is  suggestive  of  new  terms  and  names  naed  in  the 
reissue,  such  new  names  and  terms  do  not  show  that  the  reissue  is  descriptive  of  an 
invention  different  from  that  set  out  in  the  original.    Ibid, 

See  Patent,  12. 
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BEPEAL. 

1.  In  order  to  work  a  repeal  bj  implication  there  most  be  a  posltiTe  repugnancy  be- 
tween the  pro^flions  oiF  the  older  and  later  statute.    Seavejf  et  al,  t.  Sej/mow,  439. 

See  DuTiss  ox  Xxports,  7-14. 

SALE. 

1.  Where  goods  wexe  sold,  and  the  contract  and  account  of  sale  and  deliyeiy  com- 
pletod  in  a  State  where  a  sale  of  that  description  of  merchandise  was  prohibited  by 
atatuie,  the  Tendor  is  not  entitled  to  recOYer  the  contract  price,  although  he  holds  a 
license  for  the  sale  of  such  goods  under  the  Internal  Revenue  Act  of  the  United 
States,  and  although  the  internal-revenue  tax  upon  such  goods  had  also  been  paid. 
Danielf  r.  McCabe^  1 14. 

5.  The  general  rule  is,  that  in  an  action  to  recover  the  price  of  goods  sold,  it  is  no  de- 
lenoe  that  the  vendor  knew  that  they  were  purchased  to  be  sold  in  another  jurisdic- 
tion in  violation  of  the  law  of  that  jurisdiction,  provided  it  was  not  part  of  the  con- 
tract that  they  should  be  used  for  that  purpose,  and  provided  also  that  the  vendor 
neither  did  nor  agreed  to  do  anything  in  aid  or  furtherance  of  the  unlawful  design, 
beyond  the  mere  sale  with  knowledge  of  the  intent  of  the  purchaser.  Green  e<  a/,  v. 
CUZifis,494. 

3.  Contracts  in  evasion  or  ihtud  of  the  laws  of  any  State  are  inyalid  in  our  courts. 
lUd. 

4.  If  it  forms  part  of  the  contract  that  the  seller  shall  do  some  act  in  furtherance  of 
the  illegal  intention  of  sale  by  the  vendee,  such  as  concealing  by  packing  the  liqaors, 
then  the  seller  is  a  participant  in  the  illegal  transaction,  and  cannot  enforce  recor- 
cry.    lotd, 

6.  The  vendor  mast  yield  no  other  aid  to  the  intended*  illegal  sale  than  the  act  of 
selfittg  and  delivery.    RkL 

6.  If  the  vendor  takes  part  in  the  adventure,  he  cannot  recover.    76tcf. 

7.  Sale  in  Rhode  Island  of  liquors  to  be  carried  into  the  State  of  Biassachusetts,  of 
which  vendor  was  aware.  In  the  absence  of  anything  on  the  part  of  vendor, 
except  mere  knowledge  of  the  vendee's  intention  to  sell  the  goods  in  Massachusetts, 
that  sale  was  valid;  and  seller  could  recover  in  this  court  in  Massachusetts,  the  sale 
being  valid  in  Rhode  Island,  notwithstanding  a  statute  in  Massachusetts  providing 
that  no  action  shoifld  be  maintained  in  any  court  of  the  State  for  the  price  of  liquor 
•old  in  any  other  State  for  the  purpose  of  being  brought  into  this  State.    Ibid, 

See  Contract,  1  -  7 ;  Stoppaob  in  transitu,  1-6. 

SEPARATION,  AGREEMENT  OF. 

1.  A  husband  and  wife  agreed  to  live  separately.  Certain  property  was  transferred 
1^  the  husband  to  trustees,  to  pay  the  income  to  the  wife,  upon  condition  that  she 
should  relinquish  her  claims  of  dower  to  purchasers  of  such  portions  of  his  other 
real  estate  as  he  should  sell  during  coverture;  and  if  she  survived  him,  she  should 
relinquish  her  right  of  dower  in  all  the  remainder  of  his  real  estate.  Hdd,  such  a 
trust  may  be  uph^d  in  a  court  of  equity.     WaUoer  v.  Bsal  et  als.,  155. 

9.  The  agreement  of  separation  in  this  case  was  not  rendered  invalid  by  the  provision 
for  its  continaance,  should  the  parties  after  the  making  of  it  elect  to  cohabit 
Neither  was  it  suspended  while  they  lived  together.  It  was  evident  from  the  con- 
duet  of  the  parties  that  they  regarded  the  indenture  as  operative  daring  their  cohabi- 
tation.   lUcL 

9.  The  indenture  in  this  case  was  not  solely  based  on  separation.    Temporaiy  recon- 
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ciliation  and  cohabitation  did  not  suspend  its  operation,  becanse  the  parties  had  ex- 
pressly oovenanted  that  it  should  not    Ibid. 

4.  Unless  it  be  assumed  that  the  husband  cannot  be  the  trustee  of  his  wile,  in  anj 
case,  it  cannot  be  maintained  under  the  indenture  in  this  case  that  the  trust  prop- 
erty was  wholly  discharged  of  the  trust,  by  the  payment  of  the  rents,  income,  etc 
to  the  complainant^  or  that  these,  when  paid  by  her  to  her  husband,  became  his 
property.    Und, 

5.  The  husband  |jn  this  case  reoeiTed  from  her  the  rents,  income,  etc  of  the  trust 
property,  under  an  agreement  to  invest  it  for  her  and  her  children.  Such  an 
arrangement  made  the  husband  the  trustee  of  the  wife    Ibid, 

6.  The  complainant  was  not  precluded  from  setting  up  her  claim  by  the  indenture  of 
compromise,  she  being  a  mere  formal  party  to  the  adjustment,  and  the  purpose  of 
the  instrument  being  to  effect  an  adjustment  between  the  heirs-at-law  and  the  resid- 
uary legatees,  and  there  haying  been  no  concealment  pf  this  daim  on  the  part  of 
the  complainant.    Ibid, 

7.  Acceptance  by  the  complainant  of  the  provision  made  for  her  in  her  husband's  will 
is  not  inconsistent  with  her  claim  under  the  agreement  of  separation,  because  the 
declared  intention  of  the  testator  was,  that  the  amount  secured  to  the  complainant 
in  the  agreement  of  separation,  coupled  with  the  provision  made  for  her  in  his  will, 
should  be  in  full  for  her  separate  maintenance,  and  in  lieu  of  dower.    Ibid, 

SHIPPING. 

1 .  Passengers  do  not  only  contract  for  room  and  transportation,  but  for  good  treat- 
ment, and  it  is  the  duty  of  the  owners  to  use  due  care  and  exertion  to  protect  them 
from  any  degree  of  violent  or  kbd  of  abuse  or  ill-treatment  from  other  passengers, 
or  the  owners'  servants  or  other  persons  coming  on  board  during  the  trip.  Pcmfle- 
Um  V.  KinaUy,  416. 

2.  The  principal  in  this  class  of  cases  is  liable  for  the  misconduct  of  the  employee, 
when  it  occasions  injury  to  the  passenger,  whether  arising  from  malice  or  ncig^ect 
Ibid. 

3.  Masters  of  vessels  being  selected  by  the  owners,  the  latter  are  responsible  for  die 
qualifications  of  the  former.  Masters  are  required  to  possess  and  exercise  reasonable 
skill  and  judgment  in  the  discharge  of  duty.    Dutton  v.  SUan^Tug  ExpretB,  462. 

4.  Where  a  tow  is  lashed  to  the  side  of  a  steam-tug,  and  depends  wholly  upon  it  lor 
motive  power  and  steerage,  the  responsibility  for  the  navigation  of  both  is  wholly 
on  the  tug.    Ibid. 

5.  Where  a  vessel  is  drawn  by  a  hawser  extending  from  her  forward  part  to  the  stem 
of  the  tug,  both  vessels  have  duties  to  perform,  and  it  may  then  happen  that  either 
or  both  of  the  vessels  may  be  in  fault  in  case  of  accident.    Ibid, 

6.  Where  tow-lines  are  used  the  master  of  the  tow  is  bound  to  obey  all  proper  orders 
of  the  master  of  the  steamer.    Ibid, 

7.  If  the  master  of  the  tow  refuses  or  neglects  such  reasonable  obedience,  or  fails  in 
reasonable  skill,  or  attention  to  his  duty,  the  owners  of  the  tug  are  not  to  he  held 
responsible  for  the  consequences.    Ibid, 

8.  In  this  case  the  owners  of  the  tug  were  held  responsible  for  an  accident  to  the  tow, 
because  the  master  did  not  pursue  the  channel  in  a  river  which  he  was  requested 
and  had  tacitly  consented  to  take,  and  because  he  had  given,  on  entering  the  chan- 
nel, confused  and  contradictory  orders,  which,  it  was  held,  led  to  the  accident.   Ibid. 

See  CoMiffON  Cabbibr,  6  -  8 ;  Inbubakcb,  1-17. 
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STATUTE. 
See  Rbfbal,  1. 

STATUTE  OF  FRAUDS. 
See  Ck>KTSACT,  & 

STATUTE  OF  LIMITATIONS, 

1.  The  claim  in  this  case  was  barred  hy  the  Statute  of  Limitatioiis.  Amory  r.  Lavh 
nncB,  523. 

2.  The  constrnctioii  given  to  State  Statutes  of  LlmitationB,  by  the  conrts  of  the  States 
in  which  soch  Statutes  are  enacted,  furnish  the  role  of  decision  in  the  Federal  conrts 
in  cases  where  they  apply.    Ibid. 

3.  The  Conrts  of  Equity  in  Massachusetts  apply  the  Statute  of  Limitation  in  suits  in 
equity.    IbiiL 

4.  The  Statute  of  Limitations  in  this  case  began  to  apply  when  the  complainant  first 
became  aware  that  the  trustee  had  been  repaid  for  his  adranoes  out  of  the  proceeds 
of  the  sale  or  the  rents  and  profits  of  the  real  estate  conveyed  to  him,  and  knew 
what  his  rights  in  the  premises  were.    lUd.] 

5.  The  claim  against  the  executors  of  the  deceased  trustee,  for  the  balance  in  the  hands 
of  the  trustee  of  moneys  collected  in  execution  of  the  trust,  beyond  the  amount 
advanced  and  interest,  was  held  to  be  barred  by  the  Statute  of  Limitations,  the 
complainant  having  known,  twelve  years  before  the  filing  of  the  bill,  that  the  trustee 
had  been  repaid  for  such  advance  and  interest    Ibid, 

6.  Six  years  is  no  bar  to  redeem  a  mortgage,  nor  is  the  plea  of  laches  any  defence  to  the 
suit,  unless  they  are  shown  to  have  extended  to  the  period  of  twenty  years.    Ibid. 

7.  Courts  of  Equity,  in  the  case  of  a  mortgsgor  coming  to  redeem,  have  fixed  upon 
the  term  of  twenty  years  after  forfeiture  and  possession  taken  by  the  mortgagee,  no 
interest  having  been  paid  in  the  mean  time,  and  with  no  circumstances  accounting 
for  the  neglect,  as  a  period  beyond  which  the  right  of  redemption  shall  not  be 
fiivored.    Ibid. 

S.  Lapse  of  twenty  years  without  any  recognition  of  the  complainant's  rights  to  re- 
deem the  mortgaged  premises,  consisting  of  the  undivided  seventh  part  of  the  dower 
estate  of  the  complainant's  mother,  and  which  the  trastee  in  his  lifetime  conveyed  to 
the  last-named  respondent,  was  not  shown  in  this  case.    Ibid. 

STATUTES  COMMENTED  ON. 

June  3,  1864 Banking. 

March  2, 1867 Bankruptcy. 

Copyright  Act,  $9 Construction  ofl 

March  2,  1861 Duties. 

July  14, 1862 " 

June  30, 1864 " 

March  3, 1865 " 

Beoember  10, 1814 # Enlistment. 

Match  3,  1815 

February  24, 1864 

July  13, 1866 Internal  Berenne. 

February  5, 1867 Judiciary. 

Judiciary  Act,  14 .'    .    .    .  Jurisdiction. 
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J0I78, 1870 Patents.' 

July  2, 1865 Rales  of  Decision. 

July  16, 1863 Witnesses. 

Msxch  3, 1865  ..............  Witnesses,  Competency  of. 

STEAM  TUG. 
See  Shippixo,  4-8. 

STOPPAGE  IN  TRANSITU. 

1.  The  right  of  stoppage  in  tranntu  attaches  to  goods  sold  on  credit,  where  nothing  is 
agreed  as  to  time  of  delirery.  Then  the  vendee  is  immediately  entitled  to  the  prop- 
erty and  the  right  of  possession,  but  the  latter  is  not  absolute,  being  liable  to  be 
defeated  if  he  becomes  insolvent  before  he  obtains  absolute  oontroL  Audmried  t. 
BandaU,  99. 

2.  Where  there  has  been  a  sale  by  the  consignee,  which  would,  independently  of  the 
indorsement  of  the  bill  of  lading,  as  against  the  consignor,  give  title  to  the  vendee, 
the  eS&ct  of  the  indorsement  would  be  to  take  away  the  right  of  stoppage  in  transitu^ 
in  cases  where  otherwise  it  would  exist.    Ihid, 

3.  Parties  in  Philadelphia  consigned  a  cargo  of  coal  to  parties  residing  in  Boston,  to 
be  delivered  at  Portland,  and  the  consignees  named  in  the  bill  of  lading  indorsed 
and  delivered  the  same  to  the  defendants,  at  their  request,  at  a  certain  price  per  ton 
for  the  coal,  with  the  right  in  the  plaintiffii  to  draw  for  the  amount  at  any  time. 
Hdd,  the  terms  of  the  sale  wen  absolute,  as  also  was  the  indorsement  and  delivery 
of  the  bill  of  lading,  and  defeated  the  right  of  stoppage  in  transitu,  as  against  the 
purchaser.    Und, 

4.  It  would  make  no  difierence  in  this  case,  if  the  consignees  named  in  the  bill  of  lad- 
ing  were  only  agents  of  the  shippers  of  the  coal,  because  two  days  after  the  arrival 
of  the  vessel,  and  after  the  master  notified  the  defendants  that  he  was  ready  to 
deliver,  [the  plaintiff  approved  the  sale,  and  insisted  that  defendants  were  bound 
by  the  contract    Ibid, 

5.  It  makes  no  difference  in  such  case  whether  the  consignee  be  the  buyer  of  the  goods 
or  a  fisctor.  His  transfer  is  equally  capable  of  divesting  the  property  of  the  owner, 
and  vesting  it  in  the  indorsee  of  the  bill  of  lading.    Und, 

6.  Where  there  is  no  actual  delivery,  a  sale  of  goods  may  be  valid  at  common  law, 
and  the  contract  be  within  the  Statute  of  Frauds ;  but  if  there  be  a  delivery,  though 
symbolical,  sufficient  to  transfer  the  property  even  as  against  the  creditors  of  the 
seller,  and  subsequent  purchasen,  and  to  the  exclusion  of  the  right  of  stoppage  m 
transitu,  there  need  not  be  anything  more  than  would  be  sufficient  to  constitute  a 
delivery,  and  to  change  the  property  at  common  law.    Ibid, 

SUBPOENA  DUCES  TECUM. 
See  Pboductiok  or  pAP£Ba,  2-4. 

TORT. 

See  PA&TKBBtHIP,  2. 

TRIAL. 
See  JuBY. 


INDEX.  711 

TRUST. 

1.  The  oomplaiiuuit,  being  indebted  in  a  large  mm,  convejed  certain  real  estate  to  one 
OtUy  upon  an  agreement  with  one  Appleton,  that  he  shoald  pay  the  amount  due 
the  complainant's  creditors,  and  take  a  transfer  of  the  property  conveyed,  and  ao- 
coont  to  the  complainant  for  the  balance  left  of  the  property  after  he  had  paid  him- 
self the  amount  advanced  and  interest.  The  trustee  was  to  hold  the  property  as 
security  for  the  money  advanced.  Held,  the  conveyance,  though  absolute  on  its 
face,  was,  under  the  decisions  of  the  Supreme  Court,  a  mortgage.    Amonf  v.  Lam- 

*  renes,  523. 

2.  After  the  trustee  had  been  repaid,  the  rents  and  profits  of  the  property  in  the 
trustee's  hands  was  a  debt  or  liability  not  under  seal,  for  which  the  trustee  was  re- 
sponsible to  the  complainant,  and  as  such  constituted  a  good  cause  of  an  action  of 
eontract  or  suit  in  Equity.    Ibid, 

See  Will,  6- 10. 

USAGE. 
See  Dbmubbaob,  5;  Eyidbkcb,  10-14,  15>1  8. 

WILL. 

1.  In  this  case  it  was  kdd  that  the  alleged  contract  that  the  complainant  and  Sylvia 
Ann  Howland  were  to  exchange  wills,  and]  neither  to  make  any  new  will,  wiUiout 
first  returning  to  the  other  the  will  thus  received,  was  not  proved.  i2o6ifuofi  t. 
Mandeil,  169. 

2.  Where  two  persons  agree  to  make  mutual  wills,  and  both  execute  the  agreement, 
it  b  held  that  neither  can  properly  make  a  will  without  notice  to  the  other.    Ibid* 

3.  Equity  only  interposes  to  enforce  the  agreement    Ibid. 

4.  In  this  case  there  was  no  competei)t  evidence  to  show  that  there  was  any  agreement 
as  to  the  making  of  mutual  wills,  and  there  was  nothing  on  the  face  of  the  instm* 
ments  to  warrant  any  such  conclusion.    Ibid. 

5.  The  proviso  of  a  will  bequeathing  all  the  testator's  property  to  certain  trustees  was 
as  follows :  "  Provided  also  that,  if  my  said  sons  respectively  should  alienate  or  dis- 
pose of  the  income  to  which  they  are  respectively  entitled  under  the  preceding 
trusts ;  or  if,  by  reason  of  the  bankruptcy  or  insolvency  of  my  said  sons  respectively, 
or  by  any  other  means  whatsoever,  the  said  income  can  no  longer  be  personally  en- 
joyed by  my  said  sons  respectively,  but  the  same  or  any  part  thereof  shall,  or  but 
for  this  present  provision  would,  belong  to,  or  become  vested  in  or  payable  to,  some 
other  person  or  persons,  —  then  the  trusts  hereinbefore  expressed  concerning  the  said 
income,  or  concerning  so  much  thereof  as  should  or  would  have  so  become  vested 
in  or  payable  to  any  other  person  or  persons  other  than  my  said  sons  respectively  as 
aforesaid,  shall  immediately  thereupon  cease  and  determine.  And  the  same  income 
■hall  be  applied  to  my  said  trustees  during  all  the  then  residue  of  the  life  of  my  said 
sons  respectively  in  manner  following,  that  is  to  say,  upon  trust  to  pay  and  ap- 
ply the  said  income,  or  such  part  thereof  as  aforesaid,  to  and  for  the  support  and 
maintenance,  or  otherwise  for  the  use  and  benefit,  of  the  wife,  child,  or  children, 
for  the  time  being,  of  my  said  sons  respectively,  or  such  one  or  more  of  such  wife, 
child,  or  children,  and  in  such  manner  as  my  said  trustees  in  their  discretion  shall 
think  proper,  and  as  to  such  wife  for  her  sole  and  separate  and  inalienable  use;  and 
in  defknlt  of  any  object  of  the  last-mentioned  trust  at  any  period  during  the  life  of 
my  said  sons  respectively,  and  when  and  so  often  as  the  same  shall  happen,  then. 
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Upon  trnst,  from  time  to  time,  so  long  as  such  Tacancy  or  want  of  objects  shall  oon- 
tinue,  to  accomolate  and  invest  the  income  aforesaid  in  augmentation  of  the  princi- 
pal or  capital  thereof  in  the  nature  of  compound  interest,  with  power  of  changing 
inrestmentstas  hereinbefore  expressed;  and  in  case,  at  anj  time  after  mj  decease, 
such  accumulation  should  cease  to  be  lawful,  then,  upon  trust,  to  apply  the  said 
annual  produce  and  income,  or  such  part  thereof  as  may  not  legally  be  accumulated 
during  said  want  of  objects  as  aforesaid,  in  such  and  the  like  manner  as  the  same 
would  be  applicable  under  the  ulterior  trusts  of  this  my  will."  Heidt  such  proTis- 
ion  was  valid,  and  the  life-interest  given  to  the  son.  ceased  and  determined  at  his 
bankruptcy.  NuAoU  v.  Eaton,  595. 
6.  Where  trustees  under  a  will  have  a  discretion  as  to  the  manner  of  the  application 
f  of  the  trust-fund  for  the  benefit  of  a  particular  person,  but  no  power  to  apply  it 

r   .  otherwise  than  for  his  benefit  during  his  life,  his  interest  in  case  of  bankruptcy 

'n  passes  to  the  assignee ;  but  in  this  case  the  life  estate  was  expressly  determined  by 

the  act  of  bankruptcy.    IbitL 
I  7.  Such  a  provision  as  above  reciiied  passes  the  income  fiom  the  bankrupt  into  the 

i  control  of  the  trustees,  for  the  benefit,  at  the  trustees'  discretion,  of  the  wife  or  chil- 

^r  dren  of  one  or  more  of  his  sons ;  and  if  these  objects  fidl,  the  trustees  are  required 

^  to  retain  the  income,  to  accumulate  and  pass,  after  the  death  of  the  sons,  under  the 

ulterior  trusts  of  the  will.    Ibid. 

8.  The  will  contained  also  the  following  provision :  "  And  in  case,  after  the  cessation 
I                                of  said  income  as  to  my  said  sons  respectively,  otherwise  than  by  death,  as  heron- 

before  provided  for,  it. shall  be  lawful  for  my  said  trustees,  in  their  discretion,  but 
without  its  being  obligatory  upon  them,'  to  pay  or  to  apply  for  the  use  of  my 
said  sons  respectively,  or  for  the  use  of  such  of  my  said  sons  and  his  wife  and 
family,  so  much  and  such  part  of  the  income  to  which  my  said  sons  respectively 
would  have  been  entitled  under  the  preceding  trusts  in  case  the  forfeiture  hereinbe- 
r  fore  provided  for  had  not  happened."    Held,  under  that  clause  no  right  vested  in 

the  bankrupt  to  any  portion  of  the  income  wliich  he  could  enforce  in  any  court  of 
law  or  in  equity.    Ibid, 

9.  These  words  conferred  upon  the  trustees  a  power  to  be  exercised  or  not,  at  their 
;•  discretion,  and  one  which,  if  exercised,  exonerated  them  from  liability  for  not  apply- 
ing such  portion  of  the  income  under  the  limitations  of  the  clause  first  recited ;  bot 
the  first  dause  controlled  their  action  as  to  the  whole  fund,  unless  a  portion  was 
withdrawn  from  those  limitations  by  the  exercise  of  the  discretionarjr  power  given 
them.    Ibid. 

10.  Property  in  trust  cannot  pass  to  the  assignee  in  bankruptcy  where  the  will  pro- 
vides for  an  absolute  cessor  of  the  bankrupt's  interest  on  the  event  of  bankruptcy, 
if  the  will  provides  for  the  vesting  of  the  interest  in  some  other  person.    Ibid, 

,  WITNESS. 

See  Costs,  S ;  Dbmubxaob,  1  -5 ;  EriDXiroB,  2,  S,  5-8. 
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